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BUnd  ▼.  ShioTepoTt  Belt  Ry.  Co 808 

Boikeos  T.  New  OrleuiB  A  CaiToUton  B.  Co iSt 

BrittainT.  West  End  St.  Ry.  Co 895 

Brooklyn  T.  Brooklyn  City  *  Newton  R  Co 101 

Bnimfield  T.  W,  U.  Tel.  Co 875 

CainT.  HacoD  ComoL  St  Ify.  Co SIS 

Chapman  v.  Atlanta  At.  R.Co C17 

Citizena'at.  By.  Co.  v,  Albright 818 

Colonial  City  TnMtion  Co.  t.  Kianston  City  Ry.  Co IW 

Comnumwe^th  t.  John  L.  Smith 167 

Conner  v.  Eleotrio  Traction  Co.  of  Philadelphia «tO 

CoBBolidatfld  Traction  Co.  v.  Chenowith 617 

CookT.  Wilmington  City  Eleo.  Co SOI 

Cowen  Lomber  Co.  v.  W.  XJ.  Tel.  Co 818 

CiandeUT.  N.  Y.,  N.  H.  &  H.  B.  Co 8M 

Cnlbertaon  T.  Creacwnt  City  E.  Co 6U 

Delaney  v.  Yonkers  E.  Co 818 

Dobert  T.  Troy  City  By.  Co 617 

&at  St  Louia  Eieo.  St.  By.  Co.  T.  SUger 458 

Eastwood  T.  La  Crosse  City  By.  Co 690 

Bddy  T.  Cedar  Rapida,  &0.,  Ry.  Co 614 

EUinn'oodT.  Reeduburgb 678 

Efalew  V.  N.  O.  &  N.  E.  B  Co.  et  al 888 

EvansrilleSt  By.  Co.  v.  Gentry 618 

Fkirley  V.  W.  D.  Tel.  Co 8W 

Faniot  V.  Brooklyn  Heights  R.  Co 617 

FUnk  T.  EUctrio  Traction  Co.  of  Philadelphia 619 

OaUnaith  V.  West  End  St  Ry.  Co 618 

Oeipel  T.  Stotoway  By.  Co 819 

(Mar  T.  Loo  Angeles  Cooeol.  Elec.  Ry.  Co. 898 

OMt.  W.  U.  TeLCo 878 

(Mi) 
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Mi      CASES  IN  NOTES. 

PAOE 

Oniff  V.  DMnit  atlcans' St.  B7.  Oo BIO 

Orow«  T.  W.  U.  Tel.  Co »9 

Ouilloi ».  Ft  Wayne,  &0.  Ry.  Co. «« 

Haskell  T.  Denver  Tnmmj  Co. IBl 

Havener  v.  W.  U.  Tel.  Co SW 

Hewitt  T.  Taunton  8t.  Ry.  Co «• 

Honston,  Eaat  A  West  Texas  By.  TeL  Co.  v.  Davidson 880 

Jaggetv.  Pee^Ie'sSt  By.  Co 4ST 

Jarboe  T.  W.  U.  IW.  Co 876 

Johnaon  T.  Stewart. 619 

Johnson  t.  Superior  Bap.  Trans.  By.  Go 619 

JriuiBon  ».  W.  U.  TbI.  Co. 8TO 

Kaufman  T.  Louisville  Eleo.  Lt.  Co 888 

Keuneaon  v.  West  End  St  By.  Co SM 

Kilhaae  v.  WeBtohester  Eaeo.  fi.  Co «8 

Kitohell  V.  Brooklyn  Helghtfl  B.  Co 818 

KylST.  Southern  Eleo.  Lt  &  Power  Co 889 

LoTBOii  T.  Central  By.  Co 809 

Leokner  t.  Citisrau'  Traction  Co 619 

Lewie  T.  W.  D.  Tel.  Co. 876 

Liebe  V.  NiohoW 867 

LockwoodT.  BelleCitySt.Ey.Co 61» 

MoDerlttv.  DesMoinegStRCo. 614 

McDonald  V.  HontgometySt  By 466 

McDonald  T.  Toledo  Coneol.  at  By.  Co 6» 

MoLeod  V.  (IrftTen UO 

MeadorBT.W.  U.Tel.  Co 874 

Milliman  V.  Bocheeter  By.  Co 618 

?.  TJ.  Tel.  Co 877 

7.  U.  Tal.  Co , 874 

Nelson  T.  dreaoent  City  a  Co   616 

Fenna.  R  Ca  v.  Turtle  Creek  Valley  Eleo.  By.  Co 106 

Portal  Tel.  Cable  Co.  T.  Lenoir 167 

Baueoher  v.  Phila.  Traction  Co 61» 

Beger  V.  Eooheater  By.  Co 618 

Skn  Antonio  St  By.  Co.  t.  Benken 619 

Sanford  v.  Poo 687 

Schenidau  V.  New  Orleans  dE  Carxollton  B.  Co 618 

Kierrill  T.  W.  U.  Tel.  Co 87« 

Bias  V.  Booheater  By.  Co 4Ci6 

Blensbf  V.  MUwankee  St.  By.  Co 620 

Snider  v.  New  Orleana  ft  Carrollton  B.  Co OlS 
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CASES  IN  NOTES. 


ziU 


FA.aM 

p.  U.  Tel.  Co 881 

State,  CoMoL  Traction  Co.  Pros.  T.  Elizabeth lOa 

State,  HoweU  ProB.  v.  MllvJlle 678 

Stnnss  T.  Newbnrgh  Elec.  R7.  Co S18 

Snndy  v.  SaTWiah  St.  Railroad 8M 

Swain  T.  W.  TJ.  Td.  Co 878 


Itylot  T.  W,  V.  Tel.  Co . . 


87S 


Van  Natta  t.  People's  St.  B7.  fto. 
Vasele  t.  Grant  St.  Eleo.  Ry.  Co. . 


Wall!  T.  Booheeter  R7.  Co C17 

WebbeT.  W,  U.  TeL  Co 878 

n  Union  TeL  Co.  T.  Anderacm. 879 

'  "    V.  Aubrey 87* 

'  "    *.  Baniee 878 

*  "   T.  Book 87B 

"  "    v.Birohfleld 880 

'  "    v.Birchfleld 888 

"  "    V.  Cain   878 

'  '■    V.  Carver 881 

'  '■    T.  Clark 87» 

'  "   T.  Crawford , 874 

"  "    V.  Davis 874 

'  "    T.Davis 878 

'  "   T.  Drake 879 

'  "   y.Drake 880 

■'  "    T.Garrett 878 


879 


▼.  Onert 

T.Hale 677 

T.  Hargrore ,  879 

r.  Harper BSD 

T.  Hart ffn 

T.  Littlejobn 879 

T.  Luck 880 

T.  Lycan 875 

T.  Heazer 878 

T.  HorTia<m 877 

T.Pruett 878 


877 
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xir CASES  IN  NOTES. 

Wertem  Union  Tel.  Co.  T.  Te«ga« 8» 

'*           "        "      "    y.  Warren 8T9 

••           "       "      "   T.Wilholm. 878 

"           "        "      '•    V.  Wood» 876 

WWwIev.  N.T.,N.H.  &H.B.  Co KH 

Whittomore  v.  W.  U.  Tel.  Co 881 

WilkinsT.  Onutba,&o.  Co. tU 

WoodbuTBT.  W.D.Tel,  Co 874 

W7UW  V.  Atlantic  At.  B.  Co 017 
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CASES  CITED  IN  OPINIONS. 


PIAK 

Abeteav.  W.  D.  TeL  Co 683 

Adolph  ▼.  Cen.  Park,  fto.  B. 

Co MO 

'Ahem  v.  Oregon  Teleph.  Co. .  278 
MUegbeaj  Connty  Homes'  Ap- 

VetX 118 

•Alleo  T.  A.  ft  P.  TeL  Co..  .786,  7M 

AUen  T.  Jener  City 44 

•AUentowB  t.W.  V.  Tel.  Co.  86,  88 
Andenoa  t.  KUuhattan  Rf.  Co.  SOO 
Asdanon  t.  Northern  Mill  Co. .  8BI 
Andrews  t.  N.  Y.  &  N.  E.  BaU- 

KwdCo. 471 

Antbon7T.  Hennan 769 

Ai^ieal  of  Dee  Hcones  Water  Co.  666 
AtUntio  A  Psdfio  Telegnpb  Co. 

T.  Union  FaoUto  Railway  Co.  746 
AtUiwon  ▼.  Ooodriob  Transpor- 
tation Co BB4 

'AttoTney-General    v.    Edison 

Tel.  Co.  of  London 4 

Attoraey-Oeneral  t.  Hetropoli- 

tantL  Co 441 

•Ayerv.  W.  U.  TeL  Co 7»8 

•Badger  Lomber  Co.  t.  Uarton 

Water  Supply,  Ac  Co 666 

Bkhr  V.  I4)mbard,  Ayres  ft  Co.  6M 
BUley  V.  Market  St.  Cable  BaU- 

wayCo. 467 

Bakv  ▼.  Town  of  Normal 165 

BUdwin  t.  U.  S.  TeL  Co 759 

BUtimon  ft  O.  TeL  Co.  t.  State  783 
Baltimore  ft  Potomac  B.  Co.  ▼. 

BwaoD.  415 

Bank  of  Danville  t.  Waddill. . .  814 

Avker  T.  Savage 440 

BamM  ▼.  DeniflOD. 1ft 

Bkrtelott  t.  International  Bank.  406 

•Bartlett  V.  W.  n.  Tel.  Co 800 

Baitoa  T.  Pepin  Co.  Agr.  Soo.. .  894 


BartonshmCoa]Co.T.BeId....  584 
Baasett  t.  aty  of  St.  Jeaeph. . .  837 

Baxter  t.  Railroad  Co 440 

Beaaley  V.  W.  U.  TeL  Co 614 

Becker  V.  Waterworks 19 

Belcher  Sngar  Refinery  Co.  t, 

Bt.LonisaTain,fto.Co....78,    81 
•Benjamin  v.  Holyoke  St  By. .  «7 

Bennett  V.  W.  U.  TeL  Co 805 

Bernard  v.  R.  F.  ft  P.  B.  Co.  SIS 
•Bemhard  v.  Boohester  B.  Co..  560 


Pa.  E.Co 146 

Bigelow  V.  RaUway  Co. 106 

Bills  T.  Belknap 106 

Bilge  V.  Gardner, 478 

Bishop  T.  Railroad  Co. H 

Bittle   T.   Camden  ft  Atlantic 

Railroad  Co...... 509 

*Blakeelee  v.  ConsoL  St.  By.  Co.  «8 
'Btancbard  v.  W.  TJ.  TbI.  Co.  . ,  115 
"Block  V.  MUwaukee  St.  By.  Co.  331 

293. 
'Block    T.    Salt    lAke    Bapid 

Trana.Co 604 

Bloomfidd,  ftc  Gaslight  Co.  7. 

Calkins....! 139 

Board  of  Trade  TeL  Co.  t,  Bu- 

nett 116 

Bomar  t.  Ia  N.  ft  S.  Eailroad 

Co see 

Bend  T.  Smith 240 

Booth  V.  Boston  ft  A.  B.  Co...  884 

Bowser  V.  WeUlngton 448 

Bpyd  T,  Wabash  Western  Ry. 

Co 604 

Braggv.  Clark «41 

Branoh  t,  Purt  Boyal,  fto.  By. 

Co 249 

Breeee  V.  0.  S.  Tel.  Co 778,  806 

Brennan  ▼.  City  of  St.  Lonis. . .  886 
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CASES  IN  OPINIONS. 


Brewet  v.  Flint  *  Fan  Var- 

quette  B.  Co S7S 

Bridge  7.  Bailwar  Co S8S 

BridgM  V.  North  LondtMi  Rj. 


Co  ., 


Brl(^tT.  Baniett£BecoTdCo.  S93 
Brlghthope  By.  Co.  ▼.  Bogers. .  814 

4fl. 
Broadwsir  A  8.  A.  R.  Co.  ▼. 

City  of  New  York M 

BiihreDaT.Di7Dook,&o.  B.CO.  817 

620,  688,  B44,  688. 

Pollook  T.  Itallroad 669 

Burton  V.  Lukio 709 

Busbjr  T.  Traction  Co 664 

Byrne  V.  BowUe 914,  287 

Cunpbell  t.  K.  C,  FortS.  &  H. 

Railroad  Co 468 

•Candeo  t.  W.  U.  Tel.  Co 828 

C&nfleld  V.  Conkling 782 

Cape  May,  dCo.  Co.  v.  City  of 

Cape  Uay 48,  60 

Ct^tal    City   QaBlight   Co.  t. 

Charter  Oak  IttB.  Co 666 

Carlton  V.  Railroad 659 

•Carson  v.  Federal  St.,  &o.  By. 

Co 466,  484,  664 

Carter  t.  Hamboldt  Fire  Insur- 
ance Co 764 

Casey  v.  City  of  Maiden 496 

Canon's  Case 414 

Central  Pao.  Railroad  T.  Cali- 
fornia   626 

•Central    Pa.   Teleph.    Co.    v. 

WHkeshane  R.  Co 118 

Central    Tranap.    Co.   v.    Pull- 

man's  Palace  Car  Co 19 

•Central  Union  Teleph.  Co.  v. 

Bradbury 69B 

Central  Union  Telephone  Co.  v. 

State 889 

•Central  Union  Teleph.  Co.  v. 

State  ex  rel.  Falley 696 

•Chapman  v,  W.  U.  Tel.  Co 818 

Charlotte,  &o.  Railroad  t.  Qibbci  630 
•Chesapeake  &  P.  Teleph.  Co.  v. 
Baltimore  &  O.  Tel.  C9 4 


PAGB 

Chicago  &  Alton  Railroad  Co. 

T.  Randolph 406 

Chicago  &  Alton  Railroad  Ca 

.  406 


Chicago,  B.  A  Q.  Railroad  t. 

Orablin 4SS 

Chicago,    B.  ft   Q.    B.  Co.  ▼. 

Howard 855 

Chicago,    B.  ft   Q.    R.  Co.  v. 

Smith 878 

Chicago  City  Ry.  v.  Young 817 

Chicago  &  Northwestern  Rail- 
way Co.  T.  Dunleavy 400 

Chicago.   N.  ft  W,  Ry.  Co.  v. 

Prescott 887 

ChUton  T.  Traction  Co 67» 

Cincinnati  St.  By.  Co.  v.  Oim- 

minaTille 440 

•Cinchmati  St.  By.  Co.  ▼.  Whit- 
comb OM 

Citizenn'  Coach  Co.  t.  Cbmdan 

Horse  R  Co 440,  KM 

City  of  Beatrice  v.  Reid 4S2 

City  of  Boston  t.  Riohardaon. . .  168 
City  of   Bridgeport  v.  Housa- 

tonio  H.  Co 870 

City  of  Burlington  v.  Burling- 
ton St.  Ry.  Co 85 

City  of  Cherokee  v.  Fox 94 

•City  of  Chester  v.  W.  U.  Tel. 

Co 86,  SO 

Cityof  Crawfordarillev,  Braden  672 
City  of  Davenport  t.  Kelley. ...    81 

City  of  Gimrd  V.  Bissell 04 

City  of  Lyons  T.  Cooper 94 

•City  of  New  Orleans  v,  Great 

So.  Teleph.  &  Tel.  Co 668 

City   of   Newport   t.  Newport 

Light  Co 20 

City  of  Newton  T.  Atchison....    04 
City  of  Rushville  v.  RushTllle 

Natural  Gas  Co 689 

•City  of  St.  Louis  t.  Bell  Teleph. 

Co 71,  SS 

•City  of  St.  Louis  v,  W.  U.  Tel. 

Co 6,86,88 

City  of  Waterloo  v.  Waterloo 
St.  By.  Co S3 
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CASES  rx  OPLSIOSS. 


Lfcmicii^.Oo 

GaA  *.  at  PbL  Ac  B.  Co . . . . 
CiiBi*^   »HV  GoL  V.  South 

Q>..- 

CocjmbI  V.  Hardinghftm t 


Cor^ftm,  Ac  Bridge  Co. 


'.  WMt  End  St  B. 

.  468,  tfT,  6M 


OoM  V.  KaL  nn  Ih.  Oo. . 
&0W1I  T.  Oct  et  ■! 


Ounbcriuid  TU^boM  Co.  i 


"Cnmberiutd  Telqih.  *  TbL  Go. 

T,  United  Elec  Rj.  Go 4 

T.  DnwUTn  a^  B. 


r.  N.  T.  C.  ft  H.  B.  R, 
Od. I 

Dnlba  Btp.  Tnaa.  Oou  t.  Dna- 

Inp S 

*DMtM  T.  W.  D.  Td.  Co 8 

D»veiqiart  t.  BaOwmj  Go. 9 

DnviMT.  Hum. S9B,  • 


*DedNichs  t.  SnH  Lnk«  Uitr 

By.  Co ttW 

*Z>e  Ia  Giauge  t.  Soothweotan 

TeLCo 776 

DelnwaraBuIitMwl'nuCaae...  6X3 
■Denver  Tnunwny  Co.  v.  Ueid.  607 

De  Bntte  V.  Tel.  Go TBS 

Dea  Moines  Gu  Co.  t.  City  of 

DesUoJnea K 

Dee  UcriDeB  St.  B.  Co.  t.  Den 

Moines  B.  O.  St  By.  Co 80 

DiBtriot  ot  ColumUn  v.  Wood- 

bory MS 

Dixon  T.  W.  U.  Tel,  Co 878 

•Dobert  V.  Troyaty  Ry. Co.  810, 68* 
Dodge  ▼.  City  of  Gounoil  Bluffs    SI 

Danohne  ▼.  Uenrea 846 

Drady  T.  Bniliny  Go 88 

Driaooll  ▼.  Cable  By.  Co 448 

•DriscoU  V.  Wert  End  St.  Ry  . .  4W 
Dry  Dock,  £.  B.  ft  B.  R.  Oo.  T. 

Hnyor,  fto.  of  City  oC    .  Y^.    44 

Dubaok  v.  BAilroad  Co 71 

Dannell  Mfg.  Co.  ▼.  Newell. ...  660 
Donnt  V.  Pftlmer Su 

'Eels  T.  Am.  Teleph.  ft   Tel. 

Co 129.  1<8 

'Ehriaman  v.  Harrisburgli  R. 
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CASES  m  OPINIONS. 


BIlia  V.  Am«rloui  Tel.  Co 1 

•Ellia  ▼.  Ltui  ft  Boston  Ball- 
road  4 

Ellia  &  Norton  Ins.  Co.  y.  Trust 


Co.. 


Hwoodv.  W.  U.  Td.  Co 8 

Kaeraon  t.  Babcock 

Eppendorf    V.    BrooklTH,   ftc 

Bollwar  Co 4 

Epps  V.  ^po 8 

Erioksoa  v.  B.  &  O.  R.  Co 8 

EMe  Ballway  t.  Pennsylvania  .  8 

Ear^  V.  Southern  Pao.  Co 4 

Evuia  V.  Railway  Co 1' 

Everett  v.  Ixm  Angeles  Gonsol. 

Eleo.  St.  Ry.  Co * 

Everett  v.  Oregon  Bt.  Line,  Su>. 

By.  Co 81 

Express  Co.  v.  Caldwell 8! 

ExpresB  Co.  v.  Egbert & 

Fath  V.  Tower  Qrove  ft  L.  Sy. 


Co. 


54 

Feital  v.  Hiddleeez  Railroad ...  S3l 

Fenton  v.  Railroad  Co S64 

Fbrrenbachv.  Turner 71 

risoUi  T.  Flsohli 200 

flaugan  v.  Railway  Co STB 

Fleckeuatein  v.  Dry  Dock,  fto. 

R.  Co «1 

Fleming  v.  St.  Paul  ft  Duluth 

R.  Co 8M 

Flike  V.  Boston  ft  A.  B.  Co  ... .  SS4 

•Flood  T.  W,  TJ.  Tel.  Co 878 

Fobes    V.   Rome,   ftc.  Railroad 


Co.. 


Foley  T.  Jersey  City  Eleo.  L6. 

Co" I 

Foster  v.  Hinnesota  Central  R. 


.  185 


Co.. 


Fort  Wayne,  J.  ft  8.  Railway 

Co.  ■v.  Qildersleeve 875 

Forward  v.  Continantal  Ina.  Co.  811 

Foxv.Fanoher 781 

•Francis  v.  W.  U.  Tel.  Co 814 

Frankford  ft  P.  Pass.  Ry.  Co. 
T.atyofPhil* 47 


FAOE 

•fVanenthal  v.  W.  U.  TeL  Co. .  788 
Freeman  t.  Olens  Falls  Paper 

MillsCo 88S 

FretweU  t,  Qty  of  Twy 84 

*FTitz  V.  Detroit  Citizens'  St. 

^■Co 48! 

Funk  T.  Bt.  Paul  City  B.  Co. . .  890 

Galbraitb  v.  West  End  St.  Ry. 


Co... 


O&niard  v.  Rochester  City,  fto. 

BailroadCo. 408 

Oarragan   v.    Fall   River  Iron 

WorkaCo 873 

Garrison  v.  Chicago 20 

Oeite  V.  Milwaukee  City  R.  Co.  437 
Germantown  Paas.   Ry.  Co.  v. 

Walling 427,  445 

Oibbsv.  Consolidated  Oaa  Co..  788 
•GUlia  V.  W.  U.  Tel.  Co. . .  .7»,  881 
Glnna  v.  Second  Ave.  R.  Co. . . .  480 

Glaeesner  v.  Association 72 

Glasoockv.  Cent.  Pac.  Railroad 

Co 486 

Glaxebrook  v.  West  End  St.  By. 

Co 471,  tiff 

Gloooeeter  Ferry  Co.  v,  Penn- 
sylvania.  870 

Goggin  V.  Can.  Pac.  Ry.  Co....  881 
Goodrich  v.  N.  Y.  C.  ft  H.  B. 

H-  Co 800 

GotUieb  v.  N.  T.  L.  E.  ft  W.  R. 

Co 800 

Graham  v.  Badger 881 

Grand  Trunk  Ry.  Co.  v.  Ivm.  .  507 
Grant  v.  City  of  Davenport. ...  81 
Gray  v.  Boston  Gaslight  Co. . . .  808 
Oreen  v.  Ci^y  of  Cape  May. ...  871 

Green  V.  CoUina qh 

Green  v.  Weller 648 

Greenwood  v.  Freight  Oo 788 

Orifflth  V.  McCnUum 41 

Gulf  By.  Co.  V.  Brelttlng 807 

Gulf,  fto.  Sy.  V.  Hefley 881 

Ounter  v,  Uanutacturing  Co. . .  240 


Hadley  V.  Baxendale 881,  844 
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CASES  IN  OPINIONS.                       xix 

PiOE 

PAQB 

•H»dlcy  T.  W.  U.  Tel.  Co 

8  IS 

Houston  T.  Traphagen 240 

470 

Howser'sCaae 814 

Haj^t  T.  N.  Y.  C.  BailTOw 

•Hughes  T.  Power  Co 666 

Hull  V.  Kansas  City S87 

Hydraulio  Works  Co-  v.  Orr. . .  179 

HaU  T.  lAwrence 

663 

Halsey  T.  City  of  Newark  ... . 

44 

'Ulingsworth  T.  Boston  Eleo- 

•Hftlaoy  T.E.CO 

186 

trioLightOo 968,296 

BftmilUm  Gu  Light  Co  v.  Ham 

niinois  Central  Railroad  Go.  t. 

ilton  City 

BammorulT.  Johnson 

738 
3M 

niinois  Central  Railway  Co.  v. 

Traction  Co 

669 

niiuois  Central  BaUway  Co.  v. 

799 

Harlao  v.  Kansas  City  &  ^oi- 

them  By.  Co 

US 

nanigan 87ft 

776 

HarriaoD  T.  Telegraph  Co 

TBO 

road  T.  Backus 639 

Hartwell  v.  No.  P.  Ezpreas  Co 

838 

Irvine  V.  Palmer  Mtg  Co 6S1 

Haskin  T.  N.  Y.  C.  &  H.  E.  R 
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AMERICAN 

ELECTRICAL    CASES. 


Southern  Bell    Telephone  &  Tblboraph  Company  v. 
City  of  Eichmond. 

IMled  state*  Circaa  Court,  Eattem  DMrict  of  Virginia,  FA.  H,  1897. 


Whether  or  not  a  telephone  company  is  a  telegraph  company  In  the  weoBe 
that  itniay avail  itself  of  the  privileges  of  the  poat-roada  act  of  Congresa 
of  lS6fl,  held,  that  tbe  complainant  was  ooncededly,  upon  the  pleadiaga, 
both  a  telephone  sjid  telegraph  company,  and  so  certainly  within  the 
piDt«ction  of  that  statute. 

All  city  streets  which  are  letter  carrier  routes  are  post-roads  within  the 
meaning  of  the  statute. 

While  oompanica  to  whom  the  statate  applies  mnst  pay  their  due  pro- 
portion of  taxes  and  submit  to  the  ordinary  reasonable  regulations  of 
the  State  and  monieipal  authorities  whose  highways  they  use  and 
whoee  protection  they  claim  and  receive,  they  need  not  acquiesce  in  a 
ci^  ordinance  designed  not  to  regulate  their  management  but  to 
destroy  their  existence. 

Ibe  poet-roads  act  applies  not  only  to  telegraph  companies  in  existence 
when  it  was  paasMl,  but  also  to  those  thereafter  organized  and  electing 
toaocept  its  provisions.  State  and  city  laws  in  oonflict  therewith  are 
inopeiatiTe  and  void  as  to  oompanies  organized  under  such  laws  but 
mheequently  accepting  the  provisions  of  the  Federal  statute.  So  held  of 
an  ordinanoe  repealing  an  ordinance  granting  permission  to  construct 
and  niMnbtiii  tel^rapb  line  in  streets. 

QHesof  thisseries  cited  in  opinion,  appearing  in  bold  faced  type:  Attorney' 
Oaterai  t.  Ediaon  Telephone  Company  of  London,  vol.  3,  p.  440,  note; 
IVifteotum  Telephone  Company  v.  Oshkosh,  vol.  1,  p,  687;  Cumberland 
Teleph.  A  TeL  Co.  v.  United  Elee,  By.  Co.,  vol.  8,  p.  40S;  State,  Duke 
PnM.  T.  Central  If.  J.  Teleph.  Co.,  voL  3,  p.  546;  Chesapeake  dt 
Momac  Td.  Cto.  t.  B.  A  0.  Td.  Co.,  vol.  8,  p.  418;  Penaacola  Tel.  Co.  v. 
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W.  U.  Tel.  Co.,  vol.  1,  p-  250;  Tel.  Co.  v.  Heaw,  toL  1,  p.  878;  W.  U. 
Tel.  Co.  V.  Atty.-Oenl.  of  Mate.,  vol.  3,  p.  57;  St.  Louit  v.  W.  U.  Tel.  Co.. 
vol.  4,  p.  lOS;  8t.  LmU  v.  W.  U.  TO.  Co.,  vol.  4,  p.  115. 

Stiles  &  Holladay  and  Hill  Carter,  for  complainant. 

C.  V.  Meredith,  for  defendant. 

GoFF,  Circuit  Judge :  This  case  is  now  in  my  hands  foi 
hearing  upon  the  bill  of  complaint  and  the  demurrer 
thereto.  The  demurrer  admits  the  allegations  of  the  bill 
properly  pleaded.  Bearing  this  in  mind,  we  will  have 
but  little  trouble  in  reaching  a  conclusion  on  the  questions 
now  to  be  disposed  of.  The  allegations  in  the  bill  claimed 
by  the  defendant  to  be  legal  conclusions  from  the  facts  and 
circumstances  set  forth,  will  not  be  considered  as  admitted 
by  the  demurrer,  unless  auch  facts  and  circumstances  are 
found  to  clearly  sustain  the  contention  of  complainant. 
The  complainant  is  a  corporation  duly  organized,  and 
doing  business  under  the  laws  of  the  State  of  New  York, 
and  the  defendant  is  a  municipal  corporation,  existing 
under  the  laws  of  the  State  of  Virginia.  The  complainant 
is  engaged  in  the  business  of  a  telephone  company,  in, 
through  and  between  the  States  of  Virginia,  West 
Virginia,  North  Carolina,  South  Carolina,  Georgia, 
Alabama  and  Florida,  and  has  been  so  engaged  for  the 
past  15  years.  It  has,  in  conducting  its 'business,  erected 
and  maintained  lines  of  wires  and  poles,  through  and 
along  certain  of  the  streets  and  alleys  of  the  city  of  Rich- 
mond, under  and  by  authority  of  the  common  council  and 
board  of  aldermen  of  said  city,  and  by  virtue  of  the  laws 
of  the  State  of  Virginia  and  of  the  United  States.  It  is 
alleged  that  the  complainant  is  a  telegraph  company  under 
the  laws  of  the  United  States  and  of  the  State  of  Virginia, 
and  that  it  was  chartered  as  such  under  the  general  laws 
of  the  State  of  New  York  relating  to  telegraph  com- 
panies.    It  is  set  forth  in  the  bill  that  complainant,  in  the 
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city  of  Riclirnond,  mciintains  a  telepliontj  office,  coDnected 
by  wires  with  a  large  number  of  subscribers,  all  of  whom 
are  connected  with  the  office  of  the  Western  Union  Tele- 
graph Company  in  that  city,  and  that  all  such  subscribers 
may,  and  many  of  them  do,  trausmit,  through  their  instru- 
ments connected  with  said  wires,  and  through  such  office 
of  complainant,  to  the  Western  Union  Telegraph  Company, 
messages  addressed  and  intended  to  be  sent,  and  which  are 
sent,  to  points  in  other  States,  the  District  of  Columbia 
and  foreign  countries,  under  an  agreement  which  has 
existed  for  years  between  the  complainant  and  said  Western 
Union  Telegraph  Company.  Complainant  also  claims 
that  its  wires,  poles  and  instruments,  as  located  and  used 
along  fUid  over  the  streets  of  the  city  of  Richmond,  are  so 
located  and  used  under  the  provisions  of,  and  are  protected 
by,  the  laws  of  the  United  States,  for  the  reason  that  on 
the  13th  day  of  February,  1889,  it  duly  filed  with  the  post- 
master general  of  the  United  States  its  acceptance  of  the 
terms  of  the  act  of  Congress  entitled  *'An  act  to  aid  in  the 
construction  of  telegraph  lines,  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military  and 
other  purposes,"  approved  July  24,  1866,  by  which  it 
was,  among  other  things,  provided  that  any  telegraph 
company  then  formed  or  thereafter  organized  under  the 
laws  of  any  State,  which  would  file  a  written  acceptance 
with  the  postmaster-general  of  the  restrictions  and  obliga- 
tions of  said  act,  should  have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  over  and  along 
3ay  of  the  military  roads  and  post  roads  of  the  United 
States  which  had  then  been,  or  might  thereafter  be, 
declared  such  by  law.  It  is  also  alleged  that  the  city  of 
Richmond,  on  the  26th  day  -of  June,  1884,  in  pursuance 
of  the  power  given  it  by  section  1288  of  the  Code  of 
Virginia,  passed  an  ordinance,  by  which  the  complainant 
was  granted  permission  to  erect  poles,  and  run  wires 
thereon,  for  the  purpose  of  telegraphic   communication 


by  Google 


4  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Telephone  and  Telegraph  Co.  t.  Citj  of  Richmond. 

throughout  the  city  of  Richmond,  on  the  public  streets 
thereof,  od  such  routes  as  might  be  specified  and  agreed 
upon  by  resolutiona  of  the  committee  on  streets  from  time 
to  time,  and  upon  the  conditions  and  under  the  provisions 
of  such  ordinance.  It  is  also  alleged:  That  the  city  of 
Richmond,  on  the  14th  day  of  December,  1894,  passed  an 
ordinance  which  provided  'hat  the  ordinance  approved 
June  26,  1884,  granting  the  right  of  way  throughout  the 
city  to  the  Southern  Bell  Telephone  <ft  Telegraph  Company, 
be,  and  the  same  is  hereby,  repealed."  That  by  the  fifth 
section  of  said  ordinance  of  December  14,  1894,  all  the 
privileges  and  rights  granted  by  the  ordinance  of  June  26, 
1884,  were  to  cease  at  the  expiration  of  12  months  from 
the  approval  of  said  repealing  ordinance.  Other  allega- 
tions in  the  bill  set  forth  it  will  not  be  necessary  to  con- 
sider in  disposing  of  the  questions  now  before  me. 

The  defendant  insists  that  the  act  of  Congress  before 
mentioned,  entitled  "An  act  to  aid  in  the  construction  of 
telegraph  lines,  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military  and  other  purposes,"  does 
not  apply  to  the  complainant ;  and  that,  therefore,  the  claim 
made  in  the  bill  that  the  complainant  is  entitled  to  the 
rights  and  benefits  secured  thereby  is  without  merit.  The 
insistence  is  that  the  complainant  is  a  telephone  company, 
and  that  said  act  of  Congress  only  embraces  telegraph 
companies.  A  number  of  courts,  the  decisions  of  which 
are  worthy  of  our  serious  consideratioa,  if  not  binding 
authority  upon  us,  have  held  that  a  telephone  company 
is  a  telegraph  company,  and  that  a  company  authorized 
to  construct  and  operate  telegraphs  was  empowered  to 
establish  a  telephone  service.  On  this  question,  see 
Attorney-General  r.  Edison  Tel,  Co.  of  London,  6. 
Q.  B.  Div.  244  ;  Wis.  Teleph.  Co.  \.  City  of  Oshkosb, 
62  Wis.  32;  CunOterland  T^eph.  dt  TeL  Co.  v.  Unitea 
Electric  JSy. Co.,  i2  Fed.  Rep.  273;  State, l>ul6ePro8..\^ 
3H.  Co.,  53  N.  J.   Law   341;  Chesapeake  &  P.  Telepfu  . 
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Co.  T.  BfatiMore  A  O.  Tel.  Co.,  66  Md.  410.  In  this  case 
this  contentioD  is  confidently  made  by  counsel  for  com- 
plainant.  and  vigorously  denied  by  the  attorney  for  the 
city  of  Richmond.  I  do  not  find  it  necessary  to  decide  it, 
for  the  reason  that,  in  my  judgment,  the  statements  set 
oat  in  the  bill,  and  admitted  by  the  demurrer  to  be  true, 
sho^f  that  the  complainant  is  both  a  telephone  and  a  tele- 
graph company,  and  clearly  entitled,  if  the  proper  action 
relnting  thereto  has  been  taken,  to  claim  the  benefits  and 
the  protection  given  by  said  act  of  Congress.  It  is 
distinctly  charged,  not  only  that  the  complainant  is  a  tele- 
phone company  engaged  in  such  business  in  a  number  of 
Stales  of  the  Union,  but  also  that  it  is  a  telegraph  com- 
pany, chartered  as  such  under  the  general  laws  of  the 
State  of  New  York.  That  being  so,  then  the  provisions  of 
the  act  of  Congress  mentioned  are  applicable;  and,  wba> 
ever  action  may  be  found  proper  hereafter  when  all  the 
facts  are  before  the  court,  I  hold  that,  so  far  as  the 
demurrer  is  concerned,  this  insistence  of  the  defendant  is 
without  merit. 

The  defendant  also  claimed  in  its  written  demurrer  filed 
in  this  cause  that,  if  said  act  of  Congress  was  intended  to 
give  to  a  telegraph  company  the  right  to  erect  poles  and 
run  wires  along  the  streets  of  the  city  of  Richmond  with- 
out the  consent  of  said  city,  such  legislation  was  unconsti- 
tational  and  void.  This  position  was  abandoned  in  the 
argument,  and  it  was  conceded  that  such  act  was  consti- 
tatioual;  that  all  streets  of  the  city  of  Richmond  which 
are  letter  carrier  routes  are  post  roads,  within  the  mean- 
ing of  said  act;  and  that,  under  the  same,  a  telegraph 
company  can  obtain  a  right  of  way  for  its  poles  and  wires 
through  and  along  the  streets  of  a  city  without  the  con- 
sent of  a  municipality.  These  admissions  are  based  on 
the  decisions  of  the  Supreme  Court  of  the  United  States. 
Petuacota  Trf.  Co.  t.  W.  U.  TeL  Co.,  96  U.  S.  1 ;  Tele- 
graph Co,  T.  Texas,  105  U.  S,  460;    W.  U,  Td~  Co.  r. 
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Attorney-General  of  Masaachusetta,  125  U.  8.  630; 
City  of  St.  Louts  r.  W.  XT.  Tel.  Co.,  148  U.  S.  92;  Id., 
149  U.  S.  465.  I  think  it  is  plaia  that  the  complainant, 
under  the  allegations  in  the  bill  contained,  is  a  corporation 
entitled  to  exercise  all  the  functions  granted  to  telegraph 
compani«s  under  the  laws  of  the  State  of  New  York,  and 
that,  under  the  act  of  Congreaa  referred  to,  it  has  the  privi- 
lege of  running  its  lines  through  and  over  the  streets  of 
the  city  of  Richmond,  that  are  post  roads  of  the  United 
States,  and  that  said  city  has  no  right  to  prevent  it  from 
so  doing.  While  it  is  true  that  telegraph  companies 
claiming  the  right  under  the  laws  of  the  United  States  to 
enter  the  territory  of  a  State,  and  erect  their  poles  and 
lines  therein,  must  pay  their  due  proportion  of  taxes,  and 
submit  to  the  ordinary  reasonable  regulations  of  the  State 
and  municipal  authorities  whose  highways  they  use,  and 
whose  protection  they  claim  and  receive,  atltl  it  is  also 
true  that  neither  the  State  nor  the  municipal  authorities 
can  prohibit  them  from  entering  their  respective  jurisdic- 
tions, nor  require  tbem  to  remove  therefrom  after  they 
have  established  their  lines.  Such  companies  must 
submit  to  proper  and  reasonable  local  regulations,  but  they 
will  not  be  expected  to  acquiesce  in  a  city  ordinance,  not 
intended  to  regulate  its  management,  but  passed  for  the 
purpose  of  destroying  its  existence. 

I  think  the  bill  alleges  such  facts  as  show  the  complain- 
ant to  be  engaged  in  interstate  commerce,  and  I  find  that 
the  claim  of  defendant,  that  the  business  of  complainant 
company  is  purely  local  in  character,  is  not  sustained. 
The  case  made  by  the  pleadings  is  as  I  have  indicated. 
What  the  result  may  be  when  the  evidence  is  in  is  yet  to 
be  found. 

The  defendant  also  insists  that  if  the  complainant 
erected  its  poles  and  lines  under  the  authority  of  the 
ordinance  of  the  city  of  Richmond  ptissed  June  26,  1884,  it 
cannot  afterwards,  by  accepting  the  provisions  of  the  act 
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of  GoDgresa  of  July  24,  1866(14  Stat.  221;  Rev.  St.  aec. 
5263  et  seq.),  tliereb;  reader  of  no  effect  the  stipulations 
coDtaioed  id  eaid  city  ordinaace.  To  what  extent  the 
coraplainant  la  bound  by  the  terms  of  the  ordinance  of 
Juno  *2G,  1884,  it  is  not  necessary  to  determine;  but  that 
it  is  protected  by  the  act  of  Congress  referred  to  (by  virtue 
of  its  acceptance  of  the  restrictions  and  obligations  of  the 
same,  which  was  filed  with  the  postmaster-general  of  the 
United  States  February  13,  1889),  and  that  it  may  rely 
upon  it  for  the  purpose  of  preventing  its  poles  and  lines 
from  being  removed,  and  its  property  destroyed,  is,  I 
think,  under  the  circumstances  set  forth  in  the  bill,  so 
clear  that  there  is  not  room  for  doubt.  Said  act  of 
Congress  was  intended  to  apply  to  telegraph  companies  in 
existence  at  the  time  it  was  passed,  as  well  as  those  that 
might  be  organized  thereafter,  provided  such  companies 
accepted  the  terms  of  the  same  in  manner  before  mentioned. 
If  aucb  companies  had  been  organized  under  State  laws, 
and  had  been  transacting  business  under  the  provisions  of 
municipal  ordinances,  and  then  subsequently  accepted  the 
terms  of  said  act  of  Congress,  if  follows  that  the  State  and 
<nty  laws,  in  so  far  at  least  aa  they  conflicted  with  such 
national  legislation,  were  inoperative  and  void,  and  for 
the  reason  that  they  concerned  matters  over  which  the 
Congress  bad  supreme  control  by  virtue  of  direct  consti- 
tutional authority. 

Holding  aa  I  do  on  the  questions  referred  to,  it  becomes 
immaterial  to  further  consider  the  matters  raised  by  the 
demurrer  and  discussed  by  the  counsel,  for  the  reason  that, 
decide  them  as  I  may,  still  the  jurisdiction  of  the  court  to 
hear  and  determine  this  case  must  be  maintained.  They 
can  b«  considered  hereafter,  if  necessary,  when  they  have 
been  more  fully  presented  by  answer  and  teatimony.  I 
will  pass  decree  overruling  the  demurrer,  and  giving  the 
defendant    (he  usual  time  in   whicn  to    answer.       The 
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iDJuDctiOQ  as  prayed  for  by  complainant  will  be  granted, 
to  remain  in  force  until  the  further  order  of  this  court. 


Nora.— See  note  to  Grand  jIv.  Bg.  Co.  v.  People'a  It]/.  Co.,  post. 


Edison  Electric  Illuminating  Company  of  Baltimoeb 
V.  Alcaeus  Hooper,  Mayor,  et.  al. 

Mari/Umd  Court  of  Appeals,  Jan.  7, 1337. 

HUHIOIPAL  CONTBOI.— CONBTDanOS  OF  STATUTE. 

Statatea  granting  to  oertaio  corporations  the  right  "to  tiaDsoot  kdj  bnsl- 
nesB  in  which  electricity  over  or  through  irires  may  be  applied  to  any 
useful  purpose,"  and  conferring  certain  righto  and  pririleges  upon  said 
corporations  in  the  city  of  Baltimore,  A«Id,  to  merely  grant  the  f  nuichise 
to  operate  as  electric  light  aod  power  companies  in  said  city,  subject, 
however,  to  the  paramount  right  and  power  of  the  municipality  to  regu- 
late and  maintain  tlie  Btreets  of  the  city  for  the  use  of  the  public. 

Appeal  by  petitioner  from  judgment  of  Baltimore  City 
Court,  dismissing  petition  for  mandamus  to  compel  the 
issuance  and  approval,  by  the  proper  city  officials,  of  a 
permit  to  lay  electric  conduits  in  certain  streets  of  Balti- 


Munnickhuysen,  Bond  &  Duffy  and  Hugh  L.  Bond,  Jr., 
for  appellant. 

Thomas  I.  Elliott  and  Thomas  Q.  Hayes,  for  appellee. 

BRiacoE,  J.:  On  the  8th  of  May,  1896,  the  appellant, 
the  Edison  Electric  Illuminating  Company  of  Baltimore, 
made  application  to  the  city  commissioner,  one  of  the 
appellees,  for  a  permit  to  dig  up  and  uucover  certain  of 
the  streets  of  Baltimore,  for  the  purpose  of  laying  and 
constructing  a  system  of  conduits  or  trenches  to  contain 
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its  conductors  for  transniitting  electricity  to  be  used  for 
electric  light  and  power,  in  accordance  with  sections  167 
E  and  157  0  of  article  48  of  the  Baltimore  Citj  Code  of 
1893.  The  application  states  its  object  to  be  to  obtain 
permission  to  dig  up,  tear  up  or  uncover  tbe  streets  men- 
tioned in  the  application,  ao  far  as  may  be  necessary,  for 
the  purpose  of  connecting,  constructing  or  building  its 
lines  or  conductora,  and  for  the  purpose  of  connecting  the 
said  lines  or  conductors  with  any  manufactory,  public  or 
private  building,  lamps  or  other  structure  or  object.  It 
further  states:  "It  is  the  object  of  this  application  to 
remove  all  wire»  owned  by  tbe  company  on  the  streets 
named,  and  substitute  for  the  same,  lines  and  conductors 
laid  under  ground,  in  accordance  with  what  is  known  as 
the  'EdisoQ  System;'  the  right  to  construct  or  build  said 
lines  or  conductors  having  been  granted  to  both  of  the 
companies  by  the  consolidation  whereof  this  company  was 
formed,  by  Acts  1890,  c.  233."  This  application  was 
refused  by  the  city  commissioner,  for  the  reason,  as  stated 
by  him:  "I  must  decline  to  issue  such  a  permit,  having 
been  advised  by  one  of  the  city's  law  officers  that,  in  the 
absence  of  an  ordiuance  granting  your  company  the  right 
to  construct  conduits,  I  would  have  no  right  to  do  so." 
Whereupon  the  petition  in  this  case  was  filed  for  a  man- 
damus, to  require  the  city  commissioner  to  issue,  and  the 
mayor  of  Baltimore  city  to  approve,  a  permit  to  the 
appellant  for  the  purpose  mentioned  therein.  The  case 
was  tried  below  before  the  court,  and  from  a  judgment  in 
favor  of  tbe  ditfendants  this  appeal  has  been  taken. 

The  controlling  question,  then,  is:  Was  it  necessary 
that  the  assent  of  the  mayor  and  city  council  of  Baltimore 
should  be  given  by  ordinance  to  the  appellant  to  use  the 
streets  for  its  trenches,  before  it  was  entitled  to  demand 
and  require  the  appellee  to  issue  the  permit  in  question, 
or  did  Acts  1890,  c.  233,  confer  this  right  without  such 
ordinance?    This  involves  a  construction  of  this  act,  and 
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the  iQteot  of  the  Legislature  in  its  passage,  and  what  are 
the  powers  conferred  by  it  on  the  corporations  therein 
named.  The  act  declares  that  it  is  an  amendment  to  the 
charters  of  the  corporations  named  in  it,  and  that  these 
corporations  were  incorporated  under  the  general  incor- 
poration act  of  the  State  (article  23  of  the  Code).  The 
words  of  the  amendment,  as  contained  in  the  act,  are  as 
follows: 

They  are  hereby  authorized  to  transact  any  business  in  wUoh  elec- 
tricity OTer  or  through  wires  may  be  applied  to  auy  useful  purpose,  and 
to  that  end,  all  the  rights  and  privilegea  mentioned  in  section  111  of 
aitioleSSof  theCode,  title"  Corporations,"  ate  hereby  conferred  upon  said 
coTporationa  in  Baltimore  city,  as  fully  and  to  all  intents  and  purposes  as 
though  said  corporations  had  been  formed  to  cany  on  any  business  in 
any  city  or  town  of  Kent  or  Talbot  oounties,  and  all  acts  or  parts  of  acta 
Inconsistent  herewith  are  hereby  repealed. 

And  section  111  of  article  23  of  the  Code  was  made  a 
part  of  this  act.  It  appears  by  this  last  named  sectioa 
that  the  franchise  or  corporate  capacity  of  being  an 
electric  light  or  electric  power  company  was  conferred  on 
certain  corporations  named  in  it,  specifying  their  powers, 
and  where  they  could  be  exercised;  but  it  was  provided 
that  nothing  contained  therein  authorized  the  incorpora- 
tion of  electric  light  companies  for  the  purpose  of  carrying 
on  business  and  conducting  operations  in  Baltimore  city. 
It  is  clear  then,  that,  as  the  constituent  corporations  of 
the  appellant  were  incorporated  under  the  twenty-third 
article  of  the  Code,  they  did  not  possess  the  franchise  of 
carrying  on  the  business  of  electric  light  companies  in  the 
city  of  Baltimore  prior  to  the  passage  of  the  act  of  1890. 
Does  this  act,  then,  empower  them  to  both  carry  on  the 
business  of  an  electric  light  company,  and  to  conduct  its 
operations  in  the  streets  of  Baltimore,  as  contended  for  on 
the  part  of  the  appellant?  The  only  power,  we  think,  confer- 
red on  these  corporations  and  the  appellant,  under  the  act, 
is  the  franchise  of  being  an  electric  light  company  in  Balti- 
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more,  and  confers  no  right  or  privilege  to  use  the  streets 
of  Baltimore  'without  the  assent  of  the  mayor  and  city 
council  of  that  city  by  ordinance  duly  passed.  The  lan- 
guage of  the  act  in  question,  in  connection  with  tbe  pre- 
vious legislation  on  this  subject,  shows  this  to  have  been 
the  only  intent  of  the  Legislature  in  passing  it.  The  first 
part  of  the  act  provides  as  to  tbe  corporations  named  that 
they  "are  hereby  authorized  to  transact  any  business  in 
which  electricity  over  or  through  vpires  may  be  applied 
to  any  useful  purpose."  Now,  if  the  act  had  stopped  or 
ended  here,  no  right  or  privilege  would  have  been  confer- 
red because  of  the  prohibitory  clause  in  section  111.  But 
there  is  added  this  provision : 

And  to  that  end  wH  the  rights  and  priTilege*  mentioned  fn  section  111 
•n  oonlened  npoii  mid  oorpoifttiona  in  Baltimore  city  as  fully  and  to  all 
intents  and  pnrpoees  as  though  said  ooiporationa  had  beea,Eormed  to  oarry 
SB  businesa  in  any  oity  or  town  of  Kent  or  Talbot  oounties. 

There  is  no  special  grant  or  privilege  here  conferred  by 
this  act  to  use  the  streets  for  constructing  conduits  without 
the  assent  of  the  mayor  of  Baltimore  and  of  its  city  council. 
The  sole  effect  of  the  act  was  to  enable  tbe  corporations 
Bamed  and  the  appellant  to  have  the  franchise  of  an 
electric  light  and  power  company,  which  they  did  not 
possess  prior  to  the  passage  of  the  act,  and  to  permit  the 
operation  of  those  corporations  in  Baltimore  city,  as  in 
Kent  and  Talbot  counties,  subject,  however,  to  the  para- 
mount right  and  power  of  the  municipality  to  regulate  and 
maintain  tbe  streets  of  the  city  for  the  use  of  the  public. 
And  this  construction,  we  think,  is  strengthened  by  refer. 
eoee  to  the  contemporaneous  legislation  on  this  subject, 
as  provided  by  chapter  370  of  tbe  Acts  of  1890.  But, 
apart  from  this,  it  appears  by  section  254,  art.  23  of  the 
Code,  which  is  a  codification  of  sub-aection  175B,  sac.  2,  c. 
161,  of  tbe  Acts  of  1886,  and  a  part  of  the  charter  of  the 
corporations  of  the  appellant,   as  well  as  the  appellant. 
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that  all  corporations  incorporated  or  to  be  iacorporated  by 
virtue  of  said  section  24,  class  11,  except  such  corporations 
of  said  class  as  are  dow  in  practical  operation,  and  have 
laid  or  constructed  their  lines,  or  any  part  thereof,  in  the 
city  of  Baltimore,  shall  obtain  a  special  grant  from  tbe 
geuernl  assembly  of  Maryland,  and  the  assent  and  approval 
of  tbe  mayor  and  city  council  of  Baltimore,  before  using 
the  streets  or  highways  of  Baltimore,  either  the  surface 
or  the  ground  beneath  tbe  same.  And  it  further  appeare 
that  both  of  tbe  corporations  of  the  appellant  come  under 
class  11  by  the  terms  of  their  charter,  and  were  not  in 
practical  operation,  or  bad  constructed  their  lines,  in  the 
city  of  Baltimore  prior  to  the  date  of  the  approval  of  the 
act  of  1886.  It,  therefore,  follows  that,  by  virtue  of  the 
requirements  of  this  last-named  act,  tbe  appellant  must 
obtain  the  assent  and  approval  of  the  mayor  and  city 
cobncil,  as  well  as  a  special  grant  from  the  general 
assembly,  before  it  is  lawfully  entitled  to  the  relief  asked 
under  this  petition. 

Nor  are  we  aware  of  any  law  or  rule  of  constructioD, 
even  should  it  be  conceded  that  the  grant  in  question  is 
ambiguous,  by  which  the  position  of  the  appellant  can  be 
maintained.  It  is  a  well  settled  rule  of  statutory  con- 
struetion,  says  the  Supreme  Court  of  the  United  States  in 
Central  Transp.  Co.  v.  IhiUman's  Palace  Car  Co.,  139  U.  S. 
24,  that  every  public  grant  of  property  or  of  privileges  or 
franchises,  if  ambiguous,  is  to  be  construed  against  tbe 
grantee,  and  in  favor  of  the  public,  because  an  intention 
on  the  part  of  the  government  to  grant  to  private  persons, 
or  to  a  particular  corporation,  property  or  rights  in  which 
tbe  whole  public  is  interested  cannot  be  presumed  unless 
unequivocally  expressed,  or  necessarily  to  be  implied  in 
the  terms  of  the  grant,  and  because  the  grant  is  supposed 
to  be  made  at  the  solicitation  of  the  grantee,  and  to  be 
drawn  up  by  him  or  by  his  agents,  and  therefore  the  words 
are  to  be  treated  as  those  of  tbe  grantee;  and  this  rule  of 
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conabiiction  is  a  'wholesome  safeguard  of  the  interests  of 
the  public  against  any  attempt  of  the  grantee,  by  tho 
insertion  of  ambiguous  language  to  take  what  could  not  be 
obtained  in  clear  and  express  terms.  Our  conclusion, 
then,  is,  there  was  no  duty  imposed  on  the  appellees  in 
this  case  to  iasue  to  the  appellant  the  permit  in  question. 
There  being,  then,  no  error  in  the  rejection  of  the  appel- 
lant's prayers,  and  in  dismissing  the  petition  for  man- 
damns,  the  judgment  will  be  affirmed.  Judgment 
affirmed,  with  costs. 

Not*. — See  note  to  Cfrarid  Av.  Rj/.  Co,  t.  PeopWaH^.  Co.,  pott. 


Howard   0.    Levis,   Trustee,  t.  City   of  Newton    and 
Newton  Electric  Company. 


T  TJBE  FOB  ELKCTBIO  UaHTING.— HUNICtFAL  00NTB0I..—IlIJUnCnOK. 


«  empoweTing  municipal  coiporations  to  light  their  streete,  and  to 
make  ordJoanoea  for  oarrfing  into  effect  such  powers,  include  the 
authoritr  to  such  corporations  not  onlj  to  fumbh  light  but  to  enter 
into  contracts  for  its  furnishing  b;  others,  and  to  grant  franchises  to 
electric  light  oompaaias  to  naethe  streets  In  the  oouatruotion  and  opera- 
tioii  of  their  lines  and  plants.  This  e8i)eciall7  in  view  of  legialative  and 
judicial  construction  of  such  and  aimilar  statutes  ;  and  of  the  great 
expenditures  wiiicbhave  been  made  hj  gas  and  electrio  light  com- 
panies in  reliance  upon  the  validity  of  such  franchises. 

Hbe  fact  that  such  ordinuice  granting  franchise  to  an  electric  light  oom- 
jMUtf  declares  it  to  be  "pernianent  and  perpetual"  does  not,  even 
tboagh  the  anthorities  had  no  power  to  make  such  grant,  invalidate  the 
entire  ordinance. 

Sot  anty  Mta  lighting  of  rtreets  and  public  places,  but  ths  Bupplying  of 
li^it  to  citizens  generally,  is  a  sufficient  public  use  to  sustain  the  grant 
of  tiie  right  to  use  the  streets  for  operation  of  the  plant  furnishing  such 
Ugbt. 

Han  wdinanoe  granting  perniisaion  to  use  streets  for  electric  lighting 
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puipoBes  doee  not  disclose  whether  the  use  granted  ia  for  public  or 
private  purposes,  and  it  may  be  for  either,  the  ordinance  being  valid  in 
the  one  case  and  void  in  the  other,  the  court  will  assume  that  it  is  granted 
(or  public  puTpoMs  and  therefore  valid. 

An  ordinance  granting  a  franchise  to  maintain  eleotrio  lighting  apparatne 
in  streets  cannot  be  changed  or  repealed  by  the  municipal  authorities.  In 
abeenoe  of  an^  constitutional  or  statutory  permission,  or  kuj  right 
to  do  so  reserved  in theordinance. 

Temporary  injunction  granted  at  suit  of  mortgagee  of  grantee  of  franchise 
to  restrain  municipality,  itself  the  proprietor  of  a  rival  electric  lighting 
plant,  from  enforcing  an  ordinance  repealing  the  franohiee. 

Cases  of  this  Beriescited  in  opinion,  appearing  in  bold  faced  type:  Thomton- 
Hmitton,  EieetHe  Co.  v,  Kewton,  vol.  »,  p.  507;  St.  Louia  v.  W.  U.  Td. 
Co.,  vol.  4,  p.  lis. 

Application  for  preliminary  iDJunction.  Facta  Btated 
in  opinion. 

Gatch,  Connor  &  Weaver  and  James  S.  Cummins,  for 
plaintiff. 

Guernsey  &  Bailey  and  0.  C.  Meredith,  for  defeodaDts. 

WooLsoN,  Diatrict  Judge:  As  the  hearing  for  injunction 
was  had  upon  the  bill,  with  affidavit  of  plaintiff  auataining 
the  averments  of  fact  therein,  the  substance  of  the  bill 
should  here  be  stated : 

The  defendant,  City  of  Kewton,  is  a  municipal  corpora- 
tion  (city  of  the  second  class)  organized  under  the  General 
Statutes  of  Iowa.  In  January,  18S7,  the  city  council  of 
said  city  duly  enacted  an  ordinance  (No.  129)  providing 
that: 

H.  M.  Vaughn  and  his  assigns  are  hereby  granted  the  right  and  privilege 
to  place  in  the  streets  and  alleys  of  the  city  of  Newton  poles  for  the  pur- 
pose of  supportilng  wires,  and  to  place  upon  such  poles  such  wires  as  may 
be  necessary  to  transmit  electric  power  and  inoandescent  electric  light;  the 
placing  of  Hftid  poles  to  be  subject  to  the  advice  and  control  of  a  com- 
mittee to  be  appointed  for  that  purpose  by  the  oity  council;  provided, 
that  such  poles  and  wires  shall  be  placed  in  such  a  way  aa  not  to 
obstruct  the  free  u<e  of  or  travel  over  said  streeU  and  alleys  In  which 
the  same  shall  be  placed. 
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Sections  2  and  3  provide  that,  if  any  such  poles  or  wires 
sre  BO  placed  as  to  interfere  with  such  free  travel  and  use, 
Vaughn  must,  on  written  notice,  change  location  of  same, 
30  same  shall  not  so  interfere,  etc.;  and  if,  being  thus 
notified,  he  shall  not  immediately  so  change  place  of  loca- 
tion,  the  city  council  shall  so  change  same  at  his  expense. 

See.  4.  The  right  and  privileges  herebj  granted  bj  this  ordinanoe  ehall 
be  permaaent  tmd  perpetnal. 

That  forthwith,  and  relying  on  said  ordinance,  said 
Vaughn  proceeded  to  erect  and  build  an  electric  light 
plant,  set  poles,  string  wires,  etc.,  and  on  August  1,  1887, 
had  such  plant  in  operation,  and  was  engaged  in  supply- 
ing light  and  power  to  the  inhabitants  of  said  city,  the 
expenditure  therefor  and  therein  amounting  at  that  date 
to  $12,500.  On  October  21,  1887,  said  Vaughn  assigned, 
transferred,  and  set  over  to  the  Thomson- Houston  Electric 
Company  all  bis  rights  and  privileges  and  franchises 
derived  under  said  ordinance;  and  said  grantee  took  pos- 
session of  said  plant,  and  operated  same  until  March, 
1896,  when  said  company  sold  and  transferred  said  electric 
light  plant,  and  property,  rights,  franchises  and  privi- 
leges, to  the  defendant,  Newton  Electric  Company,  a  cor- 
poratioD  duly  incorporated  under  the  General  Statutes  of 
Iowa.  As  part  of  the  consideration  of  said  sale,  said 
Newton  Electric  Company  executed  its  promissory  notes 
for  910,000,  and,  to  secure  same,  executed  a  trust  deed 
upon  ail  its  plant,  property,  etc.,  plaintiff  being  named 
therein  as  trustee,  which  said  notes  are  wholly  unpaid. 
At  the  date  of  the  enactment  of  above-named  Ordinance 
No.  129,  an  electric  plant  was  being  operated  in  said  city 
of  Newton  by  a  company  known  as  the  Newton  Electric 
Light  Company,  with  whom  said  city  bad  previously  con- 
tracted for  furnishing  electric  lights  for  street  purposes — 
said  contract,  by   its  terms,  to  continue  until  January, 
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1890 ;  and  said  last-named  compaoy  did  furnish  electric  light 
thereunder  until  April,  1888,  when  aaid  company  became 
insolrent,  and  assigned  its  aaid  contract  to  said  Thom- 
son-Houston Company,  which  last-named  company  con- 
nected its  plant  and  wires  with  the  wires  of  said  Newton 
Electric  Light  Company,  and  proceeded  to  fill  the  aaid 
contract  of  street  lighting.  On  April  16,  1888,  the  city 
council  of  defendant.  City  of  Newton,  ratified  said  assign- 
ment of  said  contract,  and  authorized  aaid  Thomson- 
Houston  Electric  Company  to  carry  out  aaid  street  light- 
ing contract;  and  the  last-named  company  furnished  such 
street  lighting  thereunder  until  in  January,  1890,  using 
the  plant,  poles  and  wires  erected  by  said  Vaughn  under 
said  ordinance,  but  espendiog  in  completing,  etc.,  its  plant 
for  fully  carrying  out  said  contract,  an  additional  sum  of 
$4,000.  About  January,  1890,  said  city  of  Newton  con- 
structed a  city  electrical  plant,  for  furnishing  electric  light 
and  power  to  its  streets,  and  also  to  the  inhabitants  of 
said  city,  in  active  competition  with  said  electric  com- 
pany, and  has  since  continued  so  to  do.  Said  city  has  a 
population  of  about  3,500,  and  electric  lighting  for  the 
streets  of  said  city  is  supplied  by  the  city  plant,  while  the 
private  lighting  by  electricity  is  about  evenly  divided  be- 
tween said  city  plant  and  that  of  said  Newton  Electric 
Company.  On  March  30,  3896,  the  city  council  of  Newton 
passed  an  ordinance  (No.  211)  entitled  "An  ordinance  to 
repeal  Ordinance  No.  129,  and  to  require  the  removal  of 
the  poles  and  wires  placed  in  the  streets  and  alleys  of  the 
city  of  Newton  thereunder,  and  to  prohibit  the  further 
erection  of  poles  and  wires  in  said  streets  and  alleys." 

By  the  first  section  of  this  ordinance.  Ordinance  No. 
129,  above  given,  is  "hereby,  in  all  respects,  repealed." 
Section  2  provides ; 

That  it  sliall  be  tlie  duty  of  every  peraon  or  corporation  now  msintaining 
poles  in  the  streets  and  alleys  of  the  city  of  Newton,  and  claiming  to  have 
erected  the  same  under  tbe  aaid  Ordinance  No.  139,  to  remove  the  eama 
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from  tlte  mid  Btresta  uid  alleys  within  ninety  days  after  this  ordinanoa 
■tan  take  effect. 

Section  3  provides  that  the  ordinance  aball  take  e£Fect 
five  days  after  its  passage  and  publication,  etc.,  and  the 
bill  avers  due  publication  thereof. 

The  bill  further  alleges  that  the  construction  and  itera- 
tion of  the  electric  plant  now  owned  by  said  Newton 
Electric  Company,  aod  the  occupation,  under  the  pro- 
vifliooa  of  Bald  Ordinance  129,  of  the  streets,  etc.,  of  the 
city  with  its  poles  and  wires,  were  not  for  private  use, 
bat^ 

Only  for  public  ose,  and  for  the'supply  of  light  and  power  to  said  city 
md  all  ita  inhabitants,  equally,  whenever  requested  by  them,  and  at  juat 
and  reasonable  rates;  that  said  Newton  Slectrio  Company  and  its  assigns 
hare  been  at  all  times,  and  are  now,  able,  ready,  and  willing  to  perform 
■Mb  public  service  upon  juat  and  reasonable  terms  of  compenaation;  and 
that  the  sole  design  and  purpose  of  said  city  of  Newton  in  attempting  to 
t^ieal  said  Ordinance  No.  ISO  was  and  Is  to  prevent  oompetition  with  its 
own  alectrio  plant,  to  drive  said  Newton  Eleotrio  Company  out  of  the 
aleotric  lighting  business  in  said  city  and  to  practically  destroy,  or  render 
wwthlcaa,  ita  plant,  machinery,  and  applianoea. 

It  is  further  alleged  that  said  Newton  Electric  Company 
has  no  other  assets  or  property  than  that  included  in  the 
trast  deed  to  plaintiff,  and  that  the  removal  of  said  poles 
and  wires  from  the  streets  and  alleys  of  said  city  would 
destroy  the  only  security  held  or  attainable  by  plaintiff  for 
the  notes  secured  by  his  trust  deed,  and  that  said  repealing 
ordinance  is  void,  as  (1)  impairing  the  obligation  of  a  valid 
eoQtract  between  the  city  and  said  Newton  Electric  Com- 
pany., and  between  said  city,  said  company  and  plaintiff; 
as  (2)  depriving  said  company  and  plaintiff  of  their  prop- 
arty  without  due  process  of  law;  as  (3)  denying  said  com- 
pauyand  plaintiff  the  equal  protection  of  the  laws;  and 
(4)  taking  said  property  for  public  use  without  compenaa- 
tioD. 
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The  issues  preasnted  on  the  hearing  relate  almost  entirely 
to  the  right  or  legal  power  of  the  city  of  Newton  to  grant 
the  franchise  in  said  Ordinance  No.  129  attempted.  On 
the  one  hand,  plaintiff  contends  that  said  ordinance 
granted  to  Vaughn  and  his  assigns  is  a  valid,  irrevocable 
franchise  to  use  the  streets  of  said  city  in  the  operation  of 
the  electric  plant  which  was  erected  and  put  in  operation 
under  said  ordinance.  This,  of  course,  involves  the 
further  assertion  that  the  municipality  of  Newton  had  been 
authorized,  by  legislative  delegation  of  power,  to  grant 
such  a  franchise.  On  the  other  hand,  the  defendants  con- 
tend that  no  such  legislative  delegation  of  power  existed  at 
the  date  of  the  passage  of  said  Ordinance  No.  129,  and, 
therefore,  of  necessity,  no  grant  of  franchise  passed  under 
or  by  virtue  of  such  ordinance.  Defendants  concede  that, 
if  said  ordinance  conferred  a  valid  franchise  on  Vaughn 
and  hia  assigns,  the  city  could  not  repeal  the  same  in  the 
manner  attempted  by  subsequent  Ordinance  No.  211. 
Stated  more  specifically,  defendants'  contention  is:  (1) 
The  grant  attempted  in  said  Ordinance  No.  129  is  absolutely 
void.  (2)  In  no  event  could  said  grant,  if  of  any  validity, 
be  considered  as  more  than  a  license  revocable  at  the  elec- 
tion of  the  city.  (3)  The  city  could  not  by  ratification 
make  valid  a  grant  which  was  originally  invalid. 

Judge  Dillon,  in  his  valuable  treatise  on  the  Law  of 
Municipal  Corporations  (4th  ed.  sec.  89),  defines  the 
powers  of  a  municipal  corporation  as  follows : 

"It  is  a  general  and  undisputed  proposition  of  law  that 
a  municipal  corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others:  First,  those  granted  in 
express  words ;  second,  those  necessarily  or  fairly  implied 
in,  or  incident  to,  the  powers  expressly  granted ;  third, 
those  essential  to  the  declared  objects  and  purposes  of  the 
corporation — not  simply  convenient,  but  indispensable. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the  corporatioD, 
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and  the  power  is  deoied.  Of  every  muaicipal  corporation, 
the  charter  or  statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  officers  can  do  any 
act,  make  any  contract,  incur  any  liabilities,  not  authorized 
thereby,  or  by  some  legisIatiTe  act  applicable  thereto.  All 
acts  beyond  the  scope  of  the  powers  granted  are  void." 

And  tliia  rule  of  conatruotioo  is  afiErmed  by  the  Supreme 
Court  of  Iowa  in  Senke  v.  McCord,  55  Iowa,  381 ;  Becker 
T.  Waterworlu,  79  Iowa,  419.  The  principle  of  construc- 
lion,  with  respect  to  the  power  of  municipal  corporations 
laid  down  by  the  Supreme  Court  of  the  United  States  in 
Mirdum  V.  Larue,  23  How.  435,  436,  in  the  words  of  Mr. 
Justice  Nelson,  is  as  follows : 

"It  is  a  well  settled  rule  of  construction  of  grants  by  the 
legislature  to  corporations,  whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words  of  the  act 
or  derived  therefrom  by  necessary  implication,  regard 
being  had  to  the  objects  of  the  grant.  Any  ambiguity  or 
doubt  arising  out  of  the  terms  used  by  the  Legislature 
must  be  resolved  in  favor  of  the  public." 

See,  also,  Ottawa  v.  Carey,  108  U.  S.  110,  121,  and 
Bamet  v.  Deniaon,  145  U.  S.  135,  139. 

The  first,  and  perhaps  the  most  important,  contention 
liereio,  is  as  to  what  powers  with  respect  to  the  subject 
matter  of  Ordinance  No.  129,  above  stated,  had  been  dele- 
gated by  the  legislative  authority  of  the  State  of  Iowa  to 
the  city  of  Newton.  We  turn  to  the  general  statutes  of 
Iowa  with  reference  to  incorporations  of  cities  of  the  second 
class.  Counsel  for  the  plaintiff  point  out  in  their  brief 
two  sections  (Code  Iowa  1873)  which  they  claim  confer 
this  power,  via. : 

Seo-m  mier  shaUhara  power  to  lay  off,  open,  widen,  atraijrhten 
narrow.  »*)ate,  extend,  eetobliah  and  light  atreete,  aUeys,  pubUo  ground«' 
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wharres,  landing  and  maiket  places,  and  to  provide  for  the  condemnation 
of  such  real  estate  as  may  be  necessary  for  such  purpose. 

Sea.  468.  Municipal  corporations  ahall  have  power  to  make  and  publish, 
troxo  time  to  time,  ordinancee,  not  Inconsistent  with  the  laws  of  the  state, 
for  carrying  into  eSect  or  discharging  the  powers  and  duties  conferred  by 
this  chapter,  and  such  as  shall  seem  necessary  and  proper  to  provide  the 
safety,  preserve  the  health,  promote  the  jproeperity.  improve  the  morals, 
order,  comfort  and  convemenoe  of  such  corporation  and  the  inliabitants 
thereof,  and  to  enforce  obedienoe  to  such  ordinances  by  fine  not  exceeding 
one  hundred  dollars,  or  by  imprisonment  not  exceeding  thirty  days. 

These  two  Code  Bections  Beem  to  cooatitute  the  only 
express  delegation  of  autboiity  to  incorporated  citiea  in 
Iowa,  at  the  date  of  the  passage  of  said  Ordinance  No.  129, 
with  reference  to  the  subject  matter  of  aaid  ordinance. 
If  this  ordinance  is  rightly  construed  as  having  for  its 
purpose  to  provide  for  lighting  the  streets  and  public  places 
of  the  city  of  Newton,  many  of  the  obstaclea  otherwise 
appearing  in  the  consideration  of  the  matters  submitted 
would  not  be  encountered.  According  to  many  well  con- 
sidered cases,  the  power  granted  to  the  city  to  light  its 
streets  nut  only  authorizes  the  city  itself  to  furnish  the 
lighting,  but,  as  well,  empowers  it  to  contract  with  others 
to  furnieh  such  lighting.  Thus  in  OarTison  v.  Chicago,  7 
Biss.  480,  Fed,  Caa.  No.  5,255,  Circuit  Judge  Dkummohd 
says: 

"By  its  charter,  the  city  had  authority  to  light  the 
public  streets,  and,  it  is  to  be  inferred,  the  public  buildings 
and  offices,  and  to  levy  and  collect  a  tax  for  that  purpose. 
The  power  to  provide  the  necessary  means  for  lighting  the 
streets,  buildings  and  offices,  either  by  the  construction  of  a 
gas  manufactory  or  by  contract,  would  seem  to  follow  as  a 
matter  of  course." 

In  City  of  Newport  v.  Newport  Light  Co.,  84  Ky.  166,  177, 
the  court  say : 

"If  it  is  the  duty  of  the  municipality  to  light  its  public 
streets,  and  furnish  its  inhabitants  with  the  means  of 
obtaining  gas  at  their  own  ezpenae,  it  necessarily  follows 
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that  it  has  the  implied  power  to  contract  with  others  to 
furnish  it  in  like  manDer." 

Analogous  to  this  reasODiog  is  that  stated  hy  the  Supreme 
Court  of  Iowa  in  Town  of  Spencer  v.  Andrew,  82  Iowa,  14. 
SectioD  4o6  of  the  Iowa  Code  empowers  incorporated  cities 
"to  establish  and  regulate  markets,  to  provide  for  the 
measuTing  or  weighing  of  hay,  coal  or  other  articles  for 
sale."  When  considering  the  question  as  to  the  power  of 
a  city  to  permit  the  erection  by  one  of  its  citizens  of  a 
certain  scale  in  the  streets  of  the  city,  the  court  say  (page 
17): 

"If  cities  and  towns  may  maintain  scales  of  their  own, 
in  the  public  streets,  to  facilitate  the  weighing  of  hay,  coal 
or  other  articles  of  sale,  we  see  no  good  reason  why  they 
may  not,  under  reasonable  restrictions,  authorize  others  to 
maintain  scales,  whereby  the  public  convenience  will  be 
served." 

The  same  general  line  of  reasoning  is  applied  in  LeClaire 
Y.  City  of  Davenport,  13  Iowa,  210,  212.  In  City  of  Daven- 
port  Y.  KelUy,  7  Iowa,  102,  the  Supreme  Court  of  Iowa,  in 
construing  the  provision  of  tbe  city  charter  which  gave  to 
the  city  power  "to  erect  market  bouses,  establish  markets 
and  market  places,  and  provide  for  the  government  and 
regulation  thereof,"  had  held  that  the  quoted  provision 
did  not  empower  the  city,  by  ordinance,  to  authorize 
oitizeDS  therein  named  to  erect  market  houses  which 
should  be  "public  markets,"  wherein  vendors  of  fresh 
meats,  etc.,  could  be  compelled  to  expose  their  marketing, 
but  that  the  quoted  provision  contemplated  "the  erection 
of  markets  by  the  city,  to  he  under  its  entire  control,  and 
that  it  baa  no  right  to  delegate  this  power  to  individuals, 
for  their  benefit  and  profit,"  etc.  In  the  LeClaire  case, 
supra,  the  court  reversed  its  holding,  and,  in  substance 
declared  that  the  power  given  to  the  city  to  erect  markets 
aatfaorized  the  city  to  confer  on,  or  delegate  to  others,  the 
erection,  etc.,  of  a  public  market.   In  Thomson-Houston 
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ElectHc  Co.  T.  City  of  Xewton,  42  Fed.  Rep.  723,  725, 
Judge  Shiras,  in  considering  the  point  therein  urged,  that 
by  the  Iowa  statutes  the  city  is  not  authorized  to  furnish 
lights  for  use  in  the  houses  or  stores  of  its  citizens,  but  is 
restricted  to  furaiahing  lights  for  its  streets  and  public 
places,  says: 

"It  has  been  the  uaiform  rule  that  acity,  in  erecting  gas 
works,  is  not  limited  to  furnishing  gas  or  water  for  use  only 
upoD  the  streets  and  other  public  places  of  the  city,  but 
may  furnish  the  same  for  private  use,  and  the  statutes  of 
Iowa  now  place  electric  lightplantsin  the  same  category." 

The  point  now  under  consideration,  aa  to  whether,  prior 
to  said  statute  of  April,  1888,  an  incorporated  city  in  Iowa 
bad  legislative  authority  to  make  the  grant  or  franchise 
attempted  in  this  Ordinance  No.  129,  is  of  great  and  wide 
reaching  importance  iu  Iowa;  for  the  statutes  of  the  State 
prior  to  April,  1888,  confer  do  express  legislative  authority 
on  cities  to  grant  franchises  to  gas  companies.  And  a 
holding  adverse  to  such  municipal  franchise  to  electric 
light  companies  would  prove  equally  disastrous  to  gas 
companies.  Is  it  possible  that  the  numerous  gas  companies 
within  the  State,  organized  hefore  April,  1888,  and  taking 
what  were  then  believed  to  be,  and  relied  upon  as  being, 
franchises  from  diGferent  cities  of  the  State,  hold  merely 
municipal  licenses,  which  are  revocable  at  the  pleasure  of 
the  councils  of  these  different  cities?  Hundreds  of  thous- 
ands of  dollars  have  been  invested,  in  some  of  these'cities, 
in  constructing  and  extending  gas  works  and  electric 
plants.  Can  it  be  that  these  vast  financial  interests  are  so 
situated  that  merely  by  a  repealing  ordinance,  and  notice 
to  the  companies  interested,  requiring  them  to  vacate  the 
streets  of  the  city,  those  plants  and  works  may  be  thus 
destroyed?  Manifestly,  the  value  of  a  gas  plant  largely 
consists  in  its  gas  mains  buried  in  the  streets,  and  which 
cannot  be  readily  removed.  If  the  city  may,  at  the 
pleasure  of  its  council,  terminate,  by  a  repealing  ordinance. 
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tbe  right  theretofore  given  to  uee  the  streets,  and  thus 
make  further  use  of  the  streets  in  the  operation  of  the 
plant  a  nuisaace,  these  plants,  with  their  large  capital, 
are  at  the  pleasure  and  mercy  of  the  city  council. 

Counsel  fur  plaintlET  insist  that  the  court  may  take 
judicial  uotice  that  in  most  of  the  older  and  larger  cities 
of  this  State  the  gas  and  electric  plants  therein  received, 
prior  to  April,  1888,  the  authority  or  permission,  on  which 
Aey  acted,  to  lay  their  pipes  or  erect  their  poles  and  wires 
in  the  streets  of  the  city,  and  that  if  it  were  permissible  to 
construe  the  force  and  effect  of  legislative  authority  dele- 
gated to  our  municipalitiea  by  the  construction  which  the 
cities  themselves  at  the  time  placed  thereon,  and  on  the 
strength  of  which  capital  had  been  invested  thereunder, 
the  queatioQ  under  consideration  might  be  quickly  decided. 
If  usage  could  determine  the  question,  it  might  be  readily 
determined.  But  mere  usage  will  not  here  avail  us. 
When  treating  on  usage  as  affecting  municipal  powers  and 
their  construction,  as  applied  in  the  United  States,  Judge 
Dillon  says  (section  92,  Mun.  Corp.  4th  ed.): 

"It  is  a  necessary  result  of  the  manner  in  which  our 
municipal  corporations  are  created,  viz.,  by  express  legisla- 
tive  act,  wherein  their  powers  and  duties  are  wholly 
prescribed,  that  the  powers  themselves  cannot  be  added  to, 
enlarged  or  diminished  by  proof  of  usage." 

In  section  93  this  learned  writer  and  jurist  adds: 

"But  general  and  long  continued  usage  is  not  without 
importance,  and  usage  of  this  character  may  be  resorted  to 
in  aid  of  a  proper  construction  of  the  charter  or  statute, 
bat  no  further.  If  the  language  be  uncertain  or  doubtful, 
ft  uniform,  long  established  and  unquestioned  usage  will 
be  regarded  by  the  courts  in  determining  the  mode  in 
which  powers  may  be  exorcised,  and,  to  a  reasonable 
extent,  in  determining  the  scope  of  the  powers  themselves ; 
but  usage  can  here  have  no  room  for  operation,  when  the 
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language  of  the  enactmeDt  is  plaio,  and  tbe  legislative 
intent  is  clear  upon  tbe  face  of  it." 

And  Judge  Dillon  quotes  (section  93)  with  approval  from 
the  decision  of  Chief  Justice  Biglow  in  Hood  t.  Lynn,  1 
Allen,  103: 

"Abuses  of  power  and  violations  of  right  derive  no 
sanction  from  time  and  custom.  A  casual  or  occasional 
exercise  of  power  by  one  or  a  few  towns  will  not  constitute 
usage.  It  must  not  only  be  general  and  of  long  continu- 
ance; but,  what  is  more  important,  it  must  also  be  a 
custom  necessary  to  the  exercise  of  some  corporate  power, 
or  tbe  enjoyment  of  some  corporate  right. 

Counsel  for  plaintifif  have  cited  us  to  statutory  provisions 
which  are  urged  as  proof  that  the  legislative  branch  of  the 
State  regarded  municipal  corporations  within  Iowa  as 
having,  prior  to  April,  1888,  power  to  confer  franchises  in 
the  direction  attempted  in  said  Ordinance  No.  129.  Thus, 
in  chapter  89,  Acts  19th  Gen.  Assem.  (approved  March  16, 
1882),  it  is  provided  that: 

Cities  organized  under  the  general  incorporation  laws  of  the  State,  in 
addition  to  the  powers  now  granted  them,  shall  have  power :    .    .    . 

Section  8.  To  require  the  connection  from  gas  pipes,  water  pipes  and 
sewers  to  the  curb-lines  of  adjoining  property,  to  be  made  before  tbe  per- 
manent improvement  of  tbe  street  whereon  the;  are  located,  and  to  regu- 
late the  maldDg  of  suoh  oonnectiona  on  streets  already  improved,  and  to 
enforce  such  requirement  as  provided  by  law. 

The  argument  of  counsel  for  plaintiff  as  to  this  statute 
is,  substantially,  that  the  statutes  of  Iowa,  up  to  the  act 
of  April,  1888,  above  referred  to,  were  equally  silent  as  to 
municipal  power  to  grant  gas  and  to  grant  electric  light 
franchises;  that  the  same  reasoning  employed  by  counsel 
for  defendants  which  would  hold  that  the  municipality 
was  without  power  to  grant  an  electric  light  franchise 
would  prove  the  same  lack  of  power  to  grant  a  gas 
franchise;  that,  in  this  respect,  gas  and  ^electric  light 
franchises  stand  on  the  same  footing;  therefore  whatever 
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shail  prove  that  cities  in  Iowa  had,  previous  tu  April,  1888, 
the  power  to  grant  gas  franchises,  will  prove  as  well  their 
power,  under  the  Iowa  statutes,  to  grant  electric  light 
franchises.  In  the  same  connection,  counsel  for  plaintiff 
refer  to  chapter  116,  Laws  21at  Gen.  Assem.  Iowa  (approved 
April  9,  18S6),  amending  chapter  89, 19th  Gen.  Assem.,  as 
follows : 

Sec.  B.  Gitj  cxnmcilB  of  ftll  cities  orgAniEed  imder  the  generml  Intiorponi- 
tioQ  laws  and  special  charters  of  Iowa,  shall  have  power  to  require  the 
coDiMctions  from  gaa  pipes,  Bteam-heatinc  pipes  and  sewers  to  the  curb 
line  of  adjacent  property  to  be  made  before  the  permanent  improvement 
of  tbe  street  whereon  ^ej  are  located ;  and  to  regulate  the  making  of 
■ocb  connections  on  streets  already  improved  ;  and  in  case  the  owners  of 
pK^ertj  on  such  streets  shall  foil  to  make  such  connections  within  the 
time  fixed  by  each  council,  they  may  canae  such  connections  to  be  made 
tnd  to  smrnn  against  the  property  in  front  of  which  such  oonneotlons  are 
« thereof. 


It  will  be  noticed  that  "steam  heating  pipes"  are 
incladed  in  the  statute  just  quoted.  So  far  as  appears, 
this  is  the  first  statutory  recognition  in  Iowa  of  steam 
heating  pipes  laid  in  the  streets  of  cities.  And  the  logical 
application  of  defendants'  argument  would  place  the  steam 
heating  plants  in  the  different  Iowa  cities  in  the  same 
position  with  gas  and  electric  plants,  viz.,  that  the 
authority — prior  to  April,  1888 — from  the  city  council  to 
lay  these  pipes  in  the  streets,  or  erect  poles  and  string 
wires  thereon,  is  but  a  municipal  license,  revocable  at  the 
pleasure  of  the  council.  Counsel  for  plaintiff  also  refer  to 
chapters  1  and  16  of  the  Laws  of  the  22nd  General 
Assembly  of  Iowa.  These  chapters  were  enacted  at  the 
same  session  with  the  chapter  approved  April  9,  1888, 
above  referred  to,  wher«in  express  power  is  given  cities  to 
establish  and  maintain  gas  and  electric  plants.  Chapter  1 
was  approved  the  same  day  (April  9th),  while  chapter  16 
was  approved  April  10th — the  day  following.  Chapter  1 
relates  to  and  creates  a  "board  of  public  works"  for  cities 
of  the  first  class  (being  cities  of  over  15,000  inhabitants), 
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while  chapter  16  grant:!  additional  ponnrs  to  cities  of  the 
first  class,  and  cities  ot  the  second  class  having  over  7,000 
iobabitaDts.  The  provisions  of  aeitber  of  these  chapters 
applj  to  the  city  of  Newton.  But  the  chapters  may  be  of 
value  in  ascertaining  the  legislative  construction  of  existing 
general  statutes  (applying  equally  to  cities  of  the  first  and 
second  classes)  with  reference  to  the  power  of  cities  in 
Iowa  to  grant  authority  to  lay  gas  pipes  or  place  electric 
light  poles  and  wires  in  the  streets.  By  chapter  1  the 
board  of  public  works  is  required  (section  6)  *'to  advertise 
for  bids  and  make  contracts  for  the  lighting  of  the  streets," 
etc.;  (section  9)  "to  take  especial  charge  of  the  construc- 
tioD,  repairing  and  superintendence  of  all  streets,  alleys, 
.  .  .  lamps  and  light  for  lighting  the  streets,  alleys,  . 
.  .  and  public  buildings  of  such  cities;"  (section  16) 
"to  superintend  the  laying  of  all  water,  gas  and  steam 
heating  mains  and  all  connections  therefor,  and  laying  of 
telephone,  telegraph  .  .  .  and  electric  wires  in  the 
manner  provided  by  the  ordinances  of  such  city, ' '  Chapter 
16  enacts  that  the  cities  therein  named,  "in  addition  to 
powers  now  granted,  shall  have  further  and  additional 
powers,  ...  to  regulate  telegraph,  .  .  .  electrio 
light  .  .  .  and  other  electric  wires,  and  provide  the 
manner  in  which,  and  places  where,  the  same  shall  be 
placed,  upon,  along  or  under  the  streets  and  alleys  of  such 
city;  to  regulate  the  price  of  gas,  electric  light  .  .  . 
rates;  to  fix  charges  for  making  gas,  electric  light  .  .  . 
connections,"  etc.  Counsel  for  defendants  contend  that 
these  chapters  can  easily  be  construed  as  supplementing 
chapter  11.  But  the  difficulty  is  that  if  this  view  is  taken, 
and  these  chapters  (1  and  16)  be  held  merely  to  supple- 
ment chapter  11,  and  not  to  apply  to  gas,  electrio  and 
steam  beating  plants  occupying  or  using  the  streets  under 
authority  granted  prior  to  the  enactment  of  said  chapter 
11,  no  statutory  provisions  exist  which  authorize  Iowa 
cities  to  exercise  such  powers    with  regard  to  said  pre- 
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vioasly  autborized  plants.  It  can  scarcely  be  aasumed 
that  the  legislative  branch  of  the  State  intended  to  thus 
limit  the  exercise  of  these  regulating  powers  bj  the  cities 
to  whom  they  are  granted,  while,  if  we  assume  that  the 
intention  was  to  empower  cities  to  exercise  such  powers 
towards  previouslr  as  well  as  subsequently  authorized 
plants,  there  is  inrolred  a  legislative  recognition  of  such 
previously  authorized  plants. 

Turoing  now  to  the  judicial  branch  of  the  State,  counsel 
for  plaintiff  refer  us  to  decisions  of  the  Iowa  Supreme 
Court  which  are  claimed  to  construe  the  powers  held  pre- 
vious to  1888  by  cities  with  regard  to  granting  franchises 
to  gas  companies.  Dea  Moines  Gas  Co.  v.  City  of  Des  Moines, 
44  Iowa,  506,  was  decided  in  1876.  The  defendant  city 
had,  by  ordinance  in  1864,  granted  to  plaintiff  gas  com- 
pany "the  exclusive  privilege  of  laying  pipes  for  the 
conveyance  of  gas  in  all  the  streets  and  alleys  in  the  city" 
for  the  term  of  fifteen  years,  the  plaintiff  to  furnish  defend- 
ant gas  as  might  be  ordered  by  the  city  council,  for  |3  per 
1,000  feet.  In  1875  the  city  council  was  considering,  and 
about  to  pass,  an  ordinance  repealing  said  Former 
ordinance,  and  contracting  with  others  than  plaintiff  to 
supply  the  city  with  gas.  An  injunction  was  sought  to 
restrain  the  city  council  from  passing  the  last-named 
ordinance.  The  question  before  the  court  is  declared 
(page  508)  to  be  "whether  the  courts  have  jurisdiction  or 
power  to  restrain  by  injunction,  under  the  circumstances 
above  stated,  the  passage  of  the  proposed  ordinance." 
The  Supreme  Court  quote,  as  tbe  sections  under  which  the 
council  passed  its  original  ordinance  granting  to  plaintiff 
company  authority  to  lay  its  pipes  in  the  streets  of  the  city, 
sections  464  and  482,  Code  above  copied.  The  court  then 
eay: 

"It  will  be  readily  seen  the  ci^  had  ample  power  to 
pass  tbe  ordinance  under  which  plaintiff  claims,  and  that 
it  waa  a  proper  exercise  of  corporate  authority,  unless  the 


by  Google 


28  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Lenis  T.  Citj  of  Newton  uidEleatric  Co. 

grant  of  the  exclusive  privilege  therein  contained  rendered 
it  void,  and  that  it  now  has  the  requisite  authority  to  pass 
the  ordinance  sought  to  be  enjoined,  nnlfss  prohibited 
from  90  doing  by  reason  of  the  existence  of  the  former," 

The  decision  of  the  court,  denying  the  plaintiff's  right 
to  injunction,  is  hased  on  other  grounds,  viz.,  that  a  court 
of  equity  may  not  enjoin  and  restrain  the  city  council 
from  passing  the  second  ordinance,  since  such  court  may 
not  interfere  wiib  the  legislative  rights  of  such  council. 
Yet  at  the  very  threshold  of  the  discussiou  leading  to  the 
decision  the  Supreme  Court,  in  the  words  above  quoted, 
recognize  the  power  of  the  council  to  pass  an  ordinance 
granting  the  use  of  the  streets  by  the  gas  company  for  lay- 
ing  its  mains,  erecting  its  lamp  posts,  etc.  Counsel  for 
defendants  insist  that  the  argument  thus  drawn  does  Dot 
apply  to  electric  light  plants,  even  if  it  be  held  applicable 
to  gas  plants,  since  the  latter  plant  is  no  substantial 
obstruction  to  the  Free  use  of  the  streets,  while  the  poles 
and  wires  of  the  former  are  a  continuing  obstruction, 
affecting  the  public  and  abutting  property  owners.  This 
difference  is  simply  one  of  degree,  and,  in  my  opinion, 
does  not  lessen  or  affect  the  power  of  the  city  to  grant  the 
authority.  Assuming  the  fact  stated  by  counsel  for 
plaintiff,  and  not  denied  by  counsel  for  defendants,  and  of 
which  the  court,  perhaps,  might  take  judicial  notice,  viz., 
that  prior  to  the  act  of  April  9,  1888,  expressly  giving 
power  to  city  councils  to  grant  authority  for  use  of  streets 
by  gas,  etc.,  plants,  many  gas  plants  had,  under  city  ordin- 
ances purporting  to  grant  such  authority,  been  built,  and 
millions  of  dollars  invested  in  plants  and  mains,  in  Iowa 
cities,  it  may  well  be  held  that  the  Iowa  statutes  relating 
to  legislative  delegation  of  power  to  cities  have  received 
such  legislative  and  judicial  construction  as  to  justify  the 
declaration  that  such  city  councils  had,  prior  to  1888, 
power  to  grant  franchises  to  gas  and  electric  light  com- 
panies to  use  the  streets  in  the  construction  and  operation 
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ofanch  plants.  This  fiadiug  reDden  uoDecessary  any  cou- 
siderationof  th6pomt(urged  by  counsel  for  plaintiff,  buton 
irbich  the  authoritiea  differ)  that  such  an  ordinance  could  be 
sDstaiaed  under  the  statutes  relating  to  the  police  powers 
of  the  cities. 

I  do  'not  deem  it  necessary,  at  the  present  hearing  of 
application  for  temporary  injunction,  to  determiae  whether 
the  franchise  granted  plaintiff  in  Ordinance  Ko.  129  is 
"permanent  and  perpetual,"  as  expressed  therein.  This 
point  may  well  be  reserved  until  its  decision  becomes 
material  to  the  case.  But  counsel  for  defendants  insist 
that  the  ordinance  is  void,  as  being  beyond  the  power  of 
the  city  council,  because  it  purports  to  be  a  perpetual  and 
penaaaent  grant.  The  ordinance  does  not  purport  to 
convey  an  exclusive  franchise.  The  council  may,  without 
violation  of  the  terms  of  the  ordinance,  grant  like  authority 
to  as  many  other  electric  light  plants  as  it  may  desire. 
It  is  not  vulnerable,  therefore,  to  the  arguments  so  forcibly 
presented,  in  the  numerous  authorities  cited,  against  the 
validity  of  ordinances  wherein  the  grant  is  declared  by  its 
terms  to  bo  exclusive.  Assuming,  but  not  deciding,  that 
the  city  council  had  no  authority  to  grant  a  "permanent 
and  perpetual"  franchise,  as  in  Ordinance  No.  129 
attempted,  is  the  ordinance  invalid  because  it  contains  a 
BectiOQ  wherein  such  grant  is  declared  perpetual?  No 
attempt  is  made  in  said  ordinance  to  enter  into  perpetual 
contract  with  the  city  for  lighting  its  streets,  etc.  It  may 
be  assumed  that  such  contract  would  be  invalid.  The 
ordinance,  as  to  time  limit,  only  declares  that  Vaughn  and 
assigna  shall  have  "permanent  and  perpetual"  right  to  use 
the  streets  of  the  city  so  far  as  necessary  and  proper  for 
construction  and  operation  of  its  plant.  No  constitutional 
or  Btatatr-i7  provision  of  this  State  bearing  on  the  point 
under  consideration  is  called  to  our  notice.  No  decision  of 
the  Supreme  Court  of  Iowa  is  cited  as  directly  in  point. 
The  validity  oi  invalidity  of  the  ordinance  as  to  this  point 
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is  IstTgHly,  if  QOt  entirely,  a  matter  of  local  law.  We  may, 
perhaps,  derive  aaaiatance  from  eome  of  the  cases  cited. 
In  Dea  Moines  Gat  Co,  v.  City  of  Des  Moines,  44  Iowa, 
505,  the  court  czpresaly  decline  to  determine  whether,  as 
claimed  by  defendant's  counsel,  the  ordinance  granting 
franchise  to  the  gas  company  was  void  because  of  the 
exclusive  privilege  therein  granted.  In  Dtt  Moines  St,  R. 
Co.  V.  Dea  Moines  B.  O.  St.  Ry.  Co.,  73  Iowa,  613,  the 
court  had  under  consideration  an  ordinance  wherein,  having 
granted  authority  to  plaintiff  to  lay  its  tracks  in  the  streets, 
etc.,  the  ordinance  furtber  provided,  "The  right  herein 
granted  to  said  company  shall  be  exclusive  for  thirty 
years,"  which  provision  the  court  declare  (page  517), 
is  the  same  as  if  it  read,  "The  right  herein  granted  to 
said  company  to  operate  said  railway  shall  be  exclusive  of 
other  street  railways,"  etc.  Having  cooaidered  the 
impossibility  of  foreseeing  the  future  growth  and  wants  of 
a  city,  and  of  predicting  the  same  with  reasonable  approxi- 
mation, except  for  a  limited  time,  the  court  declare  (page 
520): 

"From  this  we  are  inclined  to  think  it  follows  that  an 
ordinance  providing  for  an  exclusive  right  in  perpetuity, 
however  necessary  it  might  be  to  contract  for  the  service 
involved  in  the  exercise  of  the  right,  would  be  unreason- 
able, and  migbt  be  declared  void." 

The  conclusion  reached  by  the  court  ia  announced  (page 
621): 

"Our  holding  is  that  under  our  statute,  which  empowers 
cities  to  authorize  or  forbid  the  laying  down  of  a  street 
railway  track,  a  city  council  may  make  a  reasonable  pro- 
vision by  contract  for  present  and  future  street  railway 
service,  and  may  secure  the  company  contracted  with 
against  the  impairment  of  its  profits  for  a  limited  time,  if 
a  larger  and  better  or  more  immediate  service  can  be  tbua 
obtained." 
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Grant  v.  City  of  Davenport,  36  Iowa,  396,  was  a  casa 
wherein  certain  taxpayers  of  said  city  sought  to  restrain 
the  city  from  carrying  into  effect  a  city  ordinance  which, 
aiiiong  other  provisions,  purported  to  give  a  water  com- 
pany the  exclusive  right  for  25  years,  and  thereafter  an 
equal  right  with  all  others,  of  supplying  the  citizens  of 
aail  city  with  water.  There  appears  no  limitation  as  to 
time,  "With  reference  to  the  objection  urged  against  the 
validity  of  the  ordiuance,  that  it  granted  exclusive  rights, 
the  court  declare  (page  406): 

"If  any  other  person  or  company  shall  hereafter  claim 
the  right  to  lay  down  water  pipes  in  the  streets,  he  or  it 
may  then  contest  the  validity  of  the  exclusive  privilege  to 
do  BO,  granted  by  the  ordinance  to  this  water  company. 
Until  such  a  controversy  arises,  it  is  neither  necessary  nor 
proper  (or  us  to  decide  it." 

Dodge  v.  City  of  Council  Bluffs,  67  Iowa,  660,  was 
beard  on  demurrer  to  the  bill.  Plaintiffs  were  tax- 
payers of  said  city,  and  sought  to  restrain  the  city  from 
carrying  into  effect  an  ordinance  which  was  claimed  to  be 
void  because,  among  other  reasons,  it  granted  "the  exclu- 
Bive  privilege  of  laying  pipes  under  the  streets  and  alleys 
of  the  city,  and  of  supplying  the  city  and  its  inhabitants 
with  water  for  fire  protection,  for  manufacturing  purposes 
and  domestic  use,"  to  a  water  company,  and  bound  the 
city  for  payment  of  money  as  water  rental.  It  will  be 
noticed  that  this  ordinance  purports  to  grant  an  exclusive 
right  without  limitation  as  to  time.  With  reference  to  the 
claim  that  the  ordinance  was  void  because  granting  exclu* 
sire  rights,  the  court  say  (page  666). 

"The  ordinance  purports  to  grant  an  exclusive  right. 
Whether  it  was  competent  for  the  city  to  grant  such  right, 
we  need  not  determine.  If  we  should  conclude  it  was  not 
it  ia  manifest  that  the  ordinance  would  not  be  void.  It 
wonld  result  merely  that  the  right  granted  is  not  exclu- 
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sive,  and  plaintiffs,  as  mere  taxpayers,  cannot  raise  that 
question." 

In  City  of  Walerloo  v.  Waterloo  Street  Ry.  Co.,  71  Iowa, 
193,  the  ordinance  granted  the  railway  company  the 
exclusive  right  for  30  years  to  lay  its  tracks  over  the 
streets  of  the  city.  After  defendant  had  begun  the 
operation  of  Its  railway,  it  began  to  lay  its  track  in 
Je£ferson  street,  whereupon  the  city  council  passed  an 
ordinance  repealing  the  original  ordinance,  and  regranting, 
by  ordinance,  the  right  to  defendant  for  its  railway  on  the 
streets  already  occupied  by  it.  The  city  now  sought  to 
enjoin  the  railway  from  continuing  to  lay  its  track  in 
Jefferson  street.     Tbo  court  say  (page  195): 

"Counsel  contend,  hovrever,  that  the  grant  was  invalid, 
for  the  ^reason  that  the  city  had  no  power  to  give  the 
defendants  an  exclusive  privilege  to  use  the  street.  But, 
if  these  premises  were  conceded,  it  would  follow  only  that 
the  city,  notwithstanding  the  grant  to  defendant,  might 
lawfully  confer  the  same  privileges  upon  others,  and  not 
that  the  grant  of  the  privilege  to  it  did  not  confer  upon  it 
the  right  to  use  the  street  for  the  purpose  intended." 

The  general  rule  applicable  to  statutes  and  ordinances  is 
not  disputed,  to  the  effect  that  if  a  part  thereof  is  void  the 
remainder  is  void  if  such  remainder  is  so  connected  with 
the  void  part  as  not  to  be  capable  of  separation  therefrom, 
and  of  standing  hy  itself  as  valid.  As  was  said  in  Santo 
V.  State,  2  Iowa,  165,  205: 

"An  act  void  in  part  is  not  necessarily  void  for  the 
whole.  If  sufficient  remains  to  effect  its  object,  without 
the  aid  of  the  invalid  portion,  the  latter  only  shall  be 
rejected,  and  the  former  shall  stand." 

In  the  same  case  Chief  Justice  Wright,  in  his  dissenting 
opinion,  says  (page  224)  with  reference  to  constitutional 
provisions  being  upheld  where  a  part  of  the  statute  ij 
declared  unconstitutional: 
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"But  Dot  SO  where  the  void  proTiaioaa  are  vital  to  the 
execution  of  such  as  are  unconstitutional." 

Coolej,  Const.  Lira.  (4th  ed.)  215,  quoted  approvingly 
in  Dradi/  v.   Railway   Co.,  57  Iowa,   393,  407,  states: 

"Where  a  part  of  a  statute  is  unconstitutional,  that  fact 
does  not  authorize  the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected  in  subject 
matter,  depending  on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  bo  connected  together  in 
meaning  that  it  cannot  be  presumed  the  Legislature  would 
have  passed  the  one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  be  even  contained  in 
the  same  section,  and  yet  be  perfectly  distinct  and  separ- 
able, so  that  the  first  may  stand,  though  the  last  fall." 

In  Poindexier  v.  Greenhow,  114  U.  S.  270,  304,  the 
court  announce  that; 

"It  is  undoubtedly  true  that  there  may  be  cases  where 
one  part  of  a  statute  may  be  enforced  as  conutitutiooal, 
and  another  declared  inoperative  and  void  because  uncon- 
stitutional; but  these  are  cases  where  the  parts  are  so 
distinctly  separable  that  each  can  stand  alone  and  where  the 
court  ia  able  to  see  and  declare  that  the  intention  of  the 
Legislature  was  that  the  part  pronounced  valid  should  be 
enforceable,  even  though  the  other  part  should  fall." 

In  Preiser  v.  Illinoia,  116  V.  S.  252,  263,  the  court 
aay: 

"For  it  ia  a  settled  rule 'that  statutes  that  are  conati- 
tntional  in  part  only  will  be  upheld  so  far  aa  they  are  not  in 
conflict  with  the  Constitution,  provided  the  allowed  and 
prohibited  parts  are  separable.'  " 

And  see  Unitt/  v.  Burrage,  103  U.  S.  457. 

If  that  section  of  Ordinance  No,  129  which  declares  the 
aalhority  therein  granted  is  "permanent  and  perpetual"  be 
held  void,  yet  the  remainder  of  the  ordinance  is  not 
thereby  rendered  invalid. 
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The  further  objection  ia  urged  bycouDsel  for  the  defend- 
ants that  the  ordinance  does  not  purport  to  grant  to 
Vaughn  and  his  assigns  the  use  of  the  streets  for  public 
purposes,  and  that  the  city  council  ia  without  power  to 
authorize  a  continuing  use  of  the  streets  for  private 
purposes.  There  can  be  no  difference  of  opinion  as  to  ihe 
latter  branch  of  the  objection,  under  the  holdings  of  the 
Supreme  Court  of  Iowa.  Heath  t.  Railway  Co.,  61  Iowa 
11,  18.  But  the  ordinance  in  question  does  not 
expressly  purport  to  grant  authority  to  use  the  streets 
of  the  city  for  mere  private  purposes.  While  the  cases 
are  not  uniform  in  their  holdings,  the  great  weight  of 
authority  seems  to  sustain  the  position  that  the  furnishing 
of  light  to  citizens  generally  is  a  sufficient  public  use  to 
sustain  the  grant  of  the  right  to  use  the  streets  for  opera- 
tion of  the  plant  furnishing  such  light.  It  is,  however, 
contended  by  defendants  that  we  are  restricted  to  the 
ordinance  itself,  in  determining  whether  the  grant  therein 
is  for  public  or  private  use,  and  that  since  thebill  discloses 
that  at  the  passage  of  the  ordinance  the  city  was  lighted 
under  contract  then  in  force  with  another  electric  light 
company,  bo  that  thereby  such  public  use  under  ordinance 
ia  negatived,  the  silence  of  the  ordinance  as  to  public 
lighting,  under  the  strict  construction  applicable  thereto, 
compels  the  holding  that  the  grant  therein  ia  for  private 
use,  and  the  grant  therefore  invalid.  I  must  decline  to 
accept  this  reasoning.  Prima  facie,  a  court  must  accept 
a  statute  or  ordinance  as  properly  enacted  and  authorized. 
If  the  ordinance  is  capable  of  two  constructiona,  one  of 
which  upholds  while  the  other  overthrows  its  validity,  the 
court  must  accept  that  which  upholds.  At  least  that  much 
is  due  from  the  judicial  to  the  legislative  branch,  be  the 
latter  the  State  or  city  legislative  body.  So  here.  If  the 
ordinance  itself  does  not  disclose  whether  the  use  of  the 
streets  is  for  public  or  private  purposes,  and  if  the  ase 
therein  granted  may  be  for  either  of  these  purposes,  the 
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ordinuDce  beiog  valid  in  the  one  case  and  invalid  in  the 
other,  the  court  may  not  assume  that  the  council  did  'what 
it  had  nu  authority  to  do,  and  enacted  a  void  ordiaance. 
The  court  ■will  assume  the  contrary.  In  so  doing,  and 
awaiting  evidence  as  to  the  fact  of  such  use,  the  court  la 
not  violating  any  rule  of  evidence  which  forbids  the  receipt 
of  oral  testimony  to  alter  or  modify  a  written  contract. 
The  bill  avers  that  the  electric  light  company  is  supply- 
ing  the  citizens  with  lighting,  and  that  within  a  year  from 
tlie  passage  of  said  ordinance,  and  continuously  since  it 
has  been  thus  engaged.  The  poles  and  wires  of  the 
electric  light  company  may  be  for  public  use,  even  though 
not  transmitting  electricity  for  lighting  of  the  streets  and 
public  places  of  the  city,  but  merely  for  lighting  houses 
and  stores  of  the  citizens.  In  City  of  St.  Louis  v.  W. 
V.  r«^  Co^  149  U.  S.  465,  471,  the  Supreme  Court  cite 
approvingly  the  decisions  holding  that  the  use  of  the 
streets  for  telephone  poles  is  not  a  private  use,  and  declare 
that  "telegraph  poles  stand  on  the  same  footing."  Not 
deciding  this  point,  however,  as  to  the  use  of  the  streets  by 
the  electric  light  company  under  said  ordinance,  I  leave 
tills  question  for  consideration  in  the  further  progress  of 
this  case. 

Counsel  for  defendant  contend  that  Ordinance  No.  129  is 
repealed  by  the  subsequent  Ordinance  No.  211.  If  the 
former  ordinance  gran  ted  permission  only — a  mere  license — 
to  use  the  streets,  the  right  of  the  city  to  repeal  the  ordin- 
ance must  be  sustained,  under  the  holdings  of  the 
Supreme  Court  of  Iowa.  City  of  Burlington  v.  Burlington 
St.  Ry.  Co.,  49  Iowa,  144;  Emerson  v.  Babcoek,  66  Iowa, 
K8;  Town  of  Spencer  v.  Andrew,  82  Iowa,14.  Whether 
such  right,  when  it  exists,  can  be  exercised  in  the  man* 
Der  attempted  by  Ordinance  No.  211,  it  is  not  neces- 
sary now  to  determine.  This  last-Darned  ordinance 
announces  no  reasons  for  such  repeal,  and  no  good 
reasons      are      shown     why      such       repeal,      effecting 
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such  serious  injury  to,  and  Rubstantially  destrojiDg,  plaio- 
tiff's  security,  ^is  necessary  or  proper.  The  controlliD<^ 
motives  which  caused  its  eaactmeat  are  only  left  to  be 
inferred  from  the  allegations  of  the  bill.  We  may  not 
deny  to  the  city  whatever  supervision  and  control  belong 
to  it  in  the  complete  and  legitimate  exercise  of  its  police 
powers.  It  is  not  necessary  at  this  time  to  attempt  to 
define  the  extentof  such  supervision  and  control.  But  the 
words  of  the  Supreme  Court  of  Iowa  in  City  of  Burlingto.i. 
V.  Burlington  St.  Ry.  Co.,  eupTo,  are  pertinent  to  the  case, 
as  thus  far  presented:  "This  police  authority  is  not  u 
despotic  power  that  may  be  exercised  without  a  sufficient 
public  purpose."  Having  arrived  at  the  conclusion  that 
the  city  had  the  power  to  grant  the  authority  conferred  in 
Ordinance  Ko.  129  to  use  its  streets,  this  necessitates  thn 
holding  that  such  ordinance  granted  more  than  a  mere 
license  for  said  use. 

It  will  be  noticed  that  the  city  inserted  in  Ordinance  No. 
129  DO  reservation  or  right  to  change  or  repeal  that  ordin- 
ance. And  counsel  cite  us  to  no  constitutional  or  statutory 
provision  authorizing  the  city  council  thus  materially  to 
change  or  repeal  such  ordinance,  where  the  ordinance  ha.! 
not  reserved  to  the  city  such  right,  while  the  cases  in  Iowa 
and  elsewhere  are  numerous  which  declare  the  rule  to  bo 
adverse  to  the  power  of  the  city  to  thus  materially  chango 
or  modify  in  the  absence  of  any  such  reserved  right. 

That  the  deneral  Assembly  of  Iowa  have  the  right  to 
amend,  abridge  or  repeal  the  franchise  granted  in  Ordin- 
ance No.  129,  under  the  sweeping  provisions  of  section 
1090,  Code  Iowa,  is  conceded  by  counsel  for  the  plaintiff. 
But  that  body  has  not  exercised  that  right,  nor  attempted, 
if  such  were  possible,  the  delegation  of  that  right  to  thc> 
defendant  city.  Whether  even  the  legislative  branch  of 
the  State  could  so  abridge  or  repeal  such  franchise  as 
aariously  to  impair  or  destroy  the  security  held  bypIaintiiT 
need  not  now  be  considered.     Having  arrived  at  the  cod- 
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elusion  that  said  Ordinance  No.  129  conferred  a  valid 
franchise,  I  find  it  unnecessary  to  determine  whether  what 
is  claimed  to  be  subsequent  ratification  by  the  city  could 
have  any  effect  in  -validating  such  ordinance,  if  originally 
invalid. 

The  importance  of  the  questions  submitted  has  seemed 
to  justify  this  lengthy  consideration  given  them.  The 
conclusions  reached  readily  affect  numerous  franchises  in 
Iowa  whose  investments  reach  into  millions  of  dollars.  I 
greatly  regret  that  the  necessity  for  speedy  determination 
of  the  pending  application,  and  the  press  of  other  official 
duties,  have  prevented  a  clearer  and  more  satisfactory  pre- 
sentation of  the  reasons  impelling  me  to  the  conclusions 
reached.  Counsel  upon  either  side  have  favored  the  court, 
in  oral  argument  and  briefs,  with  a  full  and  able  presenta- 
tion of  reasoning  and  authority.  All  the  cases  cited  have 
been  examined.  The  present  bearing  is  simply  to  deter- 
mine whether  there  exists  such  necessity  as  to  induce  and 
justify  the  restraining  powers  of  this  court  pending  the 
hearing  of  the  case.  On  the  one  band,  no  substantial 
injury  can  be  done  to  the  defendant  city  or  its  citizens  if 
attempted  enforcement  of  the  repealing  ordinance  be  stayed 
during  such  bearing,  while,  on  the  other  baud,  if  the 
repealing  ordinance  be  enforced,  and  the  poles  and  wires 
of  the  defendant  electric  company  be  removed  from  its 
streets  by  the  city,  as  by  said  ordinance  directed,  not  only 
will  the  business  of  such  company  be  most  seriously  inter- 
rupted pending  such  hearing,  and  plaintiff's  security 
disastrously  affected,  but  if  the  final  decree  be  for  plaintiff 
herein,  such  decree  would  find  such  irreparable  injury  to 
have  occurred  to  the  electric  plant  as  that,  in  effect,  the 
decree  would  become  inoperative.  Under  the  circum- 
stances, had  my  mind  arrived  with  less  positivenees — even 
with  some  hesitation — at  the  general  conclusion  reached, 
the  circamstances  might  have  induced  me  to  grant  the 
temporary  injunction.     Let  a  temporary  writ  of  injunction 


by  Google 


AMERICAN  ELECTRICAL  CASES.       [vol.  6 


Villago  of  Hempstead  t.  Electrio  Ught  Go. 


issue  as  prayed  in  petition,  upoD  plaintiff  61ing  due  bond, 
in  the  penal  aum  of  $2,000,  with  sureties  to  the  approval 
of  the  clerk  of  this  court.  To  all  of  which  the  defendants 
severally  except. 

NOTB.— See  note  to  Orand  Av.  B]/.  Co.  v.  FwpU'M  E]/.  Co.,  pott. 


The  Villaqb  of  Hbmpstbad,  Respondent,  v.  Ball  Elec- 
trio Light  Company,  Appellant, 

N.  Y.  Supreme  Court,  Appellate  Division,  Second  Dept,  Oofo&er,  ISSe, 
(9  App,  Div,  48.) 


A  Dorporation  which  has  availed  IteeU  of  nmnlofpal  pecmisaion  to  place 
and  operate  an  electrio  light  plant  in  a  htghwaj,  upon  its  express  agree- 
ment to  furnish  light  to  the  municipaJitj,  cannot  lawfullj  insist  on 
maintaining  its  structures  after  it  has  refused  to  perform  its  contract. 
Under  suoh  tslrcomstances  the  disused  flzturea  are  unlawful  obstrootions 
which  it  is  the  duty  of  the  corporation  to  remove. 

Under  the  Highway  Law  and  the  Village  Law,  an  action  to  compel  the 
removal  of  suoh  unlawful  obstruotiona  may  be  maintained  by  the  trus- 
tee of  an  incorporated  village. 

Appeal  from  judgment  of  Supreme  Court,  Queens 
county,  requiring  the  removal  of  all  the  defendant's  poles, 
wires  and  electric  lamps  from  the  streets  of  the  village  of 
Hemptitead. 

Van  Vechten  A  Delavan,  for  appellant, 

Weller  &  Davidson,  for  respondent. 

WiLLARD  Bartlett,  J. :  The  purpose  of  this  action  was 
to  procure  the  removal  from  the  streets  of  the  village  of 
Hempstead  of  certaio  poles,  wires  and  lamps  placed  therein 
by  the  defendant,  in  order  to  furnish  electric  light  to  tho 
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Tillage.    By  the  terms  of  a  contract  made  in  August,  1892, 
between    the    parties    to    tbia    action,  tbe    Ball  Electric 
Light  Company  undertook  to  erect  in  tbe  village  an  elec- 
tric light  plant  and  furnish  certain  arc  and  incandescent 
lights  without  unnecussarj  interruption  for  five  years  from 
October  16,  1892,   for  which  it  was  to  receive  a  stipulated 
Qompensation.     The  village  was  lighted,  under  this  agree- 
ment,  up  to  the  end  of  July,   1894,   when  the  defendant 
ceased  furnishing  lights,  oo  the  ground  that  the  paper 
already  mentioned,  purporting  to  be  a  contract,  was  absolu- 
tely null  and  void.     Since  that  time,  the  poles,  wires  and 
lamps  of  the  defendant  in  the  village  streets  have  been 
vbolly  disused  for  illuminating  purposes,  and  tbe  defend- 
ant, although  duly  requested  bo  to  do,  has  neglected  to 
remove  them.     The  present  action  was  instituted  by  the 
trustees  of    the    village,  in  its    name,    to  compel  their 
removal  on  the  ground  that  they  constitute   an  unlawful 
obstruction  in  the  highway,  amounting  to  a  public  nuisance. 
The  plaintiff  prevailed  upon  the  trial  at  Special  Term.    The 
defendant,    in  asking  this  court  to  reverse  the  judgment, 
relies  upon  two  main  grounds:    First.  That  the  acts  com- 
plained of  do  not  constitute  a  Duisance,  and,  second,  that 
SD  action  to  abate   a  nuisance  cannot  be  maintained  by 
this  plaintiff,  but  if  maintainable  in  equity  at  all,  must  be 
in  a  suit  instituted  upon  the   relation    of  the   attorney- 
geoeral  or  in  the  name  of  the  People  of  tbe  State. 

The  cases  cited  in  behalf  of  tbe  appellant  in  support  of 
tbe  proposition  that  tbe  acts  complained  of  do  not  con- 
Btituta  a  nuisance,  so  far  as  they  relate  to  telegraph  poles 
or  poles  for  electric  lighting,  apply  only  to  such  structures 
when  placed  in  the  public  streets  or  highways  by  legisla- 
tive authority,  and  when  used  for  the  purposes  for  which 
they  vere  intended.  They  afford  no  sauction  whatever 
to  the  idea  that  a  corporation  which  has  availed  itself  of 
tbe  permission  of  the  municipal  authorities  to  occupy  a 
portion  of  the  highway  with  an  electric  lighting  plant, 
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upon  its  express  undertaking  to  furnish  the  municipality 
with  light,  can  lawfully  insiat  upon  maintaining  the 
structures  which  it  baa  thus  erected  after  it  has  absolutely 
refused  to  fulfil  its  contract  and  supply  the  light.  We 
entertain  no  doubt  whatever  that  under  such  circumstances 
the  disused  poles,  wires  and  lamps  constitute  unlawful 
obstructions  which  it  is  the  duty  of  the  corporation  to 
remove. 

As  to  the  second  point,  the  respondent  recognizes  the 
authority  of  Bozell  y.  Andrew8  (103  N.  Y.  161),  and  con- 
cedes that  such  an  action  as  this  could  not  bare  been 
maintained  by  the  village  trustees,  in  the  name  of  the 
Tillage,  prior  to  the  enactment  of  the  Highway  Law 
(Chap.  568,  Laws  of  1890).  Section  15  of  the  Highway 
Law  provides  as  follows: 

CommlasionerB  of  highwaTS  maj  bring  an  action  In  tbe  name  of  the 
town  againat  ahj  person  or  oorpomtion  to  sustain  the  rights  of  the  publio 
in  and  to  an;  highway  in  the  town,  and  to  enforce  the  performance  of  an; 
duty  enjoined  upon  nay  person  or  corporation  In  relation  thereto,  and  to 
reooTer  any  damages  sustained  or  suffered,  or  expenses  inourred,  bf  suoh 
town  In  consequence  of  any  act  or  omia^ion  of  any  such  person  or  coTpora- 
tion  in  Tiolatlon  of  an;  law  or  contmot  in  relation  to  such  highway. 

The  Village  Law  (Chap.  291,  Laws  of  1870,  title  7,  sec. 
1,  as  amended  by  Chap.  870,  Laws  of  1871)  declares  that 

A  vOlage  incorporated  under  this  act  shall  constitute  a  separate  high- 
way district  within  its  corporate  limits  exempt  from  the  superintendence 
of  any  one  except  the  board  of  trusteee,  who  shall  be  commisaionKV  of 
highways  in  and  for  such  village,  and  shall  have  all  the  powers  of  commis- 
sioners of  highwayi  of  towns  in  this  State,  subject  to  this  act. 

We  think  these  two  enactments,  taken  together,  author- 
ize  the  maintenance  of  an  action  by  the  trustees  of  an 
incorporated  village  to  compel  the  removal  of  an  unlawful 
obstruction  on  the  highway  which  constitutes  a  nuisance. 
The  grant  of  power  to  commissioners  of  highways,  in 
section  15  of  the  Highway  Law,  is  very  broad,  and,  under 
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the  provisions  which  we  have  quoted  from  the  Village 
Law,  the  board  of  trustees  are  expressly  declared  to  be 
commissionerB  of  highways  for  the  Tillage,  with  all  the 
powers  of  commissioners  of  highways  of  towns.  The 
pbraae  "subject  to  this  act,"  in  the  Village  Law,  does  not 
seem  to  be  a  limitation  which  has  any  bearing  upon  thie 
question. 

As  to  the  suggestion  that  the  proper  remedy  is  either  by 
indictment  or  by  an  action  instituted  on  the  relation  of  the 
attorney-general  in  the  name  of  the  People,  it  is  suffi- 
cient to  quote  what  was  said  by  Mabvin,  J.,  in  the  case  of 
Griffiih  T.  MeCuUum  (46  Barb.  661-669),  referred  to  with 
ApproTsl  by  the  Court  of  Appeals  in  Lawton  v,  Steele  (119 
N.  Y.  226-238):  "That  which  is  exclusively  a  common  or 
public  nuisance  cannot  lawfully  be  abated  by  the  private 
act  of  individuals.  The  remedy  is  an  indictment,  a  crim- 
inal prosecution ;  unless  toTne  other  remedy  has  been  provided 
by  statute  as  in  the  ease  in  some  of  out  city  and  village  acti  of 
iKorporation."  Here  some  other  remedy  has  been  provided 
tar  by  statute,  as  appears  from  the  provisions  of  the  High- 
way Law  and  the  Village  Law,  to  which  reference  has 
been  made.     (See  6  App.  Div,  610.) 

We  may  add  that  the  right  of  the  trustees  of  a  village 
to  maintain  ao  equitable  action,  to  restrain  unlawful  inter- 
ference with  a  village  highway,  has  already  been  upheld 
hj  this  court  in  the  case  of  The  Town  of  North  Hempstead  v. 
Gapagher,  in  which  the  judgment  was  affirmed  without  an 
o^nion  at  the  June  term.     (See  6  App.  Div.  610.) 

The  judgment  of  the  Special  Term  should  be  affirmed, 
with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 

not«  to  Grand  Av.  ^.  Co.  V.  Peoples  I^.  Co., pott. 
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Btatb  (Cape  Mat,  Dblawabb  Bay  &  Sbwbll's  Point  R. 
Co.,  Proa.)  V.  City  of  Cape  May  et  al. 

Neu)  Jeney  Supreme  Court,  N&vemtier  S,  1SS6. 

ELEtJTBIC  STBEET  SAILVAT— MnNICIPAL  OONTBOIm 

(Head-note  by  the  court): 

It  is  within  the  authoritj  of  a  t^ty,  under  its  poltoe  power,  to  regulate  the 
use  of  the  public  etreets,  to  enact  an  ordinance  limiting  the  rate  of  speed 
at  which  eleotrio  troUer  can  of  a  street  railway  for  the  carriage  of  pas- 
sengers may  be  operated  in  such  stTeet«. 

The  ordinance  will  not  be  satisfied  nnlesa  it  be  an  unreasonable  interfer- 
enoe  with  the  franchise  or  privilege  conferred  upon  the  street  railway. 

CsBTiORARi  to  review  an  ordiuance. 

E.  A.  Armstrong,  for  prosecutor. 

D.  J,  Pancoaat,  for  defeDdants. 

LippiMcoTT,  J.:  At  a  meeting  of  tbe  city  council  of  the 
city  of  Cape  May,  held  on  July  9,  1895,  the  following 
ordinance  waa  adopted,  to  wit: 

An  ordinance  regulating  the  speed  of  passenger  cars,  opeiated  bj  trolley 
at  electric  power,  in  the  streets  of  the  oity  of  Cape  May. 

Seotlon  1.  Be  it  ordained  and  enacted  by  tbe  inhabitants  of  the  city  of 
CapeMa;,  in  council  assernbled,  audit  Is  hereby  enacted  by  the  authority 
of  the  same,  that  hereafter  all  pasaeuger  oaia  operated  "by  trolley  or  eleo- 
trio power  within  the  limits  of  the  city  of  Cape  Hay  shall  not  run  at  a 
speed-greater  than  six  miles  per  hour  within  said  city  limits. 

Sec.  3.  And  it  is  further  ordained  and  enacted  by  the  authority  afore- 
said, that  every  person  or  corporation  offeudiug  against  the  proTisious  of 
aid  ordinauoe  shall  be  subjeoC  to  and  be  liable  to  pay  a  penalty  of  thirty 
doUara  for  each  and  every  violation  of  the  same. 

Sec  8.  And  be  it  farther  ordained  and  enacted  that  this  ordinance  shall 
take  effect  Immediately. 

The  writ  of  ceTtiorari  in  this  case  is  sued  out  to  reTiew 
the  legality  of  this  ordinance.  For  the  statutes  under 
which    the  prosecutor  was  organized   as    a  corporation. 
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reference  may  be  made  to  the  case  of  Cape  May,  D.  B.  & 
S.  P.  R.  Go.  V.  GUy  of  Cape  May  (N.  J.  Sup.),  34  Atl.  397. 
It  ia  operatiDg  io  the  streets  of  the  city  of  Cape  Maj  aa  an 
electric  street  railway.  This  ordinance,  so  far  as  the 
procedure  of  the  city  council  of  the  city  of  Cape  May  is 
coDcerned,  was  passed  in  the  manner  prescribed  by  the 
charter  of  the  city.  The  only  reason  of  certiorari  worthy 
of  serious  consideration  is  that  the  city  council  ia  without 
legal  power  to  pass  an  ordinance  of  this  character,  affect- 
ing the  prosecutor,  which  is  a  trolley  or  electric  street 

railway  constructed  and  operated  to  the  streets  of  that  city; 

or,  ia  other  words,  it  is  not  within  the  power  of  the  city 

to  regulate,  by  ordinance,  the  speed  at  which  cars  may  be 

run  through  the  streets  of  that  city. 
The  charter  of  the  city  of  Cape  May  (Pub.  Laws  1875, 

p.  206,  sees.   19,  20)  authorizes  the  city  council  to  pass 
ordinances 


To  T^nlate  the  atreetfl  and  preecrfbe  the  manner  In  which  oorporatlons 
ind  peiwns  (hall  exercise  an;  privilege  granted  to  thein  in  the  use  of  the 
■una;  toprerent  inimodeiato  driving  or  riding  in  the  streets;  aod  to 
Kgolate  the  numiiig  of  locomotive  engines  and  railroad  cars  therein ;  also 
Io  provide  b7  ordinance  for  the  pcoteotion  of  persons  and  property. 

Section  44  of  an  act  for  the  iocorporation  of  street  rail- 
way companies,  and  to  regulate  the  same,  approved  April 
6,  1886  (Gen.  St.  p.  3219)  provides  that  the  board  of 
aldermeo,  common  council  or  township  committee,  may, 
from  time  to  time,  establish  such  reasonable  regulations 
BS  to  the  rate  of  speed  and  mode  of  the  use  of  the  track  aa 
tba  iotereat  and  convenience  of  the  public  may  require, 
and  enforce  the  same  by  lawful  penalties.  I  think  that, 
under  the  statutes,  there  can  be  no  question  of  the  power 
of  the  city  council  to  pass  the  ordinance  in  questioa.  It 
b  the  exercise  of  a  police  power,  if  without  express 
authority  of  the  charter  of  the  city,  yet  it  can  be  implied 
from  the  power  in  the  public  interest  to  regulate  the  use  of 
the  streets  of  the  city.     In  the  case  of  Consolidated  Tract. 
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Co.  T.  City  of  Elizabeth  (N.  J.  Sup.),  34  Atl.  146,  Mr. 
Justice  Dbpub  declares  the  general  principle  to  be  that 
"the  power  of  a  muDicipality  by  ordinance  to  make 
reasonable  regulations  controlling  the  operation  of  street 
railway  companies  within  the  city  ia  undoubted.  The 
franchise  granted  to  these  companies  to  use  the  streets  of 
the  city  for  railroad  purposes  affords  no  immunity  from 
any  police  control  to  which  a  citizen  would  be  subjected. 
In  this  case  the  limitation  of  the  exercise  of  this  police 
power  is  discussed.  See,  also,  Trenton  Horse  Ry.  Co.  v. 
Inhabitants  of  City  of  Trenton,  53  N.  J.  Law,  132;  North 
Hudson  Co.  E.  Co.  v.  Mayor,  etc.,  of  City  of  Hoboken,  41  N. 
J.  Law,  71;  Booth  St.  Ey.  Law,  sees.  223,  239;  Hahey  v. 
City  of  Newark,  54  N.  J.  Law,  102.  The  ordinance  in  ques- 
tion does  not  unreasonably  interfere  with  the  franchises 
conferred  on  street  railway  companies  by  the  Legislature. 
Allen  V.  Jersey  City,  53  N.  J.  Law,  522;  Dry  Dock,  E.  B.  & 
B.  R.  Co.  T.  Mayor,  etc.,  of  City  of  New  York,  47  Hun,  221. 
It  being  within  the  power  of  the  city  council  to  regulate 
their  speed  in  the  street,  it  must  be  found,  in  order  that 
the  ordinance  be  set  aside,  that  it  was  unreasonable,  or 
that  it  unreasonably  interfered  with  the  franchise  of  the 
company  and  the  privileges  granted  it  by  the  city.  Rail- 
way Co.  V.  SUen,  42  Ark.  321;  Booth  St.  Ey.  Law,  sec. 
229.  The  rate  of  speed  fixed  by  this  ordinance  would 
appear  to  be  reasonable  and  ordinarily  considered  as  one 
Dflcesaary  for  the  fair  protection  of  public  travel  in  the 
public  streets.  There  appears  to  be  no  evidence  in  the 
case  to  show  that  it  is  not  so  considered.  The  conclusion 
is  that  the  ordinance  is  within  the  exercise  of  the  police 
power  of  the  city.  This  ordinance  is  legislative  in  its 
character,  and  reasonable  in  its  purpose  and  effect.  The 
proceedings  of  tne  city  council  in  its  adoption  and  the 
ordinance  adopted  must  he  affirmed,  with  costs. 

Note.— See  not«  to  Grand  Av.  By.  Co.  v.  Jtople'a  Rj/.  Co.,poit. 
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Gapi  Mat,  Delaware  Bay  &  Sbwbll's  Point  TL.  Co.  v. 
City  of  Cape  May  bt  al. 

Neu  Jeney  Suprtme  Court,  November  S,  1S9S, 

UomCtFAI,  CONTROL  Or  BLUTTBIO  OAItS. 

^aad-note  hj  th«  court) : 
A  city  hftTing  authority  under  Its  charter  to  regulate  the  uae  of  the  public 
■trcfltB  and  highways,  can  enact  an  ordinance  to  compel  passenger  oars 
operated  by  trolley  or  electric  power  to  oome  to  a  full  stop  before  oroGO- 
ing  intersecting  streets ;  and  such  an  ordinance,  if  enacted  in  the  man- 
ner prescribed  by  tbe  charter  of  the  city,  is  legislative  in  its  character, 
and  will  not  be  set  aside  as  unreasonable  in  its  purpose  or  effect. 

Cbbtiorari  to  test  thit  validity  of  an  ordinance. 

E.  A.  Armstrong,  for  prosecutor. 

£.  /.  I^neoast,  for  defendaats. 

LiPPiNCOTT,  J. :  This  writ  was  sued  out  to  test  the 
T&lidity  of  an  ordinance  of  the  city  of  Gape  May,  entitled 
"An  ordinance  regulating  the  operation  of  passenger 
cars,  operated  by  trolley  or  electric  power  at  streets  and 
other  crossings  in  the  city  of  Cape  May."  This  ordin- 
aoce  was  adopted  July  tl,  1S95.  It  provides  in  its  lirst 
section  as  follows: 

Be  it  ordained  and  enacted  by  the  Inhabitants  of  the  city  of  Cape  Uay, 
ia  oi^  ooancil  assembled,  and  it  is  hereby  enacted  by  the  authority  of  the 
■me:  That  all  passenger  cars  operated  by  trolley  or  eleotrio  power  shall 
ooDie.to  a  full  stop  at  each  and  every  street  before  crossing  the  same,  and 
■bo  St  each  and  every  opening  for  foot  pasaengers  through  the  board  walk 
o  Beach  avenne  opposite  to  any  street  running  down  to  Beach  avenue, 
Won  pMsing  the  same,  also  before  crossing  the  Beach  walk  and  Beaob 
drire  at  any  place. 

The  second  section  provides  a  penalty  for  violations  of 
the  ordioaoce,  and  tbe  third  section  ordains  that  it  shall 
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take  effect  iminudiaiely.  The  charter  of  the  city  of  Cape 
May  authorizes  the.  city  council  to  pass  ordiDances  to 
regulate  the  streets  of  the  city  and  to  provide  for  the 
manner  in  which  corporatiouB  and  persons  shall  exercise 
any  privilege  granted  to  them  in  the  use  of  the  same,  to 
prevent  immoderate  driving  or  riding  in  the  streets,  and 
to  regulate  the  running  of  locomotive  engines  and  railroad 
cars  therein,  and  also  such  ordinances  as  they  may  deem 
necessary  and  proper  for  the  good  government,  order  and 
the  protection  of  property  and  psraons.  P.  L.  1875,  p. 
206,  sees.  19,  20.  The  council  of  the  city  of  Cape  May 
has  heretofore,  by  ordinance,  granted  this  company  the 
use  of  the  streets  for  its  electric  cars  {Cape  May,  D.  B.  & 
S.  P.  R.  Co.  V.  City  of  Cape  May  [N.  J.  Sup.],  84  Atl. 
Bep,  397),  and  it  was,  at  the  time  of  the  adoption  of  the 
ordinance  under  review,  in  full  operation  as  an  electric 
street  railway.  It  is  conceded  that  the  crosNngs  upon 
which  this  ordinance  is  intended  to  have  efifect  are  the 
crossings  of  public  streets  and  public  places  devoted  to  all 
the  uses  of  public  travel  in  the  city.  An  examination  of 
the  returns  to  the  writ  clearly  reveals  that  the  ordinance 
was  passed  by  the  city  council  according  to  the  manner  and 
procedure  prescribed  by  the  provisions  of  the  city  charter; 
aud,  while  there  are  several  reasons  directed  against  the 
validity  of  the  ordinance  on  this  ground,  they  merit  no 
consideration. 

The  other  reasons  for  reversal  are  that  the  ordinance  is 
not  legislative  in  ite  character,  and  passed  without  notice 
to  the  prosecutor,  and  that  it  is  not  within  the  powers 
delegated  to  the  city  council,  and  also  is  unreasonable.  It 
will  be  noticed  that  the  city  council  is  clothed  with  power 
to  regulate  the  streets  by  ordinance,  and  also  to  provide, 
by  ordinance,  the  manner  in  which  corporations  or  per- 
sons  shall  exercise  any  privilege  granted  them  in  the  use 
of  the  same,  to  prevent  immoderate  riding  or  driving 
therein,  to  regulate  the  running  of  locomotives  and  rail- 
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ro&d  cars  therein,  and  by  ordiDaDce,  bo  far  as  may  be  Deces- 

sarj,  provide    for    the  good  goyerDment,    order  and  the 

protection  of  property  and  persons.      P.  L.  1875,  p.  206, 

sees.  19,  20.     The  power,  therefore,  is  undoubted  to  make 

reasonable  regulations  to  reasonably  control  the  operation 

of  electric  street  railway  cars,  within  the  city,  in  many 

respects.     Trenton  Horse  R.    Co.  v.  Inhabitants  of  City  of 

Trenton,   53  N.  J.  Law,    132.      The  power  to  reasonably 

regulate  the  operation  of  these  street  railways  is  implied 

from  the  authority  conferred  upon  the  city  council  by  the 

city  charter.     The  franchise  or  privilege  is  granted  by  the 

moBicipality,  and  a  reasonable  regulation  of  the  enjoyment 

of  the  franchise  ia  not  a  denial  of  the  right;  for  corpora- 

tioDB,  which  are  to  be  regarded  as  inhabitants  of  a  city, 

are  subject  to  its  ordinances  to  the  same  extent  as  natural 

persons.     The  power  is  a  police  power,  and  one  which  ia 

constantly    exercised  in  prescribing    regulations  for    the 

good  of  the  community,    and    such  regulations  can    be 

enacted  by  the  legislative  body  of  the  municipality  with- 

O'jt  notice  to  the  parties  who  may  claim  to  be  interested, 

providing  the  regulations  are  made  according  to,  and  in 

tlie  manner  prescribed  by,  the  charter  of  such  municipality. 

The  exercise  of  this  power  is  legislative  in  its  character. 

Id.;  Cotmlidated    Tract.    Co.    v.    City   of  Elizabeth  (N.   J. 

Snp.),  34  Atl.  Rep.   146;  Franhford  &  P.  Pass.  Ry.  Co.  v. 

Gift/  of  Philadelphia,  58  Pa.  St.  119;  North  Hudson  Ry.  Co. 

T.ifayur,  etc.,  of  City  of  Hoboken,  41  N.  J.  Law,  71;  Booth 

6t'  Ry.  Law,  sec.  222.     Ordinances  passed  by  virtue  of 

nn  implied  power  conferred  upon  municipal  corporations 

must  be  reasonably  consonant  with  the  general  powers 

and  purposes  of  the  corporation,  and  not  inconsistent  with    - 

ihelaws  or  policy  of  the  State.     1  Dill.   Mun.  Corp,  (4th 

«<!.)  cec.    319.     There    is    much  discretion    left    to  the 

nuDicipal  corporations  in  the  exercise  of  their  general  and 

implied  powers,  and  the  exercise  of  this  authority  will  not 

be  judicially  interfered  with  unless  its  exercise  has  been 
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manifestly  unreasonnble  and  oppressiTe,  and  is  an  invasion 
of  private  rights.  No  private  right  ia  invaded  by  the 
ordinance  in  question,  and  the  preaumptioa  is  in  favor  of 
its  validity.  The  unreasonableness  of  the  ordinance  ia  not 
apparent  on  its  face,  and  tbe  burden  of  proof  is  on  the 
prosecutor  to  show  wherein  it  is  arbitrary,  unjust  or 
oppressive.  Booth  St.  Ky.  Law,  sec.  224,  and  cases  cited 
in  notes.  EegulatioDs  may  be  made  requiring  street  rail- 
way cars  to  stop  at  designated  places  in  order  to  accommo- 
date passengers  and  prevent  unnecessary  obstructions  to 
public  travel,  as  well  as  to  avoid  danger  of  accidents  to 
others  in  tbe  ordinary  use  of  the  streets  and  other  public 
places.  Railroad  Co,  v.  Calderwood  (Ala.),  7  South.  Rep. 
360.  Street  railways  are  a  great  public  convenience,  and 
they  are  to  be  properly  protected  in  tbe  exercise  of  their 
franchise;  but  they  aro  not  entitled  to  a  monopoly  of  tbe 
street,  nor  even  to  the  exclusive  use  of  that  part  covered 
by  their  tracks.  They  must  exercise  their  rights  in 
harmony  with  the  rights  of  tbe  traveling  public.  Tbe 
ordinance  in  question  is  presumed  be  be  a  valid  ordinance. 
It  does  not  appear  on  its  face  to  be  unreasonable  or 
oppressive  under  tbe  circumstances  of  the  case.  Neither 
does  it  otherwise  appear  in  purpose  or  effect  to  be  on- 
reasonable.  Electric  street  railways  can  be  propelled  at  a 
very  rapid  rate  of  speed  along  the  streets  and  over  the 
crossings  and  intersections  thereof,  and  other  public  places, 
with  great  danger  to  those  using  such  crossinga.  In  view 
of  these  dangers,  incident  to  the  operation  of  this  class  of 
street  railways,  it  is  incumbent  upon  the  companies  own- 
ing and  operating  them  to  exercise  a  degree  of  care  and 
caution  to  avoid  accidents  commensurate  with  the  risks 
involved.  This  degree  of  care  ia  a  reasonable  one  in  view 
of  tbe  probabilities  of  danger,  and  the  exercise  of  this  care 
for  the  protection  of  the  general  traveling  public  can  be 
enforced  by  ordinance.  A  regulation  that  the  cars  shall 
stop  at  every  street  before  crossing  is  a  reasonable  one. 
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which  does  not  icterfure  with  the  franchise  of  the  prosecu- 
tor, aod  would  appear  to  be  necessary  to  protect  the  public 
from  the  dangers  incident  to  the  crossing.  The  proceedings 
of  the  city  council  and  the  ordinance  must  be  affirmed, 
vith  costs. 

Note.— See  not«  to  Grand  Av.  Bt/.  Co.  v.  Peoplifa  Rg.  Co.,poat. 


State  (Cape   Mat,  Delaware    Bay   &  SawRr.L'a    Point 
Kailboad  Compast,  Pros.)T.  City  op  Cape  May  kt  al. 

New  Jersey  Supreme  Court,  November  S,  IS06. 

Elecc&ic  strret  bailway— Hitnicipai:<  control. 

(Head-note  by  the  court) : 
A  city  ooaacU,  under  the  charter  of  the  olty,  which  confers  power  upon 
(beooimoil  tomakeordinanoes  to  reflate  the  public  atreeta,  to  pre- 
Teot  immoderate  driving  or  riding,  to  provide  the  manner  in  which 
oorporationB  or  persons  shall  exercise  any  privilege  granted  to  them  in 
the  nse  of  the  streets,  to  regulate  the  running  of  locomotive  engines  and 
raOnudcaratherein.and  to  protect  persoQsand  property,  is  authorized  to 
enact  an  ordinance  that  all  passenger  cars  operated  by  trollejr  or 
decttic  power  In  the  streets  of  the  city  shall  have  proper  and  suitable 
tenden  on  the  front  of  such  cars  to  prevent  accident,  and  that  it  shall 

In  nniawfnl  to  operate  auoh  can  in  the  streets  of  the  city  without  such 

fenders. 
Cm  <rf  this  series  cited  in  opinion,  appearing  In  bold  faced  type:  State, 

SamUji,  Pro*,  v.  Jersey  City,  vol.  5,  p.  140;  ClementB  v.  LouUanaElee. 

UCd.,toL  4,  p.  881;  Stateao  reT.  Wiaeoruin  TOeph,  Co,  t.  JanegviUe 

St.  Bt-  Co.,  vol.  4,  p.  aaa. 

Cbrtioraki  to  review  an  ordinance. 

£•  A.  Armstrong,  for  proaecutor. 

^>  </.  PaiKoast,  for  defendants. 

LiPPiscoTT,  J. :  On  the  9th  day  of  July,  1896,  the  "city 
VOL.  VI — 4. 
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council  of  the  city  of  Cape    May  paaaed    tlie  following 
ordinsDce,  to  wit: 

An  ordinance  requiring  the  uaeof  fenderi  on  all  pusengor  can  operated 
by  trolley  or  electric  poorer  In  the  streets  of  the  oity  of  Cape  Uay. 

Section  I.  Be  it  ordained  and  enacted  by  the  inhabitants  of  the  city  of 
Cape  May,  in  city  council  aaaembled,  and  it  is  hereby  enacted  by  the 
authority  of  the  city,  that  hereafter  all  passenger  oara  operated  by  trolley 
or  electric  power  in  the  streets  of  the  city  of  Cape  May  ahaU  have  proper 
and  suitable  fenders  on  the  front  of  said  cars  to  prevent  accidents,  and 
that  It  shall  be  unlawful  to  operate  street  cars  within  the  city  without 
such  fenders. 

Section  2  provides  a  penalty  for  a  violation  of  this 
ordinance,  and  section  3  provides  that  it  shall  take  effect 
immediately.  This  certiorari  has  bean  brought  to  review 
this  ordinance. 

The  ordinance  in  this  case  was  passed  by  the  council  in 
the  manner  prescribed  by  the  city  charter.  The  city 
charter  of  the  city  of  Cape  May  authorizes  the  city 
council  thereof  to  enact  ordinances  to  regulate  the  streets 
of  the  city,  to  provide  for  the  manner  in  which  corporations 
and  persons  shall  exercise  any  privilege  granted  to  them 
in  the  use  of  the  same,  to  prevent  immoderate  driving  or 
riding  in  the  streets,  to  regulate  the  running  of  locomotive 
engines  and  railroad  cars  therein,  and  such  ordinances  as 
tbey  may  deem  necessary  for  the  good  government,  order 
and  protection  of  peraona  and  property.  P.  L.  1875,  p. 
206,  sections  19,  20;  Gen.  St.  p.  312. 

The  prosecutors  are  operating  an  electric  street  railway 
on  the  streets  of  the  city  of  Cape  May,  under  an  ordin- 
ance granting  it  that  privilege.  Cape  May,  &c.,  Co.  T.  City 
of  Cape  May  (N.  J.  Sup.),  34  Atl.  Rep.  397. 

It  has  been  held  at  the  present  term  of  this  court  that 
ordinances  passed  by  the  city  council,  reasonably  regulat- 
ing the  rate  of  speed  at  which  the  prosecutor  shall  run  its 
cars  through  the  streets,  and  also  to  compel  it  to  make  full 
stops  before  crossing  intersecting  streets,  are  valid  regula- 
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tioDS  in  the  exercise  of  the  police  powers  implied  from  the 
authority  granted  by  the  charter  of  the  cilyio  the  council. 
Such  ordiDances,  being  reasonable,  will  be  sustained.     It 
is  difficult  to  conceive,  in  view  of  the  statutory  power  cod- 
furred   upoD  the   city    council,    upon    what   ground  this 
ordinance  can  be  attacked,  as  the  improper  exercise  of  the 
power  of  the  regulation  of  the  use  of  the  street  for  the  - 
protection  of  the  traveling  public.       The    franchise    or 
privilege  of  the  prosecutor  to  operate  its  cars  in  the  streets 
of  the  city  is  founded  upon  the  grant  by  the  city.     The 
reasonable  control  of  this  use  of  the  streets  of  the  city  baa 
not  been  divested  by  the  ordinance  under  which  the  rail- 
way is  operated.     The  grant  was  to  use  the  streets  with 
cars  of  the  prosecutor  propelled  by  electric  power,  a  power 
capable  of  producing  a  high  and  dangerous  rate  of  speed, 
from  which  collision  would  result,  perhaps,  in  probable 
serious  injury  to  others  in  the  use  of  the  streets.     The  law 
is  well  settled  in  this  State  that  these  street  railways  haye 
DO  exclusive  use  of  the  streets,  and  not  even  the  exclusive 
use  of  the  tracks  upon  which  the  cars  are  operated.     The 
legislative  power  to  control  and  regulate  the  streets  has 
been  delegated  to  the  governing  body  of  the  tauuicipality, 
and  it  is  under  this  power  that  the  privilege  has  been  con- 
ferred upon  the  prosecutor,  and  it  is  still  within  the  power 
of  the  city  council  by  invocation  of  this  same  legislative 
aatbority  to  so  regulate  the  use  of  the  streets  as  shall 
reDder  their  use  by  electric  cars  consistent  with  the  safety 
of  the  general  public  from  accident  and  injury.       The 
ordioance  can  be  tested  only  in  view  of  the  extraordinary 
propulsive  power  by  which  such  cars  are  operated,  and  the 
danger  arising  from  the  high  rate  of  speed  which  may  bo 
obtained,    and  other  dangers  incident  to  their  operation 
in  the  streets;  and  reasonable  regulations  in  the  shape  of 
ordinances  to  protect  the  ordinary  public  travel  upon  the 
bighwaya  have  always  been  supported  whenever  questions 
u  to  the  validity  of  such  regulations  have  arisen.     The 
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ordinance  under  review  in  matter  of  principle  in  no  wise 
differs  from  ordinaQces  regulating  the  rate  of  speed  of  tbe 
cars,  or  other  ordinancea  owing  their  origin  impliedly  to 
the  authority  vested  in  the  municipality  to  regulate  the 
use  of  its  streets.  The  legislature,  when  it  authorized  the 
use  of  the  public  streets  for  these  purposes,  was  presumed 
to  have  intended  that  the  grantee  of  the  franchises  should 
hold  its  privileges  subject  to  such  regulations  as  were  reason- 
ably necessary  for  the  common  use  of  the  street  for  a 
street  railway  and  for  ordinary  travel.  North  Sudton  Co. 
R.  Co.  V.  Mayor,  &c.,  of  Hoboken,  41  .N.  J,  Law,  71;  Con- 
tolidaled  Traction  Co.  v.  City  of  Elizabeth  (N.  J.  Sup.),  34 
Atl.  Rep.  146.  Nearly  all  kinds  of  reasonable  regulations 
can  be  imposed  upon  street  railways  in  the  use  of  the 
streets  by  the  municipality,  under  the  authority  granted 
by  the  Legislature  to  pass  ordinances  to  regulate  the  use  of 
the  streets,  and  such  regulations  are  never  declared  unlaw- 
ful on  the  ground  that  they  impair  the  franchises  of  the 
companies.  The  power  granted  to  municipal  bodies  to 
legislate,  by  ordinancea,  is  a  grant  to  a  subordinate  body, 
and  its  legislative  acts,  when  counter  to  the  acts  of  the 
State  Legislature,  must  give  way;  but  these  companies 
nevertheless  hold  their  franchises  subject  to  such  municipal 
regulations  as  do  nob  unreasonably  interfere  with  the 
exercise  of  the  franchises  conferred  by  the  Legislature. 
The  franchises  are  exercised  upon  a  public  highway,  tor 
the  public  benefit,  which  highway  is  acquired  and  im- 
proved for  the  benefit  and  advantage  of  the  public  at 
large.  The  position  is  different  from  that  of  a  railroad 
company  exercising  its  franchises  upon  a  roadbed  of  ita 
own.  The  grantee  in  the  former  case  is  subject  to 
municipal  regulations  of  a  greater  scope  in  the  interest  of 
the  public  at  large  than  would  be  justifiable  in  the  case  of 
companies  occupying  and  using  their  own  rood  beds. 
Consolidated  Traction  Co.  T.  City  of  Elizabeth  (N.  J.  Sup. ), 
84  Atl.  Rep.  146;  Allen  v.  Jersey  City,  53  N.  J.  Law,  522; 
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Trenton  Horse  Ry.   Co.  t.   City  of  TreMton,  63  N.  J.  Law, 
132;  Booth  St.  Ry.  Law,  seca.  223-230.     Under  this  power, 
ordinances  regulating  the  use  of  the  streets  by  street  rail- 
ways have  become  frequent,  especially  so  since  the  intro- 
duction of  electricity  as  a  motive  power,  with  its  capacity 
for  a  high  rate  of  speed,  as  well  as  other  dangerous  and 
obstructive  capacities.     Their  operation  must  be  reason- 
ably sale,  reasonably  consistent,  and  in  harmony  with  the 
legal  customary  use  of  the  street  by  the  general  public; 
and  ordinances  to  enforce  this  rule  of  law  are  reasonable  in 
purpose  and  effect.     Even  direct  legislative  authority  to  a 
street  railway  company  to  carry  passengers  over  the  streets 
of  a  city  does  not  exempt  the  corporation  from  municipal 
or  police  control.     The  principle  is    a  general  one  that 
trhen  a  business  is  authorized  to  be  conducted  by  a  cor- 
poration within  a  municipality  the  latter  presumptively 
possesses  the  same  right  to  regulate  it  that  it    has    over 
like  business  conducted  by  private  persons     A  grant  to  a 
corporation  of  the  right  to  own  property  and  transact  busi- 
ness affords  no  immunity  from  any  police  control  to  which 
the  citizen  could  be  subjected ;  and  a  reasonable  regulation 
of  the  enjoyment  of  the  franchise  is  not  a  denial  of  the 
right,  nor  an  invasion  of  the  franchise,  or  a  deprivation  of 
its  property,  or  interference  with  the  business  of  the  cor- 
poration.     The  company  is  presumed  to  know  that  the 
business  of  operating  a  city  street  railway  must  be  con- 
ilncted  under  such  reasonable  rules  and  regulations    as 
the  municipality  may  impose,    and  subject  to  its  share 
of  the  burdens  incident  to  the  conduct  of  the  municipal 
frOTemment.      Dill.    Mun.    Corp.     (4th    ed.),    sec.    720; 
TenUm  Horse  Ry.  Co.  v.  City  of  Trenton,  53  N.  J.  Law, 
132,  and  cases  cited ;  Consolidated  Traction  Co.  v.    City  of 
Elimhtth,  supra.    Ordinances  regulating  speed,  and  direct- 
iQgwhere  stops  should  be  made,  have  been  held  reasonable 
(Dill.  Mun.  Corp.,  4th  ed.,  aec.  713;  Hanlon  v.  Railroad 
t'o.,  129  Mass.   310;  Booth    St.    By.    Law,,  sec.   229);  to 


by  Google 


S4  AMERICAN  ELECTRICAL  CASE3.       [vol.  H 

Stat«  V.  Cit7  of  C&pe  Haj  «t  aL 

compel  the  remoTal  of  earth  falling  oa  tbe  track  (PitU' 
burgh  &  B.  P.  Ry.  Co.  v.  Borough  of  Birmingham,  51  Pa. 
St.  41) ;  to  compel  a  company  to  employ  a  conductor  to  assist 
the  driver  (7Ven(on  Horse  Ry.  Co.  v.  City  of  Trenton,  S3 
N.  J.  Law,  132);  to  keep  the  street  between  rails  iD 
repair  {North  Hudson  Co.  R.  Co.  v.  Mayor,  etc.,  of  Hoboken, 
41  N.  J.  Law,  71);  to  pass  such  ordinances  as  may  be 
necessary  for  the  common  use  of  streets  for  a  street  rail- 
way and  ordinary  travel  (Id.).  The  city  can  require  a 
greater  degree  of  care  on  tbe  part  of  the  company  in  run- 
ning its  cars,  as  a  consideration  for  granting  the  franchise, 
than  may  be  required  by  law  towards  one  in  the  ordinary 
use  of  the  street.  Fath  v.  Tower  Grove  &  L.  Ry.  Co.,  105 
Mo.  637.  Ordinances  to  compel  the  cleaning  and  sprink- 
ling of  tracks  have  been  frequent,  and  their  validity 
sustained.  Cars  can  be  required  to  be  run  at  certain  hours, 
and  at  fixed  intervals;  and  the  corporation  can  be  required 
to  remove  snow  from  the  streets.  Broadway  &  S.  A.  R. 
Co.  v.  City  of  New  York,  49  Hun,  126.  Ordinances  have 
been  upheld  prohibiting  the  use  of  salt  or  saltpeter  or  salt 
of  any  character  on  the  tracks.  Consolidated  Traction  Co. 
T.  City  of  Elizabeth,  supra.  The  use  of  sand  on  the  tracks 
can  be  prohibited  by  ordinance.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  V.  Mayor,  etc.,  of  New  York,  47  Hun,  221.  An  ordin- 
ance has  been  held  valid  which  prevented  cars  driven  in 
the  same  direction  from  approaching  within  300  feet  of 
each  other.  Bishop  v.  Railroad  Co.,  14  R,  I.  214.  The 
dangers  created  by  tbe  use  of  electricity  aa  a  propulsive 
power  of  street  railways  of  necessity  creates  a  new  depart- 
ment of  police  regulations.  The  use  of  an  agency  so 
dangerous  as  electric  power  is  a  proper  subject  for  the 
exercise  of  police  control,  for  the  purpose  of  obviating 
danger  so  imminent  even  in  its  most  careful  use.  Tbe 
ordinances  which  confer  the  right  to  construct  electric  rail- 
ways in  the  public  streets  carefully  guard  the  method  of 
construction,  whenever  it  is  important  for  the  protection 
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of  public  or  private  intereste  to  do  so.  Kenn^ly  ▼.  Jereey 
City,  57  N.  J.  Law,  292.     Such  regulatiooa  may  be  cod- 
taiaed  id  the  graot  of  the  privilege  to  use  the  street  for  the 
purposes    of    aa    electric  street    rnilway,   as     conditions 
annexed  to  the  grant;  but  their  absence  thero  does  not 
prevent  the  municipality  from  their  subsequent  enactment, 
iJ  they  be  reasonable  for  the  protectiou  to  the  ordinary  iiso 
to  which  the  bighway  is  lawfully  devoted,   and   in  tbo 
proper  exercise  of  the  general  power  of  the  State,  conferred 
upon  a  subordinate  political  body,  to  protect  the  lives  and 
property  and  promote  the  welfare  of  its  citizens,  and  all 
other  persons,  natural  or  artificial  who  have  the  right  to 
daim  the  protection,  in  tbeue  respects,  of  the  law.     The 
maxim  "Sic  uiere  tuo  ut  alienmn  tion  laedas,"  ia  quite  appli- 
cable to  a  street  railway  operated    by  electric  power  in 
itiuaeof  the  streets  of  a  city;    and  ordinances  enforcing 
the  doctrine  are  not  only  valid,  but  salutary  as  an  exer- 
cise of  manicipal  regulation. 

The  construction  of  the  road  and  its  equipment  would 
leem  reasonably  to  be  a  subject  of  municipal  control, 
wbee,  as  in  this  case,  there  is  nothing  in  the  legislative 
grant  to  construct  and  maintain  the  street  railway,  which 
forbids  such  control,  and  where,  as  in  this  case,  the  charter 
of  the  city  confers  power  upon  the  city  council  by  ordinance 
not  only  to  regulate  the  use  of  the  streets,  but  to  prescribe 
thfl  manner  in  which  corporations  and  persona  shall  exer- 
eue  sDj  privilege  in  the  use  of  the  same,  and  empowers 
them  to  make  and  establish  such  ordinances  as  they  may 
deem  necessary  and  proper  for  good  government,  for  the 
inunt«Dance  of  order  in  the  protection  of  persons  and  prop- 
erty. An  ordinance  requiring  splices  on  electric  lines  to 
be  insulated  was  declared  a  valid  exercise  of  municipal 
eoQtrol.  Clements  v.  Louisiana  Electric  lAght  Co. 
(1882),  11  South,  Rep.  51.  An  ordinance  providing  guard 
wires  in  the  operation  of  an  electric  street  railway,  where 
HTeral    electric  wires    crossed    each    other    at  different 


by  Google 


66  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

State  r.  City  of  Cape  May  eTal. 

heights,  was  sustained  as  areasonable  exercise  of  the  police 
power,  under  statutes  conferring  the  right  of  regulation  of 
the  use  of  the  streets.  State  ▼.  JanesviUe  St.  Ry.  Co, 
(1894),  57  N.  W.  Rep.  590.  It  must,  at  this  day,  be  con- 
ceded that  municipal  authorities  having  the  r«gulatioD  of 
the  use  of  streets  have  the  power  to  pass  all  ordinances  to 
reasonably  guard  and  secure  ordinary  public  safety  and 
convenience,  whether  in  relation  to  the  construction  of  the 
road  or  its  equipment.  Ordinances  to  regulate  street  rail- 
ways, when  reasonable,  are  Talid.  State  v.  Madison  St.  R. 
Co.,  72  Wis.  612;  State  v.  Hilbert,  72  Wis.  184.  What 
can  be  more  reasonable  and  necessary  for  the  pro- 
lection  of  the  ordinary  travel  and  use  of  a  street  than 
that  an  electric  car,  capable  of  being  driven  at  a  high 
rate  of  speed,  should  'have  attached  guards  of  some  kind 
or  other  against  accident  and  injury.  The  test  is  whether 
it  is  reasonably  designed  to  guard  some  public  or  private 
right  from  threatened  injury  from  the  operation  of  these 
cars.  Tied.  Lim.  597-599.  Upon  reason  and  authority, 
this  ordinance  is  justified  as  an  exercise  of  reasonable 
municipal  or  police  power  in  behalf  of  the  protection  of  the 
public  engaged  in  ordinary  business  or  travel  upon  the 
streets  of  the  city.  The  precise  kind  of  fender  is  not 
regulated  by  this  ordinance,  but  it  is  neither  uncertain 
nor  unreasonable  because  of  this.  The  term  "fender"  is 
well  defined  and  readily  understood  as  a  guard  and  pro- 
tection against  danger,  and  it  is  left  to  the  prosecutor 
using  a  roa»ouable  discretion,  and  without  trick  or  evasion, 
to  supply  a  proper  and  reasonable  device  to  satisfy  the 
plain  meaning  of  the  ordinance.  The  object  of  the  ordin- 
ance can  be  easily  effectuated;  nor  is  there  anything  in 
the  ordinance  to  prevent  the  prosecutor,  from  time  to  time, 
from  changing  a  fender  ouce  adopted  to  one  more  suitable 
and  on©  more  effectual  in  subserving  the  purpose  of  the 
ordinance.  But  a  bona  fide  reasonable  observance  of  this 
ordinance  is  required  by  reason  of  its  being  a  legal  exer- 
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else  of  the  power  of  municipal  control,  and  it  is  not  an 
invasion  of  the  franchise  of  the  prosecutor,  nor  an  interfer* 
ence  with  the  operation  of  its  street  railway  or  its  business. 
It  is  a  regulation  at  the  same  time  reasonable,  necessary, 
and  salutary,  and  entirely  within  the  power  of  municipal 
control,  vested  in  the  city  council  of  the  city,  and  the  pro- 
cedings  thereof  in  the  adoption  of  this  ordinance,  and  the 
ordinance  also,  must  be  afBrmed,  with  costs. 

Jlon.— Sm  note  to  Orand  Av.  ^.  Co.  ▼.  People't  Rj/.  Co. ,  post. 


State  zx  ebl,  Columbia  Electric  Street  Railway, 
Light  &  Power  Cohpanx'  v.  W.  McB.  Sloan,  Mayor, 
AHD  another. 

South  Carolina  Supreme  Court,  Nov.  tS,  189$, 

EUOTBIO  BTRKVr  BAILWAT,— MOMICIFAIi  OONTBOL. 

toAxt  a  statute  giving  the  municipal  authorities  of  a  city  power  to  make 
ill  (Bch  ordlnanoes  relatlTe  to  etreeti  as  the;  ma;  think  proper  and 
Mowsary,  h«^,'that  the  authorities  h»d  power  to  require  that  electrio 
■tnet  can  should  not  be  run  without  conductors.  This  in  view  of  the 
hde  (1)  that  the  company  in  question  succeeded  to  the  rights  and 
dntiet  of  another  company  whose  license  to  use  the  streets  was  given 
tabjeot  to  amendment  or  alteration  by  the  munioipal  authorities;  and 
(1)  Uiat  when  applying  for  leave  to  change  from  horse  to  electrio  power, 
the  company  caused  an  ordinance  to  be  drafted,  whioh  was  enacted  by 
the  common  council,  declaring  that  the  permission  was  given  aubjeot 
to  the  reserred  right  to  regulate  the  manner  of  operating  the  railway. 

Appeal  by  defendant  from  order  of  Richmond  County 
Common  Pleas,  Circuit  Court,  granting  writ  of  prohibi- 
tion. The  foilowlDg  exceptions  were  taken  by  the 
defendants : 

"The  respondents  above  named  except  to  the  judgment 
and  order  of  Judge  Towhsbmd  granting  the  writ  of  prohibi* 
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tion  in  the  above-entitled  proceeding,  of  date  August  6, 
1895,  upon  the  following  grounds:  (1)  Because  his  honor 
erred  in  ordering  that  the  writ  of  prohibition  do  isaue,  and 
in  holding  that  the  city  council  of  Columbia  had  no 
authority  delegated  to  it  by  the  Legislature  of  the  State  ol 
South  Carolina  to  regulate  the  petitioner's  domestic  affairs 
in  such  manner  as  it  has  undertaken  to  do  by  the  ordin- 
ance in  question.  (2)  Because  his  honor  erred  in  nob 
holding  that  the  Ijegislature  of  the  State  of  South  Carolina 
had  delegated  authority  to  the  city  council  of  the  city  of 
Columbia  to  pass  the  ordinance  making  it  unlawful  for 
street  cars  to  be  run  in  the  streets  of  the  city  of  Columbia 
without  a  conductor,  and  to  impose  a  fine  of  not  more  than 
forty  dollars  for  a  violation  thereof.  (3)  Because  his 
honor  erred  in  not  holding  that  the  ordinance  in  question 
was  a  necessary  and  proper  exercise  of  the  police  power  of 
the  city  of  Columbia,  under  the  charter  granted  to  said  city 
by  the  Legislature  of  the  State  of  South  Carolina,  to  make 
'All  such  ordinances,  rules  and  regulations  relative  to  the 
streets  and  markets  of  said  city  as  they  may  think  proper 
and  necessary,  and  to  establish  such  by-laws  not  inconsis- 
tent with  the  laws  of  the  land  as  may  tend  to  preserve  the 
quiet,  peace,  safety  and  good  order  of  the  inhabitants 
thereof.'  (4)  Because  his  honor  erred  in  not  holding  that 
the  franchise  granted  to  the  petitioner  to  operate  an  electrio 
street  railway  in  the  city  of  Columbia  was  subordinate  to  the 
right  of  the  city,  under  its  charter,  to  make  reasonable  rules 
and  regulations  for  the  operation  of  said  electric  street  rail- 
way, and  erred  in  not  holding  that  the  ordinance  requir- 
ing a  conductor  as  well  as  a  motorman  was  a  reasonable 
regulation.  (5)  Because  his  honor  erred  in  not  holding 
that  the  petitioner  could,  under  its  charter,  construct  or 
acquire  an  electric  street  railway  through  and  upon  ths 
streets  of  the  city  of  Columbia  only  with  the  consent  of  city 
council,  and  erred  in  not  holding  that  the  city  council  of 
Columbia,  in  giving  its  consent,  bad  the  right  to  attach 
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thereto  any  reaaoaable  rules  and  regulatioos  for  the  opera- 
tion of  said  road,  and  had  also  the  right,  wbea  giving  its 
consent,  to  reserve  the  power,  after  the  building  of  said 
road,  to  make  such  further  rules  and  regulations  for  the 
operation  thereof  as  in  their  judgment  the  public  safety 
and  velfare  might  demand,  and  erred  in  not  holding  tha-t 
the  ordinance  making  it  unlawful  for  electric  cars  to  be 
run  without  conductors    in  the    streets    of    the  city   of 
Columbia  was  a  regulation  authorized  to  be  made  under 
tbe  reservatioDS  which  were  attached  to  the  city's  consent 
for  tbe  occupation  of  its  streets,  for  the  purposes  of  said 
electric  road.     (6)    Because,    if  his    honor's    order    was 
intended,  or  can  be  construed,  as  authorizing  the  writ  of 
prohibition  to  restrain  the  enforcement  of  any  part  of  the 
ordinance,  other  than  so  much  thereof  as  makes  it  unlawful 
for  electric    cars    to  be  run  in  tbe  streets  of  the  city  of 
Golambia    without    conductors,    tben    he    further  erred 
therein  upon  the  grounds  above  mentioned,  and  also  upon 
Uie  further  ground  that  the  validity  of  the  remainder  of 
■aid  ordinance  was  not  at  issue  before  him,  and  no  ques- 
tion was  made  or  raised  at  the  hearing  in  regard  thereto." 
John  P.  Thomas,  Jr.,  for  appellants. 
John  T.  Sloan  and  W.  H.  Lyles,  for  respondent. 
GiET,  J. :  The  petitioner  herein    made    application  to 
his  honor.  Judge  D.  A.  Towksbnd,  for  a  writ  of  prohibition 
to  restrain  and   prohibit  the   mayor   and  chief  of  police 
aforesaid  from  enforcing  an  ordinance  of  said  city  making 
it  unlawful  for  the  said  company  to  operate  its  e'luctric 
street  cars  upon  the  streets  of  Columbia  unless  the  same 
were  la  the  charge  of  conductors.    The  said  ordinance  pro- 
vides that  a  violation  thereof  shall  be  punishable  by  a  fine 
not  exceeding  |40.  After  trial  for  a  violation  of  said  ordin- 
ance, the  petitioner  company  was  sentenced  to  pay  a  fine  of 
$10;  hence  the  application  for  the  writ  of  prohibition.     The 
petitioner  alleged,  as  grounds  for  the  writ,  that  the  ordin- 
ance aforesaid  was  uUra  vires,  null  and  void,  and  that  the 
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mayor  did  not  have  jurisdiction  in  the  premises.  The 
application  was  heard  and  decided  by  his  honor,  Judge 
TowNSEND,  upon  the  petition,  answer  of  the  mayor  and 
chief  of  police,  and  exhibits  set  out  io  the  caae.  His  honor. 
Judge  TowMSBND,  granted  an  order  allowing  the  writ  to  be 
issued,  from  which  order  the  mayor  and  chief  of  police 
have  appealed  to  this  court  upon  exceptions  which  will  be 
set  out  iu  the  report  of  the  case. 

There  seems  to  be  no  dispute  as  to  the  facts,  and  the 
question  is,  therefore,  oats  of  law,  to  wit,  whether  the 
ordinance  was  ultra  vires,  and  the  mayor  without  juriadic* 
tion  to  impose  the  fine.  It  is  alleged  in  the  answer,  "that, 
in  the  judgment  of  the  city  council  of  the  city  of  Columbia, 
the  passage  of  the  said  ordinance  was  necesary  for  the 
safety  and  protection  of  the  inhabitants  of  the  city  of 
Columbia;  that  the  operation  of  electric  cars  in  charge  of 
motormen,  without  conductors,  in  the  streets  of  the  city  of 
Columbia,  is  dangerous  to  the  lives  of  its  citizens;  and 
that  the  ordinance  in  question  is  a  necessary  and  proper 
exercise  of  the  police  power  of  the  city  of  Columbia,  and 
its  enforcement  is  necessary  for  the  safety  of  the  inhabit- 
ants of  the  city,  and  for  the  proper  regulation  of  traffic 
upon  the  streets  of  said  city."  It  is  contended  that  the 
Legislature  conferred  upon  the  city  of  Columbia  power 
to  make  said  ordinance  by  the  act  of  1871  (14  St.  at  Large, 
569),  section  10  of  which  provides: 

.  .  .  And  the  said  major  and  aldermen  shall  have,  and  they  are 
herebf  vested  with  full  and  ample  power  from  time  to  time,  nnder  their 
common  seal,  to  make  all  such  ordinances,  rules  and  regulatioDa  relative 
to  the  streets  and  markets  of  said  city  as  they  may  think  proper  and 
necessary,  and  to  establish  such  by-laws  not  inconsistent  with  the  laws  of 
the  land  as  may  tend  to  preserve  the  quiet,  peace,  eafety  and  Rood  order 
of  the  inhabitants  'hereof;  and  the  said  mayor  and  aldermen,  or  the  said 
mayor  alooe,  may  fine,  and  impose  fines  and  penalties,  for  violations 
thereof,  which  may  be  recovered  in  a  summary  manner,  to  the  extent  of 
forty  dollare,  before  them  in  council,  or  hefore  him  alone,  subject  to  the 
right  of  appeal  as  hereinbefore  provided.    ,    .    . 

The  Columbia  Street  Kailway  Company  was,  prior  to 
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the  29th  of  June,  1886,  orgaDized  under  the  provisions  of 
an  set  of  the  Legislature  incorporating  it,  approved  9tb  of 
Febrnary,  1882.  Sections  5  and  6  of  tbia  act  are  as  follows : 

Sectkm  S.  That  the  nid  oompanr  shall  have  power  to  cotutmot  single 
or  dmble  raiiwajr  tracks  of  suoh  gau^e  as  the;  may  elect,  through  any 
etieA  or  streets  of  the  city  of  Columbia  as  it  may  deem  adTisable  for  the 
accommodation  of  the  publio  or  the  interest  of  the  company,  aod  to 
extend  the  game  Stb  miles  beyond  the  oorpoiate  limits  of  the  city;  pro- 
Tided,  that  the  B&id  company  shall  so  oonstruct  its  railways  that  they 
•haHDotobetmot  the  streets  through  which  they  pass,  and  that  the  com- 
fBQj  shall  be  required,  after  laying  said  railways,  to  replace  the  portion 
oftfaestreetsorerwhich  they  pass  in  good  oonditlon,  and  thereafter  keep 
tlMdi  railway  in  like  good  order;  in  oonsideration  of  which  the  said  com- 
pany diall  have  suoh  exclusive  right  of  way  over  said  railway,  as  may  be 
necouiy  for  the  uroper  conduct  of  its  business. 

Sec.  II.  That  ffild  company  shall  have  power  to  transport  pamengers  and 
fnl^  in  suitable  and  eufBoient  carriages  and  oars  at  suoh  rates  as  may 
be  fixed  in  the  by-lawa  of  the  same. 

Od  the  8th  of  June,  1886,  tlie  Columbia  Street  Railway 
Company  petitioned  tbe  city  council  of  Columbia  for  leave 
to  lay  its  tracks,  etc.,  in  certain  streets  of  said  city.  On 
tbe  29tb  of  June,  1886,  an  ordinance  was  passed  entitled 
"Ad  ordinance  to  authorize  tbe  Columbia  Street  Railway 
Company  to  lay  their  tracks  along  certain  streets  herein 
mentioned,  to  regulate  tbe  manner  of  the  same,  and  to 
regulste  the  manner  of  operating  said  railway."  Section 
12  of  this  ordinance  is  as  follows: 

Tbe  cotpoiate  authorities  reserre  the  right  to  amend  or  alter  this  onU- 
uoee  wheoerer  oircunutances  may  require  it,  and  the  granting  of  the 
FrirQeKe  to  this  company  to  construct  its  tracks  through  any  street  is  not 
mlosire,  and  the  said  city  authorities  may  grant  the  same  right  to  other 
xnpaoiea  through  the  same  streets  or  thoroughfares  If  they  deem  It 
idiiable. 

By  an  act  of  the  Legislature  approved  24th  December, 
1890,  tbe  Columbia  Electric  Street  &  Suburban  Railway 
t  Electric  Power  Company  was  incorporated.  Section  6 
of  this  act  U  as  follows : 
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That  the  said  oompony  shall  have  power  to  oonstruot  or  aoqolre  singte 
or  double  railwa^r  tracks,  of  such  guage  as  thej  may  elect,  with  oonaenl 
of  citj  oounoll,  and  to  extend  the  same  five  miles  into  the  ooontir  in  any 
direction  or  directions  tbey  may  wish  from  the  state  capitoI.  And  the 
said  cumpanj  is  authorized  and  empowered  to  oontract  for  aad  provide 
electric  motor  power  for  any  other  purpose  or  purposes. 

Section  6  of  aaid  act  is  as  follows : 

That  the  said  oompanj  shall  have  power  to  operate  their  cars  In  the  trans- 
portation of  passengers  and  freight,  over  the  tracks  thej  may  construct 
or  acquire  in  said  city,  with  electrio  power,  in  suitable  carriages,  and  at 
Buoh  rates  as  may  be  fixed  upon  in  the  by-laws  of  the  same. 

The  petitioner  company  was  incorporated  by  an  act  of 
the  Legislature  approved  16tih  December,  1891,  and,  by 
authority  of  that  act,  acquired  the  rights  and  franchises  of 
the  two  companies  'hereinbefore  mentioned,  subject  to  the 
liabilities  and  duties  of  said  companies.  On  the  IBth  of 
September,  1892,  the  Columbia  Electric  Street  Railway, 
Light  &  Power  Company  petitioned  .the  city  council  for 
leave  to  operate  its  cars  by  electricity.  In  pursuance  of 
siiid  petition  the  city  council  on  the  11th  of  October,  1892, 
passed  an  ordinance  entitled  "An  ordlDance  to  confer  upon 
the  Columbia  Electric  Street  Railway,  Light  &  Power 
Company  the  powers  and  privileges  conferred  upon  the 
Columbia  Street  Railway  Company  by  an  ordinance  ratified 
on  the  29th  day  of  June,  1886,  and  to  enlarge  the  same." 
Section  8  of  the  last-mentioned  ordinance  is  as  follows, 
to  wit: 

And  be  it  farther  ordained  that  the  oity  oouncll  of  Columbia,  S.  C, 
shall  have  the  power  and  hereby  reserves  the  right  to  regulate  by  ordi- 
nance the  manner  of  operating  such  electric  railway,  and  to  alter  and 
amend  the  ordinances  relating  thereto  by  such  further  enactment  as  In 
their  judgment  the  pabllo  welfare  may  demand. 

The  exceptions  will  not  be  conaidared  seriatim,  as  they 
raise  substantially  the  single  question  whether  the  city 
council  had  the  power  and  authority  to  make  the  ordin- 
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ance  in  question.  It  is  uot  necessary  to  cite  authorities  to 
sustun  the  general  proposition  that  street  railways  are 
flubject  to  reasonable  regulations  by  the  authorities  of  the 
municipality  where  they  are  located  under  its  police 
povera.  In  this  case  the  question  whether  the  ordinance 
18  reasooable  is  not  before  the  court  for  consideration.  We 
will  proceed  to  consider  whether  the  city  council  had  the 
power  to  make  the  regulation  aforesaid,  that  street  cars 
should  not  be  run  unless  in  charge  of  a  conductor.  Kot 
only  is  there  an  absence  of  legislative  intent  to  prevent  the 
BOthorities  of  the  city  of  Columbia  from  ezercising  its 
powers  of  police  in  regard  to  the  street  railways,  bat  the 
tread  of  the  various  legislative  enactments  relative  thereto, 
and  hereinbefore  mentioned,  is  to  make  the  running  of  the 
street  cars  subject  to  rules  and  regulations  prescribed  by 
the  city  council.  This  police  power  of  the  city  seems  to 
have  been  recognized  by  the  petitioner  whea  it  filed  its 
petitioa  with  the  city  council  asking  permission  to  be 
allowed  to  make  such  changes  in  its  line  as  were  necessary 
to  enable  it  to  operate  its  cars  by  electricity,  and  with  said 
petition  presented  the  draft  of  an  ordinance  to  accomplish 
that  result,  section  3  of  which  ordinance  is  hereinbefore 
set  out.  The  authorities  are  not  in  harmony  touohiug  the 
alistract  question  whether  municipal  authorities  have  the 
right  to  make  a  regulation  that  the  street  cars  shall  not  be 
operated  unless  in  charge  of  a  conductor.  Whatever 
doubts  may  exist  as  to  this  abstract  queution,  we  are,  never- 
iheleas,  of  the  opinion  that  the.  facts  connected  with  the 
case  show  that  the  city  council  bad  the  power  to  pass  the 
ordinaDce  in  question,  and  that  his  honor,  the  circuit 
judge,  was  in  error  in  deciding  to  the  contrary.  It  is  the 
judgment  of  this  court  that  the  order  of  the  Circuit  Court 
be  reversed,  and  the  petition  dismissed. 

KoiE.— See  note  to  Grand  Av.  By.  Co.  v.  PeopU'a  Ry.  Co. ,  post 
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Jftnourt  Sjipreme  Court,  June  i5, 1895. 
Subways  fob  axfjivio  Wibbs.— Ultba  tires  FBAHciasa. 

The  citj  of  8t.  Louis,  empowered  by  its  chatter  to  regulate  the  use  of 
streets,  granted  by  ordinance  to  a  corporation  formed  for  the  purpose  of 
constructing  and  operating  eleotrioal  subways,  the  right  to  construct 
and  maintain  such  subways  in  any  of  its  streets  for  the  period  of  fifty 
years.  It  prescribed  the  manner  and  depth  at  which  oonduite  and  pipes 
sbovdd  be  laid  in  streets;  declared  the  grantee  to  be  a  common  carrier, 
and  required  prepayment  of  %bQO  semi-annunUy  to  the  city  for  the  rights 
and  franchises  granted.  The  original  ordinance  required  the  company 
to  permit  the  use  of  the  subways  by  any  persons  or  companies  desiring  to 
use  tbem,  upon  terms  to  be  agreed  npon;  also  required  the  componj'  to 
maintnin  wires  for  the  city  fire  and  police  alarm  and  telephone  service, 
free  of  charKe.  These  provisions  v^eie  cancelled  by  amendment.  After 
anbways  had  been  constructed  in  some  of  the  streets  and  payment  made 
by  the  company  as  prescribed  by  the  ordinance,  an  application  to  oon- 
■truot  further  subways  was  refused,  and  application  for  mandamus 
made  to  compel  the  granting  of  the  permit. 

The  application  was  denied  upon  the  ground  that  the  ordinance  contem- 
plated the  use  of  public  property  for  private  purposes,  which  was  be- 
yond the  power  of  the  city  to  grant. 

Held,  also,  that  while  by  permitting  the  company  to  expend  money  and 
by  receiving  the  stipulated  payment,  the  city  would  have  been  estopped 
had  the  ordinance  been  within  its  charter  powers,  the  principle  of  uUra 
mret  prevented  the  application  of  the  principle  of  estoppel. 

Also  hdd,  incidentally,  that  the  city  authorities  had  the  power  to  antho  - 
ite,  and,  if  public  safety  and  general  welfare  should  demand  It,  to 
require  alt  electric  wires,  used  for  the  beueSt  of  the  public,  to  be  laid 
underground;  this,  as  a  proper  and  legitimate  regulation  of  the  publio 
use  of  the  streets. 

Cases  of  this  series  cited  in  opinion .  appearing  in  bold  faced  type:  St.  Louia 
V.  W,  V.  Td.  Co.,  vol.  4,  p.  116;  Julia  Bailding  Asa'n  v.  B«H  TO^A. 
Co.,  vol.  1,  p.  801;  St.  Louia  v.  BeU  Teleph.  Co.,  vol.  3,  p.  U. 

Applioatiom  for  mandamus.     Facta  stated  in  opinion. 
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JoknQ.  CJMndler,  K  L.  McLaran,  and  E.  A.  Noonan,  for 
relator. 

D.  D.  Fitker  and  E.  C.  Kehr,  for  respondent. 

MacFarlanb,  J.:  On  the  16th  day  of  February,  1889, 
an  ordinancft  of  the  city  of  St.  Louis,  No.  14,798,  entitled 
"As  ordinance  to  provide  for  laying  electric  wires  und'er- 
ground,"  was  passed  and  approved.  By  section  1  per- 
mission and  authority  were  granted  the  National  Subway 
Company  of  Missouri,  its  successors  and  assigns,  to  con- 
struct, ntaintalD  and  operate  conduits,  pipes,  mains,  . 
ooDductors,  manholes  and  service  and  supply  pipes  in  any 
of  the  streets,  alleys,  squares,  avenues  and  public  high- 
wa;a  of  the  city  of  St.  Louis,  for  the  term  of  36  consecutive 
years.  The  objects  are  declared  to  be  that  of  "distributing 
and  maintaining  line  or  lines  of  electric  and  other  wires, 
together  with  all  necessary  feeders,  outlets,  service  wires 
or  other  electrical  conductors  to  be  used  for  the  transmis- 
rion  of  electricity  for  any  and  all  purposes."  It  was 
further  provided  that,  before  said  company,  its  successors 
OT  assigns,  should  lay  any  conduits  or  pipes  in  any  of  the 
streets,  it  should  submit  to  the  board  of  public  improve- 
ments its  plans,  and  the  same  should  be  approved.  Section 
2  prescribed  the  manner  and  depth  in  which  conduits  and 
pipes  should  be  laid  in  the  streets.  Section  3  required  the 
vork  to  be  done  with  the  least  possible  injury  or  delay  to 
the  pablic,  and  that  the  streets  be  left  in  proper  condition. 
Section  4  required  the  deposit  of  $1,000,  to  secure  the 
proper  repair  of  streets,  and  imposed  a  penalty  for  neglect 
to  repur.  Section  5,  the  corporation  is  declared  to  be  a 
common  carrier,  and  ia  required  to  permit  any  person  or 
pergoos,  company  or  companies,  to  use  said  system  of 
Doderground  conduits  Qpon  terms  agreed  upon  by  the 
respective  parties,  and  in  case  of  a  failure  to  agree,  arbitra- 
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tioQ  was  provided  for.  Section  6  requires  the  corporation 
to  furnish,  in  addition  to  other  taxes  assesaed  by  law,  and 
maintain  at  its  own  expense,  all  the  wires  of  the  fire  and 
police  alarm  and  telephone  service  of  the  city  of  St.  Louis, 
free  of  charge  to  the  citj.  Section  7  makes  the  corporation 
subject  to  ordinances  of  the  city  now  in  force,  or  that  may 
hereafter  be  passed,  in  relation  to  making  excavations  In 
streets.  Section  8  nullified  the  ordinance  unless  a  bond 
for  $25,000,  with  approved  security,  should  be  filed  in  90 
days,  conditioned  for  the  faithful  observance  of  the  ordin- 
ance. The  ordinance  was  also  made  null,  unless  work 
was  commenced  in  60  days.  Section  8  declares  a  forfeiture 
for  violation  of  the  conditions  and  provisions  of  the  ordin- 
ance. Section  10  gives  the  city  the  right  to  purchase  the 
property  at  the  end  of  the  term  granted. 

On  February  6,  1891,  Ordinance  No.  16,953  was  passed, 
entitled  "An  ordinance  amendatory  of  Ordinance  No. 
14,798  of  the  city  of  St.  Louis,  entitled  *Aa  ordinance  to 
provide  for  laying  electric  wires  underground.'"  This 
ordinance  strikes  out  sections  6  and  10  of  Ordiaance  14,- 
798,  and  substitutes  for  sections  1,  4  and  6  three  other 
sections.  The  only  material  change  made  by  section  1  is 
to  extend  the  duration  of  the  franchises  to  60  years,  and 
to  grant  the  right  to  distribute  and  maintain,  "electric, 
telegraph,  telephone  and  other  wires."  No  material 
change  was  made  in  section  4.  Section  5,  as  amended, 
besides  declaring  said  company,  its  successors  and  assigns, 
a  common  carrier,  requires  a  payment  to  the  city  for  the 
rights  and  franchises  granted  semi-annually  in  advance  of 
the  sum  of  |600.  No  provision  is  left  for  the  use  of  wires 
by  the  city,  or  the  right  of  any  other  company  or  person  to 
use  them. 

Said  National  Subway  Company  was  incorporated 
January  28,  1889,  under  the  act  providing  for  the  incor- 
poration of  telegraph  and  telephone  companies,  now  article 
6,  c.  42,  Rev.  St.  1889,  with  a  capital  stock  of  $260,000, 
divided  into  25,000  shares  of  $10  each.     The  purposes  of 
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tbe  incorporaaon,  u  declared  in  the  articles  of  association 
m  to  coDstrnct,  own,  operate,  and  maintain  a  line  of 
underground  magnetic  telegraph  in  the  city  of  St  Louis 
On  the  6th  of  February,  1889,  the  board  of  directors  sold 
and  assigned  all  the  rights  and  franchises  granted  by  said 
ordinance  to  Charles  Sutter,  tor  the  consideration  of  »100 
On  the  25th   of  February,  1889,  the  St.  Louis  Subway 
Company  was  incorporated  under  article  8,  c.  2],  Ber.  St 
1879,  as  a  private  business  corporation,  with  a  capital 
Slock  of  1500,000,  divided  into  50,000  shares  of  110  each 
ubich  was  alleged  to  have  been  actually  paid  up  in  lawful 
money  of  the  United  States.   Of  this  stock  the  said  Charles 
Sutter  subscribed  for  49,800  shares.     The  purposes  of  this 
corporation,  as  declared  in  tbo  articles,  were:  "To  lay  out 
snd  maintain,  construct  and  operate,  lines  of  subway  in 
this  State  for  the  purpose  of  carrying  wires  for  the  trans- 
mission  of  electricity  and  electric  currents,  and  in  and 
about  said  business  to  acquire  and  bold  such  property 
both  real  and  personal,  as  may  be  requisite  and  nocessarv 
in  the  premises;  to  mate  all  necessary  leases,  contracts 
and  otler  agreements  as  may  be  required  to  carry  out  the 
purposes  of  tbo  company."     On  February  28,   1889  this 
corporation  was  organized  and  purchased   from  Charles 
Sutter  the  rights  and  franchises  granted  under  said  ordin. 
ances,  for  which  it  agreed  to  pay  1498,000.     Mr    Sutter 
scceptod  49.800  share,  of  fully  paid  up  stock  in  satisfaction 
ol  the  purchase  price.     The  other  shareholders,  except  one 
who  subscribed  tor  26  shares,  paid  up  their  stock  by  ser- 
nces  rendered.    From  June,  1889,  to  the  end  ot  that  year 
the  St.  Loms  Subway  Company  obtained  permits  upon 
plans  approved  by  the  board  of  public  improvsmente,  and 
caused  a  hue  of  subways  to  be  constructed,  about  1  1-6 
mUe.  in  length,  as  follows:    On  Broadway,  from  Elm 
.tree,  to  St^Ch.rles;   on  Market  street,  from  Broadway  to 
Tenth;  on  Tenth  street,  from  Market  to  Chestnut;  and  on 
Cb«itnut  atroet,  from  Tenth  to  Fourteenth  streels.    The 

D,„ii.db,  Google 


68  AMERICAN"  ELECTRICAL  OASES.       [voi*.  6 

state  T.  Hurph^r,  etc. 

Bubvaya  occupy  a  space  in  the  street  about  six  feet  deep 
and  three  feet  wide,  with  manholes  about  fire  to  six  feet  in 
diameter  at  each  street  crossing,  and  at  other  points  where 
obstructions  are  to  be  passed.  From  1889  to  1894  nothing 
was  done  in  the  way  of  building  conduits. 

On  the  10th  day  of  May,  1890,  John  B.  O'Mera  obtained 
judgment  against  the  St.  Louis  Subway  Company  in  the 
St.  Louifl  Circuit  Court  for  ♦8,869.23,  for  work  done  on  the 
subways  shore  mentioned,  and  on  the  10th  day  of  June, 
1890,  Emile  A.  Meysenburg  obtained  a  judgment  against 
ic  in  the  same  court  for  $42,911.22,  on  account  of  work, 
material  and  money  applied  to  the  construction  of  said 
subways.  Upon  these  judgments  executions  were  issued, 
and  tbe  sheriff  seized  all  the  right,  title  and  interest  of  the 
St.  Louis  Subway  Company  in  and  to  the  franchise  acquired 
by  it  under  Ordinance  14,798,  and  all  its  title  in  and  to  the 
subways  above  mentioned,  and  all  pipes,  mains,  iron,  etc., 
belonging  to  said  company,  and  on  July  21,  1890,  sold  the 
same  to  Emile  A.  Mysenburg  for  the  sum  of  11,000,  to 
whom  the  sheriff  executed  a  deed  as  for  the  sale  of  real 
estate.  Alias  executions  were  issued  on  said  judgments, 
and  the  same  property  seized  and  sold  under  them,  as 
personal  property,  on  January  7,  1891,  at  which  sale 
Emile  A.  Meysenburg  was  again  the  purchaser  at  the 
sum  of  $500,  and  for  which  he  received  a  bill  of  sale  from 
the  sheriff. 

The  relator,  the  St.  Louis  Underground  Service  Com- 
pany, was  incorporated  February  26,  1891,  as  a  private 
business  corporation,  under  article  8,  c.  42,  Rev.  St.  1889, 
with  a  named  capital  stock  of  $1,000,000,  divided  ioto 
10,000  shares  of  |100  each,  which  is  alleged  to  have  been 
fully  paid  in  lawful  money.  The  stock  was  subscribed  as 
follows:  Emile  A.  Meysenburg,  9,000  shares;  Robert 
McLaren,  260;  Benjamin  Von  Fuhl,  260;  Andrew  J. 
Cooper,  260;  and  Charles  Sutter,  250  shares.  The  pur- 
poses for  which  this  company  was  organized  "are  to  lay 
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oat  Bud  maintaiD,  contruct  and  operate,  lines  of  subway  in 
tliis  State  for  the  purposes  of  carrying  wires  for  the  trans- 
mission  of  electricity  and  electric  currents;  also  to  lay  out, 
construct,  and  maintain  and  operate,  lines  of  pipes,  mains 
and  conductors  in  this  State  for  the  purpose  of  distributing 
Bubstances,  either  for  fuel  or  Illuminating  purposes,  or  for 
both,  and  for  said  purposes  to  acquire  and  hold  such  prop- 
erty,    both  real   and  personal,  as   may  be   requisite  and 
necessary  in  the  premises,  to  make  all  necessary  leases, 
contracts   and  other  agreements,   as  may  be  required  to 
carry  out  the  purposes  of  the  company."     Emile  A.  Mey- 
senburg,  on  March  10,   1891,  for  the  expressed  considera* 
tioa  of  1900,000,  by  bill  of  sale,  transferred  to  the  St.  Louis 
Underground  Service  Company,  all  the  property  and  rights 
he  acquired  by  purchase  at  the  sheriff's  sales  above  men- 
tioned.    By  this  transfer  be  paid  his  subscription  for  the 
9,000  shares  of  stock  subscribed  by  bim.     From  this  time, 
March  10,  1S91,  until  the  summer  of  1894,  the  St.  Louis 
Unde^round  Service  Company  did  nothing  in  the  way  of 
buildiDg  conduits.     In  May,  1894,  relator  made  applica- 
tion for  and  received  a  permit  to  lay,  and  laid,  a  subway 
180  feet  in  length,  on  Olive  street,  from  Broadway  east  to 
an  alley  at  the  middle  of  the  block,  and  south  on  said  alley 
(0  a  point  opposite  the  operating  room  of  the  Postal  Tele- 
gnph  Company,  in  the  Laclede  Building;  and  on  August 
20th,  it  obtained  a  permit  and  constructed  a  subway  on 
Fourteenth  street,  from  Chestnut  to  the  alley  in  the  middle 
of  the  block,  and  about  16  feet  into  the  alley,  to  a  tale- 
graph  pole,  about  165  feet  in  length. 

In  November,  1894,  the  relator  made  application  in  due 
form  to  respondent,  as  street  commissioner,  for  permit  to 
coDstmct  conduits  on  Chestnut  street.  The  plans  bad  pre- 
viously been  submitted  to  and  approved  by  the  board  of 
public  improTement.  Bespondent  refused  to  grant  tbe 
permit.  This  proceeding  is  by  mandamus  to  require  tbe 
respondent,  aa  street  commissioner,  to  grant  tbe  permit. 
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A  writ  was  issued  and  respondent  has  made  return 
thereto,  to  which  relator  demurred.  From  the  pleadings 
and  the  evidence  taken  the  foregoing  facts  are  deduced. 

While  the  legal  questions  involved  are  raised  by 
demurrer  to  the  return,  the  entire  case  was  presented  by 
oral  argument  and  brief  of  counsel,  and  we  will  consider 
the  merits  of  the  case  without  regard  to  the  form  in  which 
it  has  been  presented. 

1.  A  number  of  questions  were  discussed  by  counsel,  both 
in  argument  and  brief,  but  the  most  important,  and,  as  we 
think,  the  coutrolliag  one,  is  whether  the  city  of  St.  Louis 
had  the  power  to  graut  to  t^e  National  Subway  Company 
the  franchises  now  claimed  by  relator.  If  it  had  no  such 
power,  and  is  not  estopped  by  ^vbat  it  has  done  in  affirm- 
ance of  its  grant,  the  controversy  necessarily  ends,  and' 
consideration  of  other  questions  will  be  unnecessary. 

Municipal  as  well  as  other  corporations  derive  their 
power  from  the  Legislature,  and  can  exercise  none  not 
confided  to  them.  To  the  charter  of  the  city  of  St.  Loui)<, 
then,  we  must  look  for  authority  to  make  the  contract  in 
question.  State  v.  Clark,  64  Mo.  36.  The  charter  undoubt- 
edly vests  in  the  city  large  power  and  control  over  the 
streets  and  other  public  property  within  its  limits.  It  has 
power  to  establish,  open  and  vacate  all  streets,  public 
grounds  and  squares,  and  regulate  the  use  thereof;  to  lease 
portions  of  the  unimproved  wharf;  to  license,  tax  and 
regulate  telegraph  compaaies  and  street  railroad  cars;  to 
have  sole  power  and  authority  to  grant  to  persons  or  cor- 
porations the  right  to  construct  railways  in  the  city;  and, 
finally,  to  pass  all  audi  ordinances,  not  inconsistent  with 
the  provisions  of  the  charter  or  the  laws  of  the  State  as 
may  be  expedient  in  maintaining  the  peace,  good  govern- 
ment, health  and  welfare  of  the  city,  its  trade,  commerce 
and  manufactures.     Charter,  Rev.  St.  1889,  pp.  2085,  2100. 

The  power  to  regulate  the  use  of  streets  is  very  compre- 
hensive.   "The  word 'regulate' is  one  of  broad  import.    It  . 
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is  a  Tord  used  in  the  Federal  Conetitutioii  to  define  the 
power  of  Congress  over  foreign  and  interstate  commerce, 
uid  be  wbo  reada  the  many  opiniona  of  thia  court  will  per- 
ceive bow-  broad  and  comprehensive  it  baa  been  held  to  be." 
Mr.  Justice  Brswsb,  in  St.  Louis  r.  W.  XT,  Tel.  Co.,  149 
U.  S.  469.  Under  the  power  thus  delegated,  it  cannot  be 
questioned  that  the  municipal  autboritiea  can  permit  the 
use  of  the  surface  of  the  streeta  for  the  erection  of  tele- 
graph and  telephone  poles,  and  the  laying  of  railroad 
tracks;  the  space  above  the  surface  for  atringiog  electric 
wires  for  the  transmission  of  messages  and  the  creation  of 
I^ht;  and  may  also  permit  the  laying  of  water  and  gas 
pipes  and  sewers  beneath  the  surface.  Julia  Building 
At^n  r.  BeU  Teteph.  Co  6&  Ho.  256;  CUy  of  St.  Louin 
r.  SM  Teteph.  Co,,  96  Mo.  629;  Ferrenbach  v.  Turner, 
86  Mo.  416;  Schopp  v.  CUy  of  St.  Lmia,  117  Mo.  136. 
These  uses  are  all  of  a  public  nature,  and  are  not  incon- 
sistent with  the  public  uses  to  which  the  streets  were 
dedicated.  Under  its  general  power  to  regulate  the  use 
of  streets  the  city  has  authority  to  authorize  corporations 
and  persons,  for  the  purpose  of  serving  the  public,  to  string 
telegraph,  telephone  or  electric  light  wires,  upon  poles 
lUwve  the  surface,  or  through  conduits  beneath  the  surface 
of  the  streets,  provided  such  structures  and  mechanical 
appliances  do  not  materially  interfere  with  the  ordinary 
uses  of  the  streets  and  public  travel  thereon.  But  the  city 
has  no  power,  under  this  or  any  other  provision  of  its 
charter,  to  authorize  such  a  use  of  the  street,  though  for  a 
public  purpose,  as  will  destroy  its  usefulness  as  a  public 
thoroughfare.  Lockwood  v.  Railroad  Co.,  122  Mo.  86; 
Knapp,  Stout  &  Company  T.  St.  Louis  Transfer  Ry.  Co. 
(Uo.  Supp.),  28  8.  W.  Rep.  629,  and  cases  cited.  So  it  is 
well  settled  that  the  city  of  St.  Louis  has  no  power  to 
aatborize  the  appropriation  of  any  parts  of  any  of  its 
streets  for  private  purposes.  The  power  to  regulate  the 
Ofe  of  streets  refers  to  legitimate  public  uses  not  inconsis- 
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tent  with  the  ordinary  and  paramount  use  for  travel  thereon, 
or  with  the  private  righta  of  abutting  property  owners.  An 
ordinance  having  the  effect  of  diverting  the  etreets 
from  a  public  to  a  private  use,  or  of  unreasonably  appro- 
priating them  to  a  public  use  other  than  that  of  ordinary 
travel  by  pedestrians  and  vehicles,  is  ultra  viret  and  void. 
Knapp,  Stout  &  Company  v.  jS(.  Louis  Transfer  Ry.  Co.,  supra; 
Dubach  V,  Railroad  Co.,  89  Mo,  488;  Belcher  Siigar  Refinery 
Co.  T.  St.  Louis  Grain  Elevator  Co,  82  Mo.  124;  Schopp  v. 
City  of  St.  Louis,  supra;  Olaessner  v.  Association,  100  Mo. 
514. 

It  is  true  that  these  decisons  and  the  principle  declared 
were  applied  to  grants  authorizing  the  use  of  the  surface 
of  the  streets.  But  the  public  use  of  streets,  as  has  been 
said,  is  not  confined  to  the  surface,  nor  is  the  power  of  the 
city  confined  to  that  of  regulating  the  U9e  of  streets  and 
public  grounds.  To  it  is  also  delegated  general  police 
powers,  and  under  them  it  is  authorized  to  pass  "all  such 
ordinances  as  may  be  expedient  in  maintaining  the  peace, 
good  government,  health  and  welfare  of  the  city,  its  trade, 
commerce  and  manufactures."  In  the  exercise  of  the 
powers  thus  delegated,  it  has  the  undoubted  right  to  regu- 
late the  public  use  of  the  streets,  both  above  and  beneath 
the  surface.  This  it  constantly  does  by  allowing  public 
sewers,  water  mains  and  gas  pipes  to  be  laid  beneath  the 
surface,  and  regulating  the  manner  in  which  the  work 
shall  be  done.  It  is  said  in  a  recent  case:  "This  power  to 
regulate  the  use  of  streets  is  not  confined  to  the  regulation 
of  travel  thereon,  but  under  it  the  city  may  allow  gas, 
water  and  sewer  pipes  to  be  laid  therein,  and  may  cause 
wells  therein  to  be  filled,  and  may  permit  the  erection  and 
maintenance  of  telegraph  poles  thereon.  All  these  uses  are 
consistent  with  the  uses  for  which  the  streets  are  acquired 
or  dedicated."  Schopp  v.  City  of  St.  Louis,  117  Mo.  136. 
The  dedication  of  the  streets,  then,  to  public  uses 
includes  as  well  the  soil  beneath  them  as  the  surface  itself. 


by  Google 


MISSOURI,  1895. 


state  V.  Hnrphy,  etc 


The  dtj  authorities  had  the  same  power  to  regulate  the 
uee  of  die  streeta  beoeatb  as  upon  the  surface  thereof,  and 
the  power  is  in  like  manner  limited  to  public  uses.  It  has 
iilso  been  held  that  the  general  power  to  regulate  the  use 
of  streets  is  not  confined  to  public  uses  common  and  known 
st  the  time  of  the  dedication,  but  extends  to  new  uses  as 
they  spring  into  ezisteace.  City  0/  St.  Louis  v.  Bell  Telepk. 
Co.,  mpra.  Under  these  well  settled  principles,  there  can 
be  no  doubt  that  the  municipal  authorities  of  the  city  of 
St.  Looia,  vested  as  they  are  with  such  enlarged  control 
over  property  devoted  to  public  uses,  have  the  power  to 
authorize,  and,  if  public  safety  and  general  welfare 
demand  it,  to  require,  all  electric  wires,  used  for  the  benefit 
of  the  public,  to  be  laid  underground.  This  would  be  a 
proper  and  legitimate  regulation  of  the  public  use  of  the 
Btreets.  But  the  streets  of  a  city  are  dedicated  to  public 
HUB  only,  and  are  held  by  the  municipality  in  trust 
for  BDch  uses.  The  trust  is  sacred,  and  the  city  has  no 
ittthority,  even  under  such  enlarged  powers  as  St.  Louis 
poBsesses,  to  permanently  divert  any  portion  of  it  from 
these  uses  to  such  as  are  purely  private.  The  question, 
then,  is  whether,  under  the  ordinance  granting  to  the 
National  Subway  Company  of  Missouri,  its  successors  or 
aisigns,  the  right  to  construct,  maintain  and  operate  con- 
doite,  pipes,  mains,  conductors,  manholes  and  service  and 
supply  pipes  in  uny  of  the  streets,  alleys,  etc.,  of  the  city 
of  St.  Louis,  during  the  term  of  60  years,  was  for  a  public 
or  private  use.  If  for  the  latter,  it  must  be  held  ultra  vires 
and  void. 

While,  under  the  pleadings,  the  issues  were  made  by 
demurrer  to  the  return,  evidence  was  taken  by  the  party 
and  filed,  and  the  case  was  argued  as  well  upon  the 
eTidence  as  upon  the  allegations  of  the  pleadings,  we  oon- 
Bider  the  question  as  presented  under  the  pleadings  and 
the  evidence.     "If  it  is  doubtful  or  questionable  whether 
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the  use  ia  public  or  not,  testimony  is  admiaaible  to  deter- 
mine the  fact." 

The  purpose  of  the  grant,  as  declared  in  the  ordinance, 
is  that  of  "distributing  and  maintaining  a  line  or  lines  of 
electric,  telegraph,  telephone  and  other  wires  ...  to 
be  used  for  the  transmisaion  of  electricity  for  any  and  all 
{lurposes."  By  section  5,  as  amended,  it  ia  declared  that 
such  corporation,  ita  successors  or  assigns,  shall  be  a 
common  carrier,  and  shall  have  and  enjoy  such  rights, 
privileges,  and  immunities  as  are  usually  had  and  enjoyed 
by  such  companies."  These  are  the  only  purposes 
expressed  in  the  ordinance.  A  clause  of  section  5  in  the 
original  ordinance,  which  was  omitted  from  the  amend- 
ment, provided  that  said  corporation  shall  permit  "any 
persons,  company  or  companies,  to  uae  said  system  of 
underground  conduits"  upon  terms  to  be  fixed  as  therein 
provided.  There  is  nothing  in  the  terms  of  the  ordinance 
from  which  an  inference  can  be  drawn  that  the  proposed 
conduits  and  wires  should  be  used  for  the  benefit  of  the 
public.  The  corporation  was  not  at  the  time  engaged 
in  the  business  of  transmitting  messages  by  use  of  electric 
wires,  or  transmitting  electricity  for  the  purpose  of  pro- 
ducing light  and  no  inference  can  be  drawn  that  the  pro- 
posed tranamiaaion  of  electricity  waa^for  uae  of  the  public. 
After  the  amendment  of  section  6  of  the  original  ordin- 
ance, no  obligation  was  left  on  said  corporation  to  serve 
the  public  in  any  capacity. 

The  corporation  to  which  the  franchises  were  granted 
was  chartered,  under  the  general  laws  of  the  State,  for  the 
purpoae  of  conatructing,  owning,  operating  and  maintain- 
ing a  line  of  underground  magnetic  telegraph  in  the  city 
of  St.  Louis,  but  immediately  on  obtaining  the  francbiaes 
conferred  by  the  ordinance  it  sold  and  assigned  them  to 
relator,  into  whose  hands  they  ace  claimed  to  have  passed 
by  assignment.  Relator  was  not  even  organized  as  a  tele- 
graph company.     It  was  organized  as  a  business  corpora- 
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tion.  Ita  parposes,  as  declared  in  its  articles  of  association, 
are  "to  lay  out  and  malDtain,  construct  and  operate,  lines 
of  subway  in  this  State  for  the  purpose  of  carrying  wires, 
for  the  transmission  of  electricity  and  electric  currents;  also 
to  lay  out,  construct  and  maintain  and  operate,  lines  of 
pipes,  mains  and  conductors  in  this  State  for  the  purpose  of 
distributing  substances,  either  for  fuel  or  illuminating 
purposes,  or  for  both."  So  it  appears  that  relator  does 
not,  under  its  charter,  undertake  to  discharge  a  public 
duty  by  itself  using  the  wires  for  telegraph  or  telephone 
purposes.  Its  purpose,  ao  far  as  appears  from  the  ordin- 
ance or  charter,  is  to  occupy  the  streets  by  subways  and 
electric  wires.  It  is  placed  uuder  no  obligations  to  use 
them,  or  cause  them  to  be  used,  fof  the  benefit  of  the 
public.  Still,  it  claims  the  right  to  so  occupy  every  street 
in  the  city  for  50  years.  No  duty  whatever  is  imposed 
upon  it,  no  control  over  its  works  or  business  is  retained 
by  the  city,  except  in  the  mere  approval  of  the  plans  it  may 
adopt  for  making  the  subways,  and  the  manner  of  execut- 
ing the  work.  The  evidence  shows  that  the  object  to  bo 
accomplished  in  granting  these  important  franchises  was 
to  vest  in  one  company  the  right  to  build  suitable  conduits, 
aud  to  require  all  telegraph,  telephone,  and  electric  light 
companies  to  lease  and  use  the  wires  of  the  favored  com- 
pany, its  successors  and  assigns. 

We  do  not  think  it  necessary  to  inquire  whether  a  cod- 
tract  of  this  character,  had  the  objects  been  expressed,  could 
be  upheld.  Such  purposes  were  not  expressed;  on  the 
coQtraiy,  the  provision  in  section  6  of  the  origical  ordin- 
ance, which  did  give  "auy  person  or  persons,  company  or 
oompanies,"  the  right  to  use  the  system  of  uiidergrouqd 
conduits,  was  studiously  omitted  from  the  amended  ordin- 
ance. As  the  ordinance  now  stands,  relator  is  under  no 
obligation  to  permit  any  telegraph,  telephone  or  electric 
light  company  to  use  its  wires,  and  it  is  thus  given  the 
power  to  control  the  use  of  the  streets  for  its  own  private 
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benefit.  We  think  the  extraordinary  rights,  powers  and 
franchisea  granted  under  the  ordinances  can  only  be  con- 
strued to  have  been  intended  for  the  private  use  of  said 
corporation,  and  that  the  city  therefore  had  no  power  to 
grant  them. 

Much  stress  is  laid  upon  the  fact  that  the  National  Sub- 
way Company  is  declared,  under  the  ordinance,  to  be  a 
common  'carrier.  But  calling  it  a  common  carrier  does 
not  make  it  one.  It  has  none  of  the  characteristics  of  a 
common  carrier.  To  ascertain  how  its  franchisea  are  to 
be  used,  we  must  look  to  the  rights  conferred  and  the 
duties  imposed  under  its  charter  and  the  ordinance. 
Does  it  appear  from  these  that  relator  invites  employment 
from  the  pubic  generally?  Does  it  obligate  itself  to  serve 
the  public  generally?  Is  it  subject  to  regulation  and 
control  in  respect  to  ita  dealings  with  the  public?  None 
of  these  essentials  to  a  public  business  auch  as  that  of  a 
carrier  appear.  On  the  contrary,  it  is  clear,  as  has  been 
shown,  that  a  private  buaineas  only  is  contemplated. 

2.  But  it  is  insisted  that  inasmuch  as  relator  and  ita 
aaaigns  have  gone  to  large  expense,  with  the  knowledge  of 
the  city,  in  constructing  subways  in  some  of  the  streets, 
and  have  paid  to  the  city  semi-annually,  in  advance,  the 
sum  of  $600  for  the  rights  and  franchises  granted  it,  as 
required  by  section  6  of  the  amended  ordinance,  the  city 
should  not  be  estopped  to  deny  the  validity  of  the  ordin- 
ance. There  is  no  doubt  that  the  doctrine  of  estoppel  is, 
as  a  general  rule,  alike  applicable  to  corporations  and 
individuals.  It  cannot,  however,  be  applied  to  validate  a 
contract  which  the  corporation  had  no  power  to  make. 
The  doctrine  is  thus  declared:  "Where  a  municipal  cor- 
poration enters  into  a  contract,  which  it  has  the  power  to 
make,  the  doctrine  of  estoppel  applies  to  it  with  the  same 
force  as  to  individuals.'*  Union  Depot  Co.  v.  City  of  St. 
Louis,  76  Mo.  393.  The  rule  is  thus  given  by  Bigelow : 
"If  the  act  undertaken  was  in  and  of  itself  ultra  virea  of 
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the  corporatioD,  no  act  of  that  body  c&n  have  the  effect  to 
estop  it  to  allege  its  want  of  power  to  do  what  was  under- 
t&kea."  Bigelow,  Estop.  (6th  ed.)  466,  467.  See,  also, 
Seovia  V.  Thayer,  105  U.  S.  143;  ThoTnas  v.  Railroad  Co., 
lOI  U.  S.  86;  Pennaylvannia  Ry.  Co.  v.  St.  Limit  A.  &  T. 
S.  Ry.  Co.,  118  U.  S.  317.  Id  the  case  last  cited  it  is 
Boid:  "We  know  of  do  well  coDsidered  case  where  a  cor- 
poratiOD  which  is  party  to  a  contiDuing  contract,  which  it 
had  DO  power  to  make,  seeks  to  retract,  and  refuses  to  pro- 
ceed further,  it  can  be  compelled  to  do  so."  As  the  city 
had  00  power  to  authorize  the  use  of  its  streets  for  private 
purposes  by  ordinance,  it  certainly  cauDOt  do  bo  by  estoppel. 

Peremptory  writ  deoied. 

Brack,  C.  J.,  aod  Robuson,  J.,  oonour.  Babclat,  J., 
concors  in  the  result. 

HOm— 8m  aota  to  G^nmd  ^i>.  Btt.Cto.-r.PaopWSjt.Oo.,pon. 


Stats  ov  Hibsoubi  bz  sbl.  St.  X<ouis  Undbbground  Sib- 
vicB  Company  t.  Williaic  J.  Mubfhy,  Stbsbt  Com- 
maaioNBB. 

Jf iMOurf  5iipr«ne  Court,  IHmutrf  IS,  1S9S. 


A  muiiclpal  OOTpontion  has  no  power  to  grant  the  oae  of  pnbllo  rtrsots 
tot  the  oonstmotion  and  maintenanoe  of  electrical  nibwajB,  l^  prirate 
[ddiridiiala  or  corporations,  thonfh  the  sola  purpose  may  be  that  of 
Ifaning  tliein  to  publio  wire-using  oorporatlons,  without  reaeiTing  the 
mperrlBioD  and  control  of  all  matters  Incident  to  location, 


So  (Dch  rewrved  power  was  to  be  implied;  it  must  be  exfveosed  in  the 

BtaoL 
Ab  onUnanoe  bj  which  a  eUy  undertook  to  grant  to  a  private  coipoiation 
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ths  il^t  to  maintain  ntbwi^t  nudsr  ettrj  street  foi  flf^  tbub,  to  the 
pnoticBl  ezclnsion  of  all  other  public  ueee,  and  to  giro  it  the  praotioal 
owil^  of  the  oM  of  all  public  wires  which  might  afterwards  be  required 
to  go  uadergroiind,  held  void,  aa  an  attempt  to  delegate  powen  which 
the  <Aty  alone  oould  exerolae  under  its  oharter. 
Cases  of.tbis  series  cited  In  opinion,  appearing  In  bold  faced  type:  Stiite  ea 
rA  Laeiede  Gaa  Light  Co.  v,  Mwfhy,  toI.  5,  p.  71 ;  City  of  St.  Xouta  t. 
StOTeUph.  Cto.,«iL»,  p.«i  OityofSt.Loai*\.  W.  U.  TeL  Co.,  toL4, 
p.  119. 

RsHEARiNQ  of  application  for  mandamua.  See  preceding 
case. 

Poyle,  Priest  &  Lehman,  Robt,  L.  McLaran,  John  Q. 
Chandler,  and  E,  A.  Noonan,  for  relator. 

D.  D.  Fizher  and  Edw.  C.  Kefir,  for  respoDdent. 

MacFaslanb,  J. :  This  is  an  original  proceeding  by 
mandamuB,  the  purpose  of  which  is  to  require  the  respond- 
ttnt,  Murphy,  as  street  commisaiouer  of  the  city  of  St. 
Louis,  to  grant  relator  a  permit  to  construct  condaits 
beneath  the  surface  of  Chestnut  street,  in  pursuance  of  a 
contract  claimed  to  hare  been  made  with  the  city  under 
ordinances.  The  case  was  beard  on  a  demurrer  to 
respondent's  return,  and  the  demurrer  was  overruled. 
Relator,  under  leave  of  court,  bos  answered  the  return. 
Evidence  was  taken,  and  the  questions  in  issue  have  been 
argued  and  the  case  is  now  to  be  determined  upon  its 
merits.  A  full  statement  of  tbe  pleadings  will  be 
found  to  accompany  tbe  former  opinion.  Most  of 
tbe  evidence  was  also  then  on  file,  and  was  treated  in  the 
argument  on  tbe  demurrer  and  in  the  opinion  as  forming 
a  part  of  tbe  record.  Tbe  answer  of  ^relator  is,  in  sub- 
stance, a  denial  of  the  allegation  of  the  return.  Tbe 
answer,  by  way  of  new  matter,  averred  that  its  articles  of 
association  had  been  amended,  whereby  its  purposes  are 
more  distinctly  set  out,  as  follows: 
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m»  oaiapmj  ifl  <H'gftnlsed  for  the  purpose  of  lartng  out,  oonstmotlng, 
BUDUining  Mid  <q»eratiiig  conduits  or  subways,  pipes,  mains,  oondooton, 
imnholw,  ud  aerrioe  pipea  in  the  streets,  alieTs.  or  other  public  places  ia 
tb«  dties  ot  Uiis  State  and  elsewhere,  to  be  used  in  distributing  and  main- 
Uining  a  line  or  lines  of  electrical  and  other  wires  owned  by  this  oom- 
puy  or  otheis,  together  with  all  neoeMary  feeders  and  serrioe  wires  and 
other  aleotrical  conductors,  and,  when  used  for  the  wires  of  others,  vpon 
reasonable  and  just  compensation;  and  to  acquire  and  hold  M  neoosoary 
ornsefol  gmuts,  to  oooupy  and  use  the  streets,  avenues,  allers,'  and  other 
pvMio  idaoos  for  the  purposes  aforesaid;  to  acquire  and  hold  suofa  prop- 
er^, real  and  personal  and  incorporeal,  as  may  be  requisite  and  neoessarj 
faitbe  premises;  to  makb  all  necessary  leases,  oontraots,  and  other  agree- 
ments as  maj  be  required  to  carry  out  the  purposes  of  the  company;  to 
sttka  ptopiK  by-laws,  and  to  do  and  perform  all  such  matters  and  things 
■s  may  bs  necswary  and  nsnal  for  the  effeotual  oonsommation  of  the  pur- 
poMS  for  whioh  the  company  Is  formed. 

The  answer  also,  for  the  purpose  of  showing  the  inten- 
tiOD  of  the  parties  io  makiog  the  contracts  and  granting 
the  franchises  evideticed  by  the  ordioances,  stated  at  length 
the  situation  in  the  city  of  St.  Louis  in  respect  to  the 
manner  in  which  electricity  was  then  carried,  the  incon- 
venience and  danger  of  such  methods,  and  the  necessity  of 
pioriding  for  placing  electric  wires  underground.  It 
charges  that  electric  wires,  for  all  the  uses  to  which  they 
are  applied,  are  for  the  benefit  of  the  public,  as  well  as  for 
the  private  gain  of  the  owners;  and  that  its  subways  "are 
intended  and  designed  for  the  use  of  all  persons,  upon 
reasonable  rates  and  like  conditions,  who  may  desire  to 
me  the  same  by  placing  wires  therein,  or  connecting  with 
wires  to  be  laid  therein ;  and  its  property  and  employment 
are  thereby  affected  with  public  use,  and,  being  so  affected, 
whether  its  charter  or  the  ordinances  granting  the  right 
to  ooDstTuct  and  operate  its  works  retains  the  reserved  right 
to  control  and  regulate  the  said  conduits  and  the  operation 
thereof  or  not.  Such  power,  authority  and  control  exist 
to  the  extent  of  protecting  the  public  against  danger, 
unjust  discrimination,  extortionate  charges  and  injustice 
and  oppression."  The  new  evidence  introduced  bore  upon 
the  character  of    the  uses   to  which  electric    wires    are 
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applied,  for  the  purpose  of  showing  that  all  such  uses  are 
public  in  their  nature,  the  incODveaieace  and  danger  of 
overhead  wires,  and  the  necessity,  conrenience  and 
economy  of  placing  them  underground,  and  in  one  subway. 
1.  We  are  unable  to  perceive  that  the  answer  of  relator, 
the  amendment  of  its  charter,  and  the  supplementary 
evidence  now  before  us  have  so  changed  the  situation  as  to 
require  a  different  conclusion  from  that  reached  upon  tha 
former  hearing.  On  that  hearing  it  was  held  that  the 
city,  under  its  charter  rights,  has  the  power  to  control  and 
regulate  the  public  use  of  its  streets  and  public  grounds, 
not  only  upon,  but,  if  public  safety  require  it,  above  and 
beneath  its  surface;  and  in  the  exercise  of  its  general 
police  powers  it  may  require  all  electric  wires  whose  uses 
are  of  a  public  character  to  be  placed  underground.  But 
it  was  held  further  that  the  unconditional  and  uncontrolled 
grant  contained  in  these  ordinances  was  essentially  for 
the  private  use  of  the  grantee  and  its  assigns,  to  which 
the  city  had  no  power  to  devote  its  streets.  No  claim  was 
made  on  the  first  hearing,  nor  indeed  can  it  be  justly 
made  now,  that  relator  proposes  to  deal  directly  with  the 
public.  At  most  it  only  proposes  for  its  own  private  gain 
to  furnish  others  the  instrumentalities  by  means  of  which 
they  may  subserve  the  public  interest.  Over  the  use,  sale, 
assignment  or  lease  of  these  instrumentalities  the  city  has 
expressly  reserved  no  control  or  management.  The  busi- 
ness thus  proposed  can  no  more  be  denominated  public 
than  could  that  of  manufacturing  electric  wires  for  the  use 
of  a  telegraph  company,  or  rails  for  use  in  the  track  of  a 
railroad,  or  pipes  for  conducting  water  or  gas  through  the 
streets.  A  single  instrument,  though  a  necessary  part  of 
a  public  work,  is  not  a  public  instrumentality,  for  the 
manufacture  of  which  the  power  of  eminent  domaio  could 
be  exercised  even  by  the  State.  The  use  to  which  it  may 
be  applied  is  not  the  test  of  its  public  character.  The  use 
to  which  the  entire  work,   and  not  parts  of  it,  are  to  be 
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applied,  is  the  proper  teat.  The  city  of  St.  Louis  made  an 
uDcenatitutional  lease  of  a  portion  of  its  public  wharf  to  an 
elevator  company  to  be  used  for  erecting  and  maintainlBg 
a  warehouse  for  the  storing  and  handling  of  grain  and 
other  merchandise  in  connection  with  the  use  of  its  elevator. 
The  power  of  the  city  to  make  the  lease  was  questioned. 
This  court  held  that,  while  the  city  had  power  to  lease  its 
unused  wharf  for  the  purposes  specified  in  the  lease,  it  had 
no  right  to  authorize  the  erection  of  such  buildings  thereon 
without  reserving  a  control  over  the  buildings  and  the  uses 
to  which  they  should  be  applied.  Belcher  Sugar  Refining 
Co.  V.  St.  Louit  Orain  Elevator  Co.,  82  Mo.  126.  The 
court,  in  its  opinion,  says:  "The  owner  of  the  building 
may  open  or  close  it  at  his  pleasure,  and  may  discriminate 
between  shippers  and  receivers  of  produce,  and  make  his 
a  strictly  private  business,  as  if  a  retail  dry  goods 
merchant  were  permitted  to  erect  a  building  on  the  wharf 
to  conduct  hia  business  in.  There  is  no  reservation  by  the 
city  in  the  lease  to  defendamt  of  any  control  whatever  of 
the  building  or  busineBs."  The  court  says  further:  "The 
city  has  no  right,  and  can  acquire  none  from  the  Legis- 
lature, to  make  such  a  disposition  of  the  property  con- 
demned for  wharf  purposes  as  will  prevent  her,  in  the 
event  it  should  become  necessary  to  extend  and  pave  the 
wharf,  from  doiug  its  duty  in  that  respect."  The  same 
may  be  said  in  respect  to  the  property  held  in  trust  by  the 
city  for  public  streets.  The  city  has  no  power  to  divert 
their  uses  from  those  to  which  they  were  dedicated.  It 
had  no  right  to  grant  their  use  to  relator  for  subways, 
though  its  sole  purpose  may  be  that  of  leasing  them  to 
public  wire  using  corporations,  without  reserving  the  power 
of  supervision  and  control,  not  only  of  the  work  of  excava- 
ting in  the  streets,  but  of  all  matters  incident  to  its  loca- 
tion, construction,  maintenance  and  use.  No  such  powers 
have  been  reserved  under  these  ordinances. 

VOL.   Tl — 6. 
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2.  It  is  now  insisted  that,  inasmuch  as  all  the  uses  to 
which  electric  wires  are  ordinarily  applied''  are  of  a  public 
characer,  and  as  the  subways  are  to  be  used  by  corpora- 
tious  exercising  public  fuoctioDs,  they  are  for  public,  and 
not  for  private,  usu,  and  the  power  of  regulation  and 
control  is  restirred  in  the  municipal  authorities.  In  other 
words,  that  the  uses  to  which  the  subways  are  to  be 
applied,  and  not  the  ownership,  determines  their  character; 
and,  if  the  use  is  public,  the  streets  may  be  devoted  to  their 
maintenance,  and  the  power  to  regulate  ie  reserved.  It 
may  be  conceded  that  the  use  of  electric  wires  for  the 
transmission  of  messages  by  telegraph  and  telephone, 
and  for  the  distribution  of  light  throughout  the  city  for 
the  use  of  its  inhabitants,  is  essentially  public  in  its 
character,  and  to  which  the  public  streets  may  be  properly 
devoted.  Indeed,  the  correctness  of  this  proposition  has 
been  frequeutly  declared  by  this  court,  and  is  recognized 
by  the  legislation  of  this  State.  8t€Ue  t.  M-u/rphy,  [aiUiO, 
p.  77],  and  cases  cited;  Rev.  St.  1889.  sees.  2721,  2792. 
It  may  also  be  conceded  that,  where  the  franchises  granted 
by  the  government  are  for  the  purpose  of  subserving  the 
public  interests,  power  is  reserved  in  the  public  to  control 
the  use  for  the  common  good,  unless  restricted  in  the 
grant.  As  has  been  said:  "The  rights  of  the  public  are 
never  presumed  to  be  surrendered  to  a  corporation  uolesB 
the  intention  to  surrender  clearly  appears  in  law."  Perrtne 
V.  Canal  Co.,  9  How.  172.  But  it  must  be  kept  in  mind 
that  the  city  of  St.  Louis  does  not  exercise  original  govern- 
mental functions,  but  only  such  measure  thereof  as  the 
State  has  seen  fit  to  delegate  to  it.  Telegraph,  telephone 
and  electric  light  companies  also  receive  their  powers 
directly  from  the  State.  The  reserved  power  to  regulate 
them,  unless  within  the  delegated  power  of  the  city,  rests 
in  the  State.  These  corporations  are  vested  with  power, 
under  certain  restrictions,  to  use  the  public  streets  of  cities, 
and  to  place  their  wires  and  other  fixtures  under  ground, 
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on  obtaining  the  coDaant  of  the  muDicipal  authorities 
thereof.  Rev.  St.  1889,  aeca.  2721,  2793.  It  is  eyident 
that  the  city  has  do  such  reaerved  power  over  these  wire 
using  corporations  aa  is  poaaeased  by' the  State.  It  can 
only  ezerciae  sucb  powers  as  are  "granted  in  express 
terms;  those  necessarily  or  fairly  implied  or  incident  to 
those  expressly  given;  those  essential  to  the  declared 
objects  of  the  corporation.'"  1  Dill.  Mun.  Corp.  sec.  89; 
CUy  of  St.  Louis  t.  BeU  TelepTu  Co.,  96  Mo.  625.  The 
expreaa  powers  bearing  upon  the  rights  here  claimed  are 
confined  to  general  police  powers  and  the  power  to  regu- 
late legitimate  public  uses  of  the  streets.  But  the  public 
corporations  to  which  the  relator  proposes  to  lease  the  use 
of  the  streets,  and  through  which  it  proposes  to  serve  the 
public,  has  express  power  from  the  State  to  place  its  wires 
aad  other  fixtures  under  ground  in  the  streets  of  cities, 
provided  it  obtain  the  consent  of  the  municipal'  authorities 
thereof.  It  is  clear,  therefore,  that  when  a  telegraph  or 
other  such  oorporatioa  secures  the  right  to  lay  its  wires 
under  ground  in  the  streets  of  the  city,  no  power  of  regula- 
tion is  reserved  by  the  city  except  such  as  is  incident  to 
the  regulation  of  the  use  of  the  streets,  and  such  as  the 
safety  and  welfare  of  the  public  may  demand.  Any 
further  rights  must  be  secured  by  contract,  as  conditions 
of  the  grant.  City  of  St.  Louis  v.  BeU  Teleph.  Co.,  supra; 
CUy  of  St,  Louis  r.  W,  U.  Tel.  Co.,  149  U.  S.  469. 

3.  But,  conceding  that  the  subways  relator  proposes  to 
construct  are,  without  other  requirements  or  conditions 
thMi  those  expressed  in  the  ordinances,  of  such  a  public 
character  and  for  such  a  public  use  as  will  authorize  their 
construction  in  the  public  streets,  and  that  the  city  has  the 
power  to  confine  their  uaeto  public  purposes,  we  are  still 
of  the  opinion  that  the  ordinances  are  void,  for  the  reason 
that  the  city  thereby  undertakes  to  delegate  powers  which 
it  alone  can  exercise  under  its  charter.  The  attempt  is 
made  under  the  ordinance  to  grant  to  the  National  Subway 
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Company  and  its  assigns  the  right  jto  occupy  space  for  its 
subway  beneath  (he  surface  of  every  street  in  the  city  for 
the  period  of  60  years,  to  the'  practical  excluaion  of  all 
other  public  uses.  It  is  given  power  to  select  its  own 
patrons  and  dictate  its  own  terms.  It  can  elect  upon 
which  streets  its  works  can  be  constructed.  It  can  prac- 
tically control  the  charges  of  all  electric  wire-using  cor- 
porations. It  Loathe  practical  control  of  the  use  of  all 
public  wires  which  may  hereafter  be  required  to  go  under 
ground.  By  the  ordinances  the  city  virtually  surrenders 
to  relator  its  power  to  regulate  the  underground  use  of  its 
streets  by  wire-using  companies,  and  permits  their  use  for 
such  public  purposes  only  as  may  appear  most  profitable 
to  relator.  The  contract  can  only  be  characterized  as  an 
attempt  on  the  part  of  the  city  to  surrender  and  bargaio 
away  to  relator  its  charter  powers.  This  it  could  not  do. 
"Powers  are  conferred  upon  municipal  corporations  for 
public  purposes,  and  as  their  legislative  powers  cannot 
.  .  .  be  delegated,  so  they  cannot,  without  legislative 
authority,  express  or  implied,  be  bargained  or  bartered 
away.  Such  corporations  may  make  authorized  contracts, 
but  they  have  no  power,  as  a  party,  to  make  contracts  or 
to  pass  by-laws  which  shall  cede  away,  control  or  embar- 
rass their  legislative  or  governmental  powers,  or  which 
shall  disable  them  from  performing  Iheir  public  duties." 
1  Dill.  Mun,  Corp.  sec.  97;  Belehtr  Sugar  Refining  Co.  v. 
Si.  Loui»  Grain  Elevator  Co.,  supro;  Matthews  V.  City  of 
Alexandria,  QS  Mo.  119.  In  the  case  last  cited  the  city  of 
Alexandria  undertook  to  lease  to  Matthews  its  wharf, 
which  the  city  bad  power  to  regulate  and  control.  In 
passing  upon  the  validity  of  the  contract,  the  court  says : 
"No  authority  was  given  by  the  charter  of  the  city  to  lease 
the  wharf,  or  farm  out  its  revenues,  or  to  empower  anyone 
else  to  fix  the  rate  of  wharfage.  All  these  things  were 
attempted  to  be  done  by  the  contract  under  consideration, 
and,  being  wholly  unauthorized,  the  contract  was  illegal 
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and  void.  The  legislative  authority  of  the  city  could  not 
be  delegated,  nor  could  the  city  abdicate  its  control  over 
the  public  property  held  in  trust  by  it  for  the  benefit  of 
the  public. "  The  evidence  here  shows,  and  common  knowl- 
edge advises  as,  that  economy  of  space,  convenience  to 
the  public,  security  and  proper  adjustment  of  conflicting 
interests  of  the  various  competing  companies  make  it  desir- 
able, if  not  necessary,  that  all  electric  wires  should  be 
laid  in  one  subway ;  but  (he  city  cannot  cede  to  another  the 
power  of  supervision  over  them.  That  power  can  only  be 
exercised  by  the  city.  Writ  denied. 
BRA.CB,  C.  J.,  and  Babclay,  J.,  concur. 

Non.--See  note  to  Oratid  Av.  J^.  Co.  v.  PeqpU'a  S^.  Co.,  pott. 


Cm  OP  Philadblphia  v.  Ambeican  Unids  Tblegraph 
Company. 

Pennsylvania  Supreme  Court,  April  8,  ISSS. 

TXLZaRATK.— MDinOIPAL  LIOSNBE  FEB. 

Ordinanoefl  impodiig  aimual  license  fee  on  the  poles  and  wins  ot  a  tele- 
graph oompanj  are  valid  as  an  exeroiae  of  the  police  power  and  not 
inralld  aa  regolationa  of  interstate  commerce. 

Quea  of  this  series  cited  in  opinion,  appearing  In  bold  taoed  tTpe:  W.  U. 
Td.  Co.  T.  PhOadeiphia,  vol.  9,  p.  98;  Chester  v.  Phitad^phia,  Ox.  TO, 
Co.,  Tol.  4,  p.  91,  note;  Atlentown  *,  W.  U.  ly,  Co.,  toL  4,  p.  W;  Chetter 
r.  W.  U.  r«J.  Co.,  Tol.  4.  p.  100. 

Appbal  by  defendant  from  judgment  of  Philadelphia 
County  Court  of  Common  Pleaa  in  favor  of  plaintifiF  in  an 
action  for  the  recovery  of  license  fees. 

The  following  are  the  facts  in  the  case :  Defendant  set 
up  the  defense  that  the  ordinances  were  illegal  and  void, 
in  that  it  had  paid  to  the  commonwealth  of  Pennsylvania 
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all  taxes  upon  the  value  of  said  poles  and  wires  as 
included  in  and  represented  by  its  capital  stock,  and  upon 
the  gross  receipts  derived  from  the  use  thereof  and  further, 
that  it  had  accepted  the  act  of  Congress,  approved  July  24, 
1866,  and  that  the  poles  and  wires  in  question  were 
principally  employed  and  operated  in  the  transmission  of 
messages  between  the  different  States,  and  were  instru- 
ments of  commerce;  that  the  charge  upon  the  wires  and 
poles  in  question  produced  an  amount  that  was  more  than 
ten  times  the  cost  of  regulating  and  supervising  the  said 
poles  and  wires  and  issuing  licenses  therefor,  and  would 
produce  revenue  to  the  city,  and  was  hence  void  as  an 
exercise  of  the  police  power,  and  invalid  for  the  reason 
also  that  it  was  a  regulation  of  interstate  commerce.  The 
court  made  the  rule  for  judgment  absolute,  and  judgment 
was  entered  for  the  amount  claimed,  with  interest,  less 
the  credit  allowed. 

These  ordinances  were  before  the  court  in  the  case  of 
W.  V.  TO..  Co.  T.  City  of  rhUadelphia,  22  W.  N.  0.  39, 
and  there  sustained.  No  point  was  made  as  to  the  lack  of 
power  to  impose  the  license  fees  in  question  upon  the 
defendant  company  upon  the  ground  of  its  being  engaged 
in  interstate  commerce,  nor  was  any  federal  question 
raised,  nor  did  the  point  arise  in  the  case  of  Cheater  t. 
Ttiegraph  Co.,  148  Pa.  St.  120,  for  the  reason  that  that 
company  operated  entirely  within  the  State  of  Pennsyl- 
vania. The  point  appears  to  have  been  alluded  to  in  the 
case  of  AUerUown  r.  Telegraph  Co,,  148  Pa.  St.  117, 
though  not  referred  to  in  the  opinion  of  the  court,  and 
probably  not  pressed.  It  was  attempted  to  be  raised  in 
the  case  of  CUy  of  Chester  r.  W.  JT.  Tel.  Co.,  154  Pa. 
St.  464,  but  not  decided  by  this  court  by  reason  of  the 
defective  character  of  the  a£Sdavit  of  defense. 

John  R  Read,  Silas  W.  Petit  and  B.  B.  Gill,  for 
appellant. 
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Chester  N.  Fair,  Jr.,  E.  SpeTicer  Miller,  Aast.  City  Sol., 
and  Charlea  F.  Warwick,  City  Sol.,  for  appellee. 

Per  Curiam:  We  fiad  aothing  in  the  record  that 
would  justify  U3  in  sustaining  either  of  the  assignments 
of  error.  There  was  no  error  in  entering  judgment 
againat  the  defendant  company  for  want  of  a  sufficient 
affidavit  of  defense.     Judgment  affirmed. 

Hon.— See  note  to  Orand  An.  Bg.  Co.  t.  PeopU'a  Rfi,  Co., pott. 


New  Castle  v.  Electbic  Company. 

Pemuifiwmia  Covntif  Court,  Aug.  IS,  t89$, 

(IS  P&.  Co.  Ct.  B.  OOS.) 

ELECTTRIO  UOHT.— MUNICIFAIj  LICXm  IXB, 

HnnkdiMtl  llcenae  fees  may  be  oolleoted  in  an  aotion  of  debt  against  eleo- 
tric  compauiea  in  defanlt  of  their  payment,  although  the  ordinance 
ImpoBing  Booh  (eee  providee  in  apeclflo  terms  only  for  a  penalty  in  oase 
{tfde&olt. 

A  oontnot  entered  into  between  a  mnniolpal  oorporatlon  and  an  electric 
Ught  compeny  for  the  lighting  of  its  streets  oarries  with  it  the  implied 
righlrto  ereot  the  neoaesaty  poles  and  wires  in  the  streets  for  the  pur- 
pose of  carrying  ont  the  contract;  and  the  olty  can  impose  no  tax  at 
Uoenae  fee  on  any  poles  or  wires  used  exclusively  for  suoh  purpose. 

Bnoh  tax  or  license  fee  may  be  imposed  upon  poles  or  wires  not  so  ezcln- 
slvely  used. 

Cases  of  this  series  cited  in  oi^nion,  appeafing  in  bold  faced  type:  W,  V. 
IW.  Go.  T.  FhSadAphUi,  voL  3,  p.  98;  AOentown  t,  W.  U.  2W,  Co.,  vol 
4,  p.  90;  ChaUr  v.  W.  U.  TO.  Co.,  toL  8,  p.  98. 

A.  W.  Gardner,  City  Solicitor. 

Dana  &  Long,  contra. 

Wallace,  P.  J. :  This  action  comes  before  the  court 
on  a  motion  after  judgment  fur  want  of  sufficient  afU- 
davit  of  defense. 
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The  city  of  Kew  Castle  passed  an  ordinance  entitled 
"Ad  ordinance  providing  for  the  licensiDg  of  telegraph, 
telephone  and  electric  light  poles  and  wires,  and  collecting 
of  an  annual  license  tax  therefor,"  which  ordinance  was 
approTed  h;  the  mayor  on  the  30th  day  of  March,  1892. 
The  defendant  company  being  a  chartered  corporation 
doing  business  in  the  city  of  New  Castle,  caused  to  be 
erected  therein  a  large  number  of  poles  and  many  miles  of 
wire.  The  ordinance  prorides  for  an  annual  license  ttkx. 
of  fifty  cents  on  each  pole  and  one  dollar  for  every  mile  of 
wire;  also  a  penalty  for  failing  to  take  out  said  license. 

The  defendant  corporation  failed  to  take  out  said  license 
as  required  by  said  ordinance,  and  refused  to  take  out  the 
same  or  pay  the  said  license  tax.  The  plaintiff  thereupon 
brought  this  suit  in  this  court  and  filed  its  statement  of 
claim,  which  statement  claims  defendant  is  indebted  to 
plaintiff  for  the  license  tax  on  the  poles  and  wires  as  afore- 
said, in  the  sum  of  $939,  being  tax  on  570  poles  at  60 
cents  each  and  27^^  miles  of  wire  at  $1  each  mile  or  fraction 
thereof  over  a  mile,  for  the  years  1892,  1893,  1894,  and 
makes  the  ordinance  part  of  said  statement. 

The  defendant  files  its  affidavit  of  defense  and  alleges  in 
substance  that  the  city  cannot  maintain  this  action  for  the 
following  reasons: 

1st.  Ordinance  does  not  provide  for  action  of  debt. 

2nd.  Ordinance  only  provides  for  penalty. 

3rd.  City  has  no  power  or  authority  to  pass  said  ordin- 
ance. 

4th.  Ordinance  is  void,  because  it  contains  more  than 
one  subject. 

5th.  Action  can  only  be  maintained  for  two  years. 

Defendant  claims  that  plaintiff  cannot  maintain  this 
action  for  the  reason  of  a  certain  contract  entered  into 
between  the  plaintiff  and  the  defendant,  whereby  the 
defendant  was  to  furnish  and  is  now  furnishing  the  said 
plaintiff  with  electric  lighta  to  light  said  city,   and  by 
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reason  of  said  coDtract  the  said  city  cannot  maintaia  this 
action  against  defendant.  Also,  said  tax  is  unreasonable. 
In  considering  this  case,  reasons  1,  2,  8,  4  and  5  can  be 
considered  together.  True,  the  ordinance  only  provides  in 
specific  terms  for  a  certain  penalty,  and  does  not 
in  so  many  words  provide  for  action  of  debt,  yet 
onr  courts  bare  frequently  held  that  such  a  license  can 
be  collected  in  an  action  of  debt.  We  do  not  think  it 
necessary  to  discuss  the  principles  and  questions  brought 
forth  by  each  of  the  questions  raised  in  the  above  rea- 
sons, but  following  the  rule  laid  down  by  our  Supreme 
Court  in  Wegeem  Union  Telegraph  Compamy  t. 
FhUetdOphia,  22  W.  N.  G.  39,  which  appears  to  rule 
each  of  these  questions,  we  next  go  to  the  case  of  Mlen~ 
town  T.  Western  Union  SM.  Co.,  148  Pa.  118,  where  the 
same  principles  are  fully  discussed  and  the  case  first 
named  followed.  Also,  we  have  the  case  of  Chester  t. 
Western  Union  Tel.  Co.,  154  Pa.  466,  where  the  same 
doctrine  is  laid  down.  And  that  leads  us  to  the  last 
case  reported,  the  case  of  Philadelphia  v.  American  Union 
Td.  Co.,  Adv.  Rep.,  where  the  same  doctrine  is  laid 
down  by  a  per  curiam  opinion,  and  that  opinion  was 
very  short. 

From  the  principles  laid  down  in  the  cases  cited  we  are 
led  to  the  conclusion  that  ander  the  law  the  city  has  a 
right  to  collect  such  license  in  an  action  of  debt;  that  the 
fact  of  the  ordinance  only  providing  penalty  does  not  hinder 
or  bar  the  action  in  debt.  Hence  we  find  no  merit  in  the 
statement  that  the  city  has  no  authority,  neither  do  we 
find  any  merit  in  the  reason  that  the  ordinance  is  void  for 
the  reason  of  its  containing  more  than  one  subject.  The 
object  of  the  title  is  to  give  notice  of  the  contents  of  the 
bill  or  ordinance.  The  title  to  this  ordinance  clearly 
indicated  the  contents  of  the  ordinance  and  hence  is 
regalar  and  constitutional.  The  defense,  that  an  action 
can  only  be  maintained  for  tax  within  two  years,  can  not 
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be  Bustained  for  the  reason  that  this  is  a  question  in  debt 
and  not  a  penalty,  and  hence  can  be  collected,  if  at  all,  for 
a  period  of  six  years.  These  propositions,  as  well  as  the 
defense  that  the  amount  is  unreasonable,  have  been  fully 
diacuBsed  and  ruled  in  the  cases  above  cited,  and  we  cannot 
in  this  action  give  any  weight  to  them,  and  bo  far  as  those 
reasons  are  concerned,  judgment  ought  to  be  entered  fur 
want  of  sufficient  affidavit  of  defense. 

That  brings  ua  to  the  oext  element  of  defense  in  this 
case,  to  wit:  the  contract  with  the  plaintiff  to  furnish 
electric  lights  for  the  city.  A  contract  was  made  by  the 
Electric  UlumlQating  Company  of  Chicago,  111.,  with  the 
city  of  New  Castile  for  the  famishing  of  a  certain  number 
of  electric  lights  for  the  purpose  of  lighting  the  city  of  New 
Castie.  This  contract  was  assigned  to  the  New  Castle 
Electric  Company,  the  defendant.  Additional  or  supple- 
mentary contracts  were  signed  by  both  parties,  whereby 
the  said  Electric  Company  was  to  furnish  electric  lights  to 
the  said  city,  at  a  certain  price  per  annum ;  that  said  com- 
pany was  granted  the  right  to  erect  poles  and  wires  for  the 
purpose  of  lighting  aaid  city;  that  the  contract  stipulates 
that  said  poles  and  wires  were  to  be  erected  and  main- 
tained subject  to  the  police  regulations  of  said  city  and 
UDder  the  supervision  of  the  city  engineer. 

As  we  understand  the  law,  where  a  party  makes  a  con- 
tract to  do  a  certain  thing  for  another,  which  contract 
requires  the  use  of  that  party's  property,  and  the  party 
owning  the  property  having  knowledge  of  what  use  the 
contract  would  require  of  his  property,  and  with  such 
knowledge  signB  said  contract,  be  gives  hia  implied  consent 
to  the  rightful  use  of  such  property  for  purpoae  of  said 
contract.  In  other  words,  when  the  city  of  New  Castle 
entered  into  the  contract  with  the  defendant  in  this  case 
for  the  furnishing  of  light  for  the  said  city,  and  signed  the 
contract  for  the  same  subject  to  the  superviaion  of  the 
police  department  of  the  city  or  the  city  engineer,  they 
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gave  the  right  to  erect  polea  and  wirea  aufficient  to  furnish 
such  light,  otherwise  it  would  be  unjust  and  inequitable. 
When  the  city  entered  into  the  contract  with  the  defend- 
ant to  light  the  city  they  gave  them  the  right  to  erect 
poles  and  wires  to  carry  out  said  contract,  and  cannot  now 
impose  a  tax  or  levy  for  police  regulatiou  on  any  poles  or 
wires  that  are  used  ezclusively  for  the  purpose  of  carrying 
out  said  contract. 

With  thii  view  of  the  law,  we  are  of  the  opinion  that 
the  city  of  New  Oastle  has  the  right  to  levy  a  tax  for  the 
purpose  of  police  regulation  on  alt  poles  and  wires  not 
used  for  the  exclusive  use  of  the  city  contract,  and  that 
those  poles  and  wires  used  for  the  exclusive  use  of  the 
city  contract  are  exempt  from  any  taxation. 

Now,  August  12,  1895,  the  rule  in  this  case  is  made 
absolute  as  to  the  poles  and  wires  not  used  exclusively  for 
the  city  contract,  and  judgment  is  hereby  entered  in  favor 
of  plaintiff  and  against  the  defendant  for  the  sum  of  one 
hundred  and  thirty-three  dollars  and  eight  cents,  with 
oofltB  of  this  proceeding. 
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In  be  Chipchasb. 

EanmuBupnme  Court,  Jan.  11, 1896, 

(SO  Eftn.  sn.) 

TKuTHom  ooMFANT.— HninoiFAi.  Licxasi  vn. 

(Hflftd^ioto  t^  the  ooort); 

Withoat  pioof  of  ttie  i^TUeges  enjoyed  and  tlie'  bardens  borne  hj  a  tele- 
pho&e  eaoifUij  In  a  vAty  of  the  fiist  claes,  or  of  the  expenditures, 
indebtodnew  and  oeoenities  of  the  oity.  It  osnoot  be  said,  as  a  matter  of 
law,  that  a  lioenae  tax  agalast  the  oompaay  of  $19  per  a-nnnm  for  eaob 
busineaa  "phone,  and  of  $10  per  anniun  for  each  reeideiioe  'phone,  Tised 
by  the  ooiopany  within  the  oitr,  Isezoecsive,  prohibitive,  or  oppreealve. 

BenUey  &  Ferguson  and  Qleid,  Wan  &  Qleed,  for  peti- 
tioner. 

Oeorge  W.  Adam$  and  John  W.  Adamt,  for  respondent. 

Johnston,  J.:  On  September  13.  1895.  H.  G.  Chip- 
chase,  the  manager  of  the  Missouri  &  Kansas  Telephone 
Company  at  Wichita,  was  arrested  for  the  Tiolation  of 
an  ordinaQce  of  the  city  of  Wichita  imposing  a  license 
tax  on  telephones,  and  prescribing  penalties  for  using 
them  without  complying  with  its  |irequirementa.  The 
first  section  of  the  ordinance  provides  that  any  company, 
corporation  or  person  engaged  in  the  telephone  business  in 
the  city  of  Wichita  shall  pay  a  license  tax  of  |12  per 
annum  .upon  each  business  'phone,  and  a  tax  of  |10  per 
annum  for  each  residence  'phone,  ustid  in  carrying  on  such 
busisesa,  and  making  it  unlawful  to  carry  on  the  busintiss 
without  having  obtained  from  the  city  clerk  a  license 
therefor*    '^^^  second  section  provides  that,  if  any  corn- 
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pany,  corporatiOD  or  persoD  carries  on  the  busioeBS  with- 
out procuring  a  license,  they  will  forfeit  the  sum  of  |25  for 
each  day  that  each  'phone  is  used  or  operated.  The  third 
section  makes  it  an  offense  to  carry  on  the  business  with- 
out paying  the  tax  and  procuring  a  license,  and  provides 
that  any  manager,  ^ent,  servant  or  employe  of  a  company, 
corporation  or  person  who  shall  violate  the  ordinance 
shall,  upon  conviction,  be  fined  in  any  sum  not  exceeding 
HOO.  The  telephone  company  of  which  Chipchase  was 
the  manager  was  engaged  in  the  telephone  business  in 
Wichita,  and  it  is  alleged  that  the  company  had  about  290 
telephones  in  use  within  the  corporate  limits  of  the  city. 
The  company  refused  to  pay  the  license  tax  or  otherwise 
comply  with  the  provisions  of  the  ordinance,  and,  upon  a 
complaint  made,  Chipchase  was  arrested,  under  a  warrant 
issued  by  the  police  judge  of  the  city  of  Wichita.  Upon 
the  application  of  Chipchase,  the  writ  of  habeas  corpus  was 
issued.  In  the  return  of  the  city  marshal,  he  sets  forth  the 
fact  that  Chipchase  ia  in  hia  custody  by  virtue  of  a 
warrant  duly  issued  as  aforesaid,  and  also  setting  out  a 
copy  of  the  city  ordinance  under  which  the  petitioner  was 
prosecuted.  Chipchase  excepts  to  the  sufficiency  of  the 
retam,  and  asks  to  be  discharged  from  custody.  It  is 
insisted  by  tiie  petitioner  that  the  ordinance  is  void,  first, 
because  the  license  tax  is  unreasonable  and  excessive; 
second,  because  it  obtsructa  and  places  a  burden  upon 
interstate  commerce;  third,  because  the  instruments  upon 
which  the  license  taxes  are  assessed  are  covered  by  letters 
patent. 

In  the  application  for  the  writ  are  found  allegations  to 
the  effect  that  the  license  tax  imposed  is  grossly  excessive, 
and  that  as  the  business  of  the  company  extends  beyond 
the  limits  of  the  State,  the  license  tax  amounts  to  a  tax  on 
interstate  commerce.  These  and  other  arermenta  of  the 
application,  however,  are  not  admitted  in  the  return  to 
the  writ,  and  they  were  denied  by  counsel  for  respondent 
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at  the  hearing.  The  questions  so  well  argued  by  counsel 
are,  therefore,  not  ripe  for  decision,  nor  do  any  of  the 
objections  made  afford  grounds  for  the  discharge  of  the 
petitioner.  No  issue  was  joined  nor  proof  offered  in  the 
case. 

Aa  the  ordinance  is  included  in  the  return,  we  may 
inquire  and  determine  whether  upon  its  face  it  is  valid. 
Express  authority  has  been  given  by  the  Legislature  to 
levy  and  collect  liceuBe  taxes  upon  all  callings,  trades, 
professions  and  occupations,  including  telephone  com- 
panies, within  the  limits  of  cities  of  the  first  class.  (Gen. 
St.  1889,  ^^  555,  804.)  In  such  cases  it  has  been  held 
that  the  municipality  is  not  limited  to  the  mere  expense  of 
reffulation,  but  that  they  may  be  imposed  for  the  purpose  of 
obtaining  revenue  to  meet  the  general  expenses  of  the  city. 
JFVetweU  v.  City  of  Troy,  18  Kan.  271 ;  City  of  Newton  v. 
Atchison,  31  id.  151;  TuUosa  v.  City  of  Sedan,  SI  id.  165; 
City  of  Cherokee  v.  Fox,  34  id.  16;  City  of  Wyandotte  T. 
Corrigan,  35  id.  21;  City  of  Qirard  v.  Biasell,  44  id.  66. 
"While  the  tax  levied  appears  to  be  very  large,  we  can- 
not say  as  a  matter  of  law  that  it  is  excessive,  nor  can 
we  without  proof  hold  that  it  is  oppressive  or  prohibi- 
tive. In  Fretwell  v.  City  of  Troy,  supra,  it  was  said  that 
"  the  mere  amount  of  the  tax  does  not  prove  its  inva- 
lidity." The  city  cannot  impose  a  license  tax  beyond 
the  necessities  of  the  city,  nor  can  it  impose  one  bo 
excessive  as  to  prohibit  or  destroy  the  occupation  or 
business.  City  oj  Lyo-ns  v.  Cooper,  39  Kan.  324.  Many 
things,  however,  enter  into  the  determination  of  what  con- 
stitutes a  just  and  reasonable  license  tax,  but  as  to  the 
conditions  existing  in  Wichita  we  are  not  advised.  There 
is  the  nature  of  the  franchise  or  privileges  enjoyed  by  the 
company  within  the  city,  the  prices  which  they  charge  for 
the  service  given  by  it  to  its  patrons,  the  amount  of  prop- 
erty   tax,    if    any,    paid    by    the  company,  the  current 
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expenses  of  the  muDicipality,  and  the  amouot  of  ite 
indebtedneBs.  Without  information  upon  these  questionB, 
the  court  cannot  determine  that  a  license  tax  of  tl2  per 
annum  upon  a  husiness  'phone  and  (10  upon  a  residence 
'phone  is  prohibitive,  excessive  or  oppressive.  Sabeaa 
corpw  may  not  be  the  most  appropriate  proceeding  in  which 
to  determine  the  questions  presented  and  discussed  hy 
counsel,  but,  before  we  can  decide  them  in  this  proceed- 
ing,  an  issue  must  be  joined,  and  the  facts  must  be  either 
established  by  proof  or  agreed  upon  by  the  parties.  The 
petitioner  will  be  remanded. 
All  the  justices  concurring. 

Kon.— See  note  to  Grand  Av.  Rj/.  Co.  t.  PeopWa  Sy.  Co.,  pott. 


Geosos  W.  Pottkb  v.  ScRiNTON  Thaction  Compamt. 

Pauuglvania  Supreme  Court,  July  IS,  1896. 

(178  Ea.  St  271.) 

BiQEfr  or  arrsKR  baHiWat  oohfant  to  ohakoz  uotivk  fowsb.— 

SUPBBIOB  RIGHT  IN  STRKBT  TO  BXFAIB  WIRE. 

Whaterer  may  be  the  right  of  «  street  railway  company  to  ohange  from 
tnne  to  time  its  method  of  operation  nithout  municipal  consent,  held, 
that  A  priTato  citizen  oonld  not  raise  the  question  in  an  action  for  per- 
sonal injoiiea,  oaoaed  by  an  accident  occnning  five  years  after  euoh 
changed  method  had  been  in  operation  without  objection. 

A  oompany  operating  an  electric  street  railway  has  the  right  to  nae  thft 
osoal  and  ordinary  appliances  for  repairing  ite  whea,  for  j»  reasonable 
time,  enperior  to  the  right  of  urarelers  in  the  street 

Csaes  of  this  series  cited  in  opinion,  appearing  in  bold  &oed  type:  Aoeoea 
▼.  FhOiidaph'ia  Traction  Co.,  voL  ^  p.  3*;  Ehritman  v.  East  3arri»- 
bwry'^  dt9,  Bg.  Co.,  vol.  4,  p.  480. 

Apfbai.  by  plaintiff  from  judgment  of  Lackawanna 
CouDty  Court  of  Common  Fleas. 
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Ward  &  Horn  and  I.  H.  Bums,  for  appellant. 

W.  S.  Jeaaup,  Everett  Warren,  Sorace  E.  Sand  and  W. 
H.  Jeaaup,  Jr.,  for  appellee. 

Opinion  by  Justice  Mitchsll:  The  main  contention  in 
this  case  is  that  the  railway  company,  not  having  the 
express  consent  of  the  borough  to  uae  the  trolley  system 
on  its  road,  was  so  far  a  trespasser  ab  initio  that  its  appli- 
ances both  for  running  and  repairing  were  QuiaaDCes,  and, 
as  against  the  appellant,  constituted  negligence  in  law. 
The  discussion  of  this  proposition  would  require  the  con- 
sideration of  two  questions,  first,  the  right  of  the  People's 
Street  Railway  Company  to  use  the  trolley  system  on  its 
road;  and,  secondly,  the  additional  right,  if  any,  acquired 
by  its  lessee,  the  Traction  Company,  under  its  own 
charter.  The  People's  Company  was  chartered  by  special 
act  March  23,  186ti  (P.  L.  1199),  as  a  street  passenger  rail- 
way, without  mention  of  motive  power.  The  road  was 
operated  by  horse  power  until  1888,  when  the  company, 
without  express  consent  of  the  borough,  but  without 
objection  eitlier  from  the  borough  or  any  abutting  property 
owner,  changed  its  motive  power  to  the  electric  trolley 
system.  The  Scranton  Traction  Company  was  incorpor- 
ated under  the  act  of  March  22,  1887  (P.  L.  p.  8),  with  an 
express  right  to  use  "electrical  or  other  appliances,"  but 
subject  to  the  consent  of  the  borough.  In  1892  it  leased 
the  People's  line,  and  continued  to  operate  it  by  the  trolley 
system  without  express  consent,  but  without  objection  by 
the  borough. 

How  far  the  franchise  for  a  passenger  railway,  without 
specific  limitations  or  prohibitions  oa  to  motive  power, 
carries  with  it  the  right  from  time  to  time  to  operate  it  by 
new  methods,  developed  in  the  progress  of  invention; and 
experience,  is  an  important  question,  which  was  referred 
to  but  not    decided  in  Beeves  t.  PhUa.  TracW>n  Co,, 
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152  Fa.  St.  153,  163,  and  !□  this  case  it  19  complicated 
by  the  fact  that  the  change  was  not  made  until  after  the 
adoption  of  the  present  Gonstitmion.  It  is  clear  that  the 
Traction  Company,  chartered  since  the  Constitutioti,  could 
□ot,  of  its  own  authority,  make  any  change  of  motor  power 
which  would  increase  the  servitude  on  the  street  without 
the  municipal  consent.  Whether  the  People's  Company 
could  do  so,  after  1874,  by  virtue  of  implied  but  unused 
powers  under  a  charter  previously  granted,  is  a  matter  of 
very  serious  doubt. 

But  we  do  not  think  the  appellant  is  in  position  to  raise 
the  question.  The  change  from  horse  power  to  trolley 
was  made  in  1888,  and  the  new  motor  continued  in  use, 
first  by  one  company  and  then  by  the  other,  without 
objection,  for  five  years  before  this  accident  occurred. 
Whether  the  consent  of  the  borough  was  necessary  or  not, 
it  must  be  presumed  in  this  action  by  a  private  citizen. 
Consent  may  be  by  ratification,  as  well  as  by  previous  per- 
mission ;  and  it  was  held,  in  Pennsylvania  S.  V.  R.  Co.  v, 
Philadelphia  &  R.  R.  Co.,  160  Pa.  St.  277,  that,  at  least  as 
to  private  parties,  if  not  as  to  the  municipality  itself, 
consent  may  be  waived  by  acquiescence  without  objection 
in  a  long  continued  act.  We  are  of  opinion  that,  under 
the  facts  of  the  present  case,  the  trolley  line  must  be  pre- 
sumed to  have  been  rightfully  on  the  street,  and  therefore 
not  a  public  nuisance,  which  entitles  appellant  to  ask  a 
ruling  that  its  maintenance  is  negligence  per  ae. 

Having  the  right  to  maintain  its  line,  the  appellee  of 
course  bad  the  right  to  repair  it  from  time  to  time,  and  to 
use  all  necessary  and  ordinary  appliances  in  doing  so. 
The  learned  judge  so  charged,  and,  though  his  use  of  the 
word  "paramount,"  in  reference  to  such  right,  is  assigned 
for  error,  yet  it  is  only  made  such  by  separation  from  its 
context.  The  jury  were  told  the  company  *'had  not  a 
paramount  right,  an  exclusive  right,  to  the  use  of  the 
VOL.    VI— 7. 
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street,  but  the^  had  an  equal  right  with  other  travelers  on 
the  highway.  They  had  an  equal  right  with  Mr.  Potter 
upon  the  street;  no  greater,  no  less.  They  had  the  right 
.  .  .  to  use  this  appliance,  if  it  were  an  usual  and 
ordinary  one,  upon  the  track,  for  a  reasonable  time,  to 
repair  the  overhead  wire.  Their  right  for  a  reasonablo 
time  was  paramount  and  greater  than  the  right  of  Mr. 
Potter."  This  was  a  correct  statement  of  the  Jaw.  It  was  no 
more  than  an  illuatration  of  the  general  rule  that,  although 
the  right  of  a  street  railway,  even  to  that  part  of  the  street 
occupied  by  its  rails,  is  only  in  common  with  that  of  other 
travelers,  yet  where  its  right,  to  be  available  at  all,  must 
be  ezcluaive,  as,  for  example,  for  unobstructed  passage,  it 
is  of  necessity  for  the  time  being  superior  or  paramount. 
Mhrisman  t.  SanHsburgh  M.  Co.,  150  Pa.  St.  180. 

The  remaining  assignments  do  not  require  further  dis- 
cussion. Taken  in  their  connection,  as  they  occurred  in 
the  charge,  the  expressions  of  the  learned  judge  were  aub- 
Btantially  correct,  and  could  not, have  misled  the  jury  to 
appellant's  injury. 

Judgment  affirmed. 

NoiB.— See  note  to  next  oaee. 
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Geand  Avence  Railway  Company  v.  People's  Railway 
Company. 


Missouri  Supreme  Cotirt,  Deeetriber  tS,  189S. 


In  fixing  the  componsatiou  ta  be  paid  hj  aa  electric  street  railway  com- 
pany for  the  lue  of  tbe  traok  of  a  cable  railway,  euob  use  being  author- 
ized by  statute,  htid,  proper  to  base  the  rental  upon  the  actual  ooet  of 
tbe  cable  road,  including  cost  of  the  underground  conduit,  although 
Uie  conduit  was  in  no  way  useful  to  the  eleotrio  oompaay,  and  the  cost 
of  coOBtruction  of  tbe  conduit  waa  three-fourths  the  oost  of  the  whols 
roadway. 

The  cable  road  company  should  be  made  good  for  its  )oea,  to  wit,  the 
deprivation  of  the  use  of  the  road,  without  reference  to  the  benefit  of 
tile  electric  company. 

Appeal  by  plaintiff  from  judgment  of  St.  LoQis  Circuit 
Court  in  a  proceeding  to  determine  the  compensation  to  be 
paid  by  plaintiff,  an  electric  street  railway  company,  for 
the  use  of  the  tracka  of  the  defendant,  a  corporation  own- 
ing and  operating  a  cable  strflet  railway.  The  following 
is  a  portion  of  the  statement  of  facta  by  the  court: 

These  proceedings  were  instituted  by  the  plaintiff,  a 
Etreet  railroad  corporation  of  St.  Louis,  under  provision  of 
Ordinance  No.  12,652  of  that  city,  for  tbe  purpoae  of  deter- 
mining tbe  juat  compensation  to  be  paid  by  plaintiff  to  the 
People's  Railway  Company  of  St.  Louia  for  tbe  use  of  the 
tracks  of  tbe  latter  on  Grand  avenue  from  Lafayette  avenue 
to  Tower  Grove  Park,  which  plaintiff  was  authorized  to 
Tise,  and  intended  to  use,  in  the  operation  of  its  own  rail- 
road. By  section  6,  art.  10,  of  the  city  charter  of  said  city 
it  is  provided  that: 
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Any  street  railway  company  shall  have  the  right  to  run  its  oars  over  the 
tracks  of  any  other  railroad  company,  in  whole  or  in  part,  npon  the  pay- 
ment of  just  Qompensation  for  the  ose  thereof,  under  such  rules  and  ref^u- 
lations  as  may  be  prescribed  by  ordinance,  and  it  shall  be  the  duty  of  the 
municipal  assembly  to  immediately  pass  such  ordinances  as  may  be  nece:^ 
aary  to  carry  this  pro»iaion  into  effect. 

Ad  ordinance  (No.  12,652)  was  enacted  under  the  provi- 
siona  of  the  city  charter  quoted,  which  conferred  on  the 
plaintiff  the  right  to  use  that  part  of  defendaot's  track  as 
before  stated,  upon  paying  defendant  compensation  for 
Buch  uses  under  the  provision  of  said  ordinance.  The 
ordinance,  in  case  the  two  companies  cannot  agree  upon 
the  compensation  to  be  paid  for  such  uses,  provides  for  the 
appointment  of  three  commissioners  by  the  mayor  to  hear 
evidence,  examine  the  track,  and  determine  the  compensa- 
tion to  be  paid,  and  the  time  and  manner  of  payment. 
The  award  is  to  be  in  writing,  returned  to  the  mayor, 
whose  duty  it  is  to  return  the  same,  with  all  the  papers 
connected  with  the  proceedings,  to  the  city  register.  Either 
party  may  file  written  exceptions  to  the  report  of  the  com- 
missioners, and  appeal  to  the  Circuit  Court,  where  the 
esceptions  are  to  be  heard,  and  such  orders  made  as 
justice  and  right  may  require,  or  a  new  appraisement  maly 
be  ordered  upon  good  cause  being  shown.  The  Circuit 
Court,  after  hearing  the  cause,  rendered  the  following 
decree : 

"First.  The  said  Grand  Avenae  Railway  Company, 
plaintiff,  is  entitled,  under  general  ordinance  of  the  city  of 
St.  Iiouis  No.  12,652,  and  special  ordinance  of  the  city  of 
St.  Louis  No.  17,047,  given  in  evidence,  to  use  for  the 
operation  of  its  street  railway  the  following  portions  of  the 
tracks  of  said  defendant,,on  Grand  avenue,  in  the  city  of  St. 
Louis,  namely,  .  .  .  with  the  right  alto  to  make  all 
Q^oper  switches  and  connections  with  said  tracks  with  said 
defeuaant's  raiiway  company,  reference  also  being  made 
for  further  description  to  the  plans  of  said  plaintiff  for  said 
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use  and  occupation  approved  by  the  board  of  publio 
improTementa  of  the  city  of  St.  Louis;  subject,  however, 
to  an  obligation  on  tbe  part  of  said  plaintiff  company  to 
pay  annually  to  said  defendant  company,  as  just  compen* 
satiOD  therefor,  an  amount  equal  to  interest  at  6  per  cent, 
per  annum  on  one-half  the  value  of  said  portion  of  said 
defendant  company's  line,  including  the  conduit;  also  one- 
half  the  anuual  taxes  on  said  part  of  said  defendant's  line; 
oae-half  the  annual  cost  of  repairs  and  maintenance  of  the 
tracks  and  granite  paving;  one-half  the  cost  and  expenses, 
aoDuat,  of  keeping  the  said  tracks  free  and  clear  of  snow 
and  ice;  one-half  the  cost  of  renewing  the  said  tracks  and 
granite  paving  of  said  portion  of  said  line  of  defendant's 
railway,  whenever  such  renewals  shall  be  required,  as  to 
which  amounts  the  parties  hereto  are  not,  and  have  not 
been,  able  to  agree;  said  right  of  use  to  be  continuous 
against  said  defendant  company,  its  leasees  and  assigns, 
so  long  as  said  defendant  or  its  lessees  or  assigns  shall 
own,  use,  or  operate  the  same,  subject,  however,  to  the 
provisions  of  City  Ordinance  No.  12,652,  and  of  any  and 
all  ordinances  of  said  city  governing  and  regulating  such 
joint  use. ' ' 

The  remainder  of  the' decree  relates  to  details  of  pro- 
cedure which  are  outlined  in  the  foregoing. 

JneUon  Taussig,  for  appellant. 

O.  L.  Finhelnburg,  for  respondent. 

BoKOBSS,  J.  (after  Stating  the  facts):  The  following  la 
a  Statement  of  the  facts  by  the  learned  trial  judge:  "  The 
People's  Railway  Company  operates  its  cars  by  means 
of  cable  power,  and  its  roadway  is  so  constructed.  The 
Grand  Avenue  Bailway  will  be  operated  by  electric  power 
with  OTerhead  wires  and  trolley  system.  Out  of  this 
diffexeoce  in  the  method  of  operation  arises  one  of  the 
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questions  to  be  determined.  For  the  operation  of  a  oable 
road  it  is  necessary  to  construct  and  maintain  under  the 
surface  of  the  roadbed  a  conduit.  For  this  purpose  excava- 
tion is  made  along  the  entire  length  of  track  of  sufficient 
'  width  and  depth,  and  in  this  is  set  a  hollow  wooden  form, 
the  outside  of  which  is  made  to  conform  to  the  desired 
shape  and  size  of  the  conduit  required,  and  then  the  entire 
excavation  outside  of  this  form  is  filled  in  solid  with 
cement  concrete,  which,  when  settled,  makes  a  permanent 
conduit,  in  which  are  placed  the  pulleys  on  which  the 
cable  runs.  Owing  to  the  fact  that  the  cable  thus  operates 
under  the  surface  of  the  ground,  and  that  the  cara  are  to 
be  operated  by  it,  it  is  necessary  to  provide  a  continuous 
means  of  connection  between  the  cars  and  cable,  and  this 
is  done  by  having  the  top  of  the  conduit  made  with  a 
narrow  longtitudinal  opening  over  which  are  placed  two 
flat  iron  wires  which  constitute  the  'slot'  through  which 
the  'grip'  is  extended  into  the  conduit  in  such  manner  as 
to  readily  take  hold  and  let  go  the  cable,  and  thus  to 
operate  the  cars.  The  necessity  of  this  'slot'  prevents  the 
use  of  the  ordinary  ties  and  stringers  used  in  the  construc- 
tion of  the  street  railroad  operated  by  electricity  or  horse 
power,  and  to  supply  their  place  iron  yokes  are  used  in 
the  construction  of  the  cable  roadway.  These  are  set  ia 
the  excavation  before  the  concrete  is  filled  in,  and  are  so 
made  that  they  furnish  a  convenient  place  upon  which  the 
Blot  wires  can  rest  and  be  securely  fastened.  Such  a  road- 
way is  very  expensive,  and  the  defendant's  roadway  costs 
at  the  rate  of  |12  per  running  foot  of  single  track.  The 
construction  of  a  track  for  an  electric  roadway  in  the  city 
Tioald  not  be  over  115,840  per  mile,  or  |3  per  running  foot 

1.  Plaintiff's  first  contention  is  that  the  decree  rendered 
by  the  Circuit  Court  is  erroneous,  in  that  it  is  based  on  an 
incorrect  view  of  defendant's  property  rights  in  the  tracks 
proposed  to  be  used.     Especially  it  is  claimed  that  the 
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court  erred  in  respect  to  two  matters  embraced  in  it? 
decree:  First,  including  the  conduit  underneath  tlie  tracks 
in  the  determination  of  the  value  on  which  interest  is  to  he 
paid  as  annual  rental;  and,  second,  in  its  requirement  con- 
oerning  payment  of  renewals  of  the  tracks  and  paving.  As 
bearing  upon  these  questions  it  may  be  conceded  that  the 
defendant  has  no  exclusive  franchise  or  property  right  in 
its  occupancy  of  any  street  on  which  its  tracks  have  been 
laid.  The  city  has  no  power  or  authority  to  confer  upon 
any  corporation  the  exclusive  right  to  use  one  of  its  streets 
for  its  own  business.  St.  Louis  Transfer  Ry.  Co.  t.  8t, 
Louis  Merchants'  Bridge  Terminal  Ry.  Co.,  Ill  Mo. 
and  Kansas  City,  St.  J.  &  C.  B.  R.  Go.  t.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457.  It  would  seem, 
then,  to  logically  follow  that  the  only  right  defend' 
sot  has  in  the  street  is  the  right  to  occupy  and  upe 
the  same  for  the  purpose  granted,  subject,  however,  to  the 
Tight  of  the  city  to  permit  any  other  company  to  run  its 
cars  over  defendant's  road,  as  the  public  conveuience 
might  require.  In  speaking  of  the  rights  of  parties 
situated  similar  to  the  parties  to  this  suit  in  Union  Depot 
B.  Co.  T.  Southern  Ry.  Co.,  105  Mo.  662,  the  court  said: 
"Plaintiff  owns  its  road  and  franchises,  it  is  true;  but  the 
city  has  the  reserred  power  in  the  interest  of  the  publio 
welfare  to  permit  any  other  company  to  run  its  cars  over 
the  plaintiff's  road,  for  such  is  the  contract  between  the 
plaintiff  and  the  city.  The  city  baa  exercised  this 
reserved  power,  and  has  granted  to  the  defendant  the  right 
to  use  the  plaintiff's  tracks.  There  ia,  therefore,  no 
necessity  for  resorting  to  any  process  of  condemnation  to 
acquire  the  right,  for  it  is  fixed  by  law  and  the  contract  of 
the  parties.  There  remains  nothing  more  to  be  done  but 
tOk  ascertain  the  'just  compensation'  to  be  paid  to  the 
plaintiff,  and  that  must  be  ascertained  by  and  under  the 
ordinance.  The  proceedings  pointed  out  by  the  ordinance 
for  ascertaining  the  compensation  do  not  involve  the  exer- 
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ciae  of  tbe  rigbt  of  eminent  domain.  It  is  simply  a  pTO> 
ceeding  to  enforce  contract  rights,  and  has  none  of  tbe 
elements  of  a  suit  to  condemn  property  for  public  use." 
But  because  defendant  possesses  no  exclusive  right  to  the 
use  of  tbe  street  it  does  not  follow  that  its  rights  are  not 
paramount  to  these  of  plaintiff,  defendant  having  first 
occupied  the  street  under  a  contract  with  the  city.  It  ia 
true  tbat  plaintiff  is  granted  the  same  right  to  run  its  cars 
on  Grand  avenue  from  tbe  same  considerations  tbat  origin- 
ally inducsd  the  grant  of  defendant's  franchise,  and  tbat  it 
is  required  to  make  use  of  defendant's  tracts  between 
Lafayette  avenue  and  Tower  Grove  Park ;  but  it  can  make 
uo  possible  difference  whether  sucb  right  be  public  or 
private,  as  tbe  only  way  that  it  can  be  exercised  is  by  tbe 
payment  of  just  compensation  as  provided  by  tbe  city 
charter.  There  was  nothing  allowed  defendant  in  this 
case  for  diminished  profits  on  account  of  competition  io 
carrying  passengers,  or  for  tbe  value  of  its  franchises.  It 
is  therefore  unnecessary  to  pass  on  those  questions. 

2.  The  court  allowed  defendant  an  amouat  equal  to 
interest  at  6  per  cent,  per  annum  on  one-half  tbe  value  of 
tbat  portion  of  its  road  occupied  by  plaintiff,  including  the 
conduit;  and  plaintiff  claims  tbat,  as  it  only  uses  defend- 
ant's tracks,  and  does  not  use,  directly  or  indirectly,  any 
part  of  tbe  conduit  or  underground  structure  which  defend- 
ant uses  for  tbe  purposes  of  cable  railroad  underneath  tbe 
tracks,  it  should  not  be  required  to  pay  anything  therefor; 
and  tbat  tbe  court  erred  in  including  that  item  in  its  esti- 
mate of  the  amount  to  be  paid  defendant  as  just  compensa- 
tion, and  in  including  said  amouat  in  the  judgment 
rendered.  It  is  conceded  by  counsel  for  plaintiff  that,  if 
tbe  operation  of  its  cars  over  the  trac''s  caused  any  damage 
to  tbe  conduit,  such  damage  would  be  a  proper  element  of 
compensation,  and  tbat,  in  so  far  as  the  yokes  perform 
tbe  office  of  ties  in  supporting  tbe  tracks,  tbe  value  of  ties 
should  be  included  in  the  amount  upon  which  interest  is 
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computed.  The  fault  of  the  argument  is  the  want  of 
premise  upon  which  to  base  it.  No  ties  were  used  in  the 
superstructure  of  the  road,  and  in  estimating  the  just  com- 
penaation  to  be  paid  we  must  take  the  conditions  as  we 
find  them.  The  phrase  "just  compensation,"  as  used  in 
the  charter  of  the  city  and  its  ordinance,  has  the  same 
meaning  which  that  phrase  has  when  used  in  the  Federal 
and  State  Constitutions  with  respect  to  the  exercise  of  the 
right  of  eminent  domain;  and  when  thus  used  "means  a 
fair  and  full  equivalent  for  the  loss  sustained  by  the 
taking  for  public  use."  Lewis  Em.  Dom.,  sec.  462,  and 
authorities  cited.  In  Bigetow  v.  Railway  Co.,  27  Wis.  478, 
it  is  said  that  it  "consists  in  making  the  owner  good  by  an 
eguiralent  in  money  for  the  loss  be  sustains  in  the  value 
of  his  property  by  being  deprived  of  a  portion  of  it. ' '  While 
plaintiff  does  not  use  the  conduit,  it  does  deprive  defend- 
ant of  its  use  to  the  extent  that  its  tracks  are  occupied  by 
plaintiff's  cars,  because  the  cars  of  the  respective  parties 
cannot  occupy  the  same  portion  of  the  tracks  at  the  same 
time.  The  conduit  is  an  integral  part  of  the  roadway  as 
constructed  and  used  by  defendant,  and  there  would  be  no 
justiue  in  allowing  plaintiff  to  use  the  tracks,  and  thereby 
deprive  defendant  of  the  use  of  the  conduit  to  any  extent, 
withoutmaking  compensation  therefor.  Certainly  plaintiff 
would  not  be  permitted  to  occupy  one  of  defendant's  tracks, 
or  rails,  and  thereby  at  the  same  time  deprive  it  of  the  use 
of  the  other  track  or  rail,  without  making  just  compensa- 
tion for  the  one  not  used.  There  is  no  difference  in 
principle  in  occupying  the  tracks,  and  during  such 
occupation,  and  by  reason  thereof,  depriving  defendant  of 
the  use  of  the  conduit,  than  in  occupying  one  track  or  railt 
and  by  reason  thereof  at  the  same  time  depriving  defend- 
ant of  the  use  of  the  other.  In  either  case  compensation 
should  be  made.  There  was  no  compulsion  on  the  part  of 
plaintiff  to  occupy  defendant's  tracks ;  and  the  fact  that  the 
eaperstmcture  was    more   costly,    and  some  parts  of  it 
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unaecessary  to  the  operation  of  plaiotifF's  cars,  aEFords  no 
just  reason  whj  it  should  not  compensate  defendant,  not 
only  for  that  which  it  does  uso,  but  also  that  of  which  it 
deprives  defendant  of  the  use.  This  is  the  measure  of  the 
compensation  to  which  defendant  is  entitled,  and  nothing 
short  of  it  would  be  "just  compensation." 


Note.— The  foregoing  fifteen  cftses  relate  to  the  power  of  municipal, 
oorporation*  to  regulate  the  use  of  theii  atreeta  b;  eleotrioal  oompanies, 
uaing  either  overhead  or  underground  appliances;  to  their  right  to  impose 
a  license  fee  us  compensation  or  indemnity  for  the  use  of  streets ;  and 
generally  to  the  occupation  of  streets  b;  suoh  companies,  not  inoluding 
however,  cases  involving  the  rights  of  owners  of  land  abutting  upon 
streets  so  used. 

In  State,  Oonaolidated  Tmction  Co.,  Prog.  v.  City  of  Elizabeth  et  of.. 
New  JerseySupreme  Court,  March  20,  1896  (34  Atl.  Rep.  146),  the  principle 
that  a  State  Legislature,  In  authorizing  a  street  railway  oompany  to 
oooupy  public  streets,  does  so  subject  to  the  power  of  municipal  corpora- 
tions to  enact  such  ordinances  ss  do  not  unreasonably  interfere  with  the 
exercise  of  the  franchise  granted,  was  applied  in  support  of  an  ordinance 
prohibiting  a  street  railway  company  from  placing  salt  on  its  tracks. 

In  Pennsylvania  B.  Co.  v.  Turtle  Creek  VaOey  Elee.  Ry.  Co.,  etal. 
Pennsylvania  Supreme  tk)urt,  January  4,  1887  (88  Atl.  Rep.  348),  it  was 
held  that  "municipal  consent  to  a  line  of  street  railway  connecting  a 
given  municipality  with  other  towns  or  cities  does  not  justify  the  com- 
pany to  which  it  was  given  in  building  and  operating  a  local  road  within 
the  boundaries  of  that  municipality  (citing  Penna.  R.  Co.  v.  Montgomery 
Co.  Pate.  Ry.  Co.,  S  Am.  Electi.  Cas.  166).  The  projected  road  is  a  unit. 
It  cannot  be  out  up  into  fragments  by  the  oorporation  for  its  own  advan- 
tage, and  at  its  own  pleasure;  when  this  ia  attempted,  the  company  and 
its  employes  become  trespassers,  and  may  be  treated  as  such"  (citing 
Thomaa  v.  Inter  County  St.  Ry.  Co.,  6  Am.  Blectl.  Cas.  176). 

InCoIonioJ  Citg  IVorfton  Company  r.  Kingston  City  R.  Co.,  N.  Y. 
Supreme  Court,  Appellate  Division,  Third  Department,  Uorch,  1697  (15 
App.  Div.  195),  it  was  held,  to  quote  from  the  head  note,  that  "  section  Bl 
of  the  Railroad  Law,  as  amended  I^  chapter  645  of  the  lav's  of  1899,  for- 
bidding the  extension  or  operation  of  a  street  surface  railroad  or  of  itg 
branohee  unless  'the  consent  of  the  local  authoritiea  havin^  control  of  that 
portion  of  the  street  or  highway  upon  which  it  is  proposed  to  buUd  or 
operate  such  railroad  shall  have  fiist  been  obtaineij,'  is  to  be  conatmed  in 
oonnection  with  section  102  of  the  Railroad  I«w,  as  amended  by  chapter 
608  of  the  laws  of  1894,  forbidding  a  street  railroad  corporation  from  oon- 
■tructing,  extending  or  operating  its  road  or  tracks  in  that  portion  of  any 
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■treet,  avanoe,  road  or  bigbwar  in  which  a  street  sorfeice  nulroad  is  or 
shall  be  lawfully  oonstmcted,  without  first  obtaining  the  comient  of  the 
cmrporation  owning  and  maiutainiDg  the  same,  except  for  a  distaQOe  not 
exceeding  1,000  feet,  if  the  oourt,  upon  applio&tion,  is  satisfied  that  the 
publid  Bcmvenienoe  requires  it ;"  and  that 

"  The  effect  of  these  prOTisions  Is  that  before  a  street  surfaoo  railroad 
can  have  the  "right  to  operate  its  road  through  any  street  In  aoity,  it  must 
pFooore  the  consent  of  the  local  authorittaa,  although  another  company  is 
already  operating  its  road  through  such  street,  and  that  it  must  procure 
the  right  to  the  use  of  such  street  as  a  part  of  its  route  before  it  can 
commence  proceedings  to  secure  the  right  to  use  the  property  of  another 
company  upon  taid  as  a  part  of  such  route." 

In  Ciij/  of  BTOoklyn,  Appellant,  v.  Brooklyn,  City  A  Neaiton.  R.  Co.,  N.  T. 
Supreme  Court,  Appellate  Division,  Second  Department,  December,  1693 
(11  App.  Div.  1S8),  heid  that  in  an  action  to  reoover  a  penalty  imposed  by 
ordinance  for  running  electric  cars  beyond  a  given  rate  of  speed  in  the 
streets  of  a  municipal  corporation,  the  County  Court  bad  no  power  to 
reverse  a  judgment  of  a  justice  of  the  peace  upon  the  ground  that  his 
decdsiom  was  against  the  weight  of  evidence. 


Thb  York  Tblbphonb  Compakt  v.  Kbbsey. 

Pemuylvattia  Dittrict  Court,  Feb.  H,  1836. 

(6  Pa.  Dist.  Co.  R.  868.) 

Tkuphonk  link.— Asuttikg)  owkeb. 

A  telephcHie  company  having  planted  poles  without  having  complied  with 
a  city  ordinanoe  requiring  it  to  submit  to  the  mayor  a  written  applica- 
tion designating  the  numbed,  size  and  position  of  its  poles,  and  to  pay  a 
license  fee,  an  abutting  owner  incurs  no  liability  in  cutting  dovnt  one 
of  such  poles  planted  in  the  street  in  front  of  hie  property. 

An  ordinance  making  suoh  company  "  liable  for  all  damages  caused  to 
pnblio  or  private  property  by  reason  of  said  privilege  "  does  not  require 
the  mn-Wng  of  Compensation  to  abutting  owners  a  prerequisite  to  the 
idacing  of  poles. 

A  telephone  company  Is  a  telegraph  company ;  and  therefore  (1)  la 
embraced  within  the  meaning  of  the  words  "  telegraph  company "  lu 
tfae  title  of  a  statute,  so  as  to  obviate  the  objection  that  the  subject  is 
not  olearly  expresaed  in  the  title;  and  (2)  has  the  right  of  eminent 
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The  use  of  etreets  and  highwaje  by  telephone  compuiies  tmder  l^islative 
and  munioipftl  coiueDt,  does  not  oonatitute  a  new  easement  for  which 
the  abutting  owner  Is  entitled  to  compensation. 

Cases  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type;  Rum 
T.  Cent.  Pa.  TOeph.  Co.,  vol.  5,  p.  109 ;  Cent.  Fa.  TOeph.  Co.  v.  WWctt- 
barre  R.  Co.,  vol.  4,  p.  260  ;  Pteroe  v.  Drem,  vol.  1,  p.  671  ;  W.  V.  TO. 
Co.  T.  WiUiama,  vol.  8,  p.  184 ;  Board  of  Trade  TO.  Co.  v.  Bamett, 
Tol  1,  p.  86S ;  Lodchart  v.  Craig  St.  Bg.  Co.,  rol.  8,  p.  814. 

H.  M.  Wanner,  for  motion. 

Latimer,  Chapin  &  Schmidt,  contra. 

Stewaet,  J. :  This  is  a  bill  in  equity,  filed  hy  The  York 
Telephone  Company  v.  Horace  Keesey,  praying  for  a 
preliminary  injunction,  special  until  bearing  and  perpetual 
thereafter,  enjoining  and  restraining  him  arid  his  agents 
and  employes  from  interfering  with  either  the  erection  or 
maintenance  by  the  complainant  of  a  telephone  pole  located 
at  the  southwest  corner  of  West  Market  and  Beaver 
streets,  in  the  city  of  York,  in  front  of  his  property.  A 
special  preliminary  injunction  was  granted  upon  the  pre- 
sentation of  the  bill  supported  by  afQdavita,  on  Jan,  24, 
1896,  and  a  hearing  had  thereon  on  Feb.  14,  the  defendant 
in  the  meantime  haying  filed  his  answer  to  the  bill. 

The  York  Telephone  Company  is  a  corporation  duly 
incorporated  under  the  act  approved  April  29,  1874, 
entitled  "An  act  to  provide  for  the  incorporation  and 
regulation  of  certain  corporations,"  and  under  the  supple- 
ment thereto  approved  May  1,  1876.  It  has  secured  from 
the  municipal  authorities  of  the  city  of  York  permission  to 
erect  poles  and  run  wires  thereon  in  the  streets,  lanes  and 
alleys  of  the  city  of  York,  by  an  ordinance  of  the  said  city 
approved  Oct.  16,  1895,  which  ordinance  is  set  out  in  the 
plaintiff's  bill.  This  was  a  special  ordinance  and  required 
the  company  to  comply  with  the  provisiona  and  regulations 
of  all  ordinances  then  in  force  or  which  might  thereafter 
be  enacted  by  the  city. 
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The  only  ordinance  !□  existence  at  the  passage  of  said 
special  ordinance  applicable  to  a  telephone  company  is  a 
general  ordinance  of  Not.  17,  1893,  which  provides  that: 

It  ah&ll  b«  the  datj' of  Booh  oorporation,  firm  or  individual,  before  anj 
poles  ftre  erected  or  wires  or  cables  stretched,  to  submit  to  the  mayor  of 
said  ofty  K  written  application,  speoi^ing  the  nomber  and  size  of  poles 
to  be  «reoted,  aDd  designating  the  places  where  the  same  are  to  be  inserted ; 
and,  if  no  objections  be  made  thereto,  it  shall  be  the  dnty  of  said  mayor 
to  issue  a  license  to  the  applicant  for  the  erection  of  said  poles  at  the  des- 
ignated places  of  insertion.  In  case  of  objections  being  made  to  the  whole 
or  anj  part  of  such  applloatioii,  it  shall  be  the  duty  of  said  mayor  to  hear 
the  same,  and  to  grant  the  license  either  in  accordance  with  the  applica- 
tion, or  with  such  conditions  and  modifioaiioos  to  serre  the  porpoae  of 
this  ordinance  as  the  case  may  require. 

No  poles  shall  be  newly  erected  tmless  t^  license  of  said  mayor  shall 
have  been  preriously  obtained  therefor,  as  provided  in  this  spotion,  and 
tar  eveiy  license  so  gianted  there  shall  be  paid  to  the  city  treasurer  for 
the  nse  of  the  oitj  the  aom  of  Uty  cents  for  each  and  every  pole  pro- 
posed to  be  erected. 

This  ordinance,  in  section  6,  pTovides  as  follows : 

Any  oorporatioD,  firm  or  ladivldnal  which  is  now  enjoying  or  may 
enjoy  hereafter  the  privilege  of  erecting  poles  within  the  limits  of  this 
city  for  the  purpose  provided  itt  the  ordinance,  shall  be  liable  for  all  dam- 
agee  oaosed  to  public  or  private  [voperty  by  reaB<m  of  said  privilege. 

The  complainant,  without  having  submitted  the  applica- 
tion required  by  the  first  section  of  this  ordinance  to  the 
mayor,  specifying  the  number  and  size  of  poles  intended 
to  be  erected,  and  designating  the  places  where  the  same 
were  intended  to  be  ioeerted,  and  without  paying  the 
license  fee  required  by  the  ordinance,  proceeded  to  plant 
and  erect  their  poles  along  the  streets  of  the  city,  one  of 
which  was  erected  at  the  curb  on  the  corner  of  West 
Market  and  Sooth  Beaver  streets,  in  front  of  the  defend- 
ant's property.  This  pole  the  defendant  cut  down.  The 
complainant  then  prepared  a  written  application  intended 
to  comply  with  the  ordinance,  designating  the  number  and 
size  of  the  pQlet  vhich  tbey  proposed  to  erect,  but  without 
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Specifying  the  places  where  the  same  were  intended  to  be 
inserted,  excepting  in  a  few  instances,  one  of  which  ia  that 
of  the  pole  erected  in  front  of  the  defendant's  property, 
which  is  specified  as  follows:  "One  35  foot  pole  at  the 
southwest  corner  of  West  Market  street  and  Beaver 
street."  This  application  way  presented  to  the  mayor  on 
the  evening  of  Jan.  23,  1896,  and  the  evidence  taken  at  the 
hearing  discloses  the  fact  that  the  defendant  and  his  counsel 
were  present  when  the  application  was  presented  to  the 
mayor.  There  is  no  evidence  that  any  notice  was  given 
to  the  defendant  to  be  there  at  that  time,  but  there  was 
some  evidence  that  the  oity  solicitor,  as  a  matter  of 
courtesy,  had  notified  H.  M.  Wanner,  Esq.,  the  defend- 
ant's counsel,  that  the  application  would  be  presented  to 
the  mayor. 

The  application  was  presented  to  the  mayor  in  the  pre- 
sence of  the  defendant  and  his  counsel,  who  made  no 
formal  objection  to  the  issuing  of  the  license  other  than  to 
say  that  he  objected.  The  complainant  alleges  that  the 
defendant  declared  his  determination  and  intention  to 
resist  the  erection  of  any  pole  in  front  of  hia  premises,  and 
threatened  to  cut  down  and  overthrow  any  pole  which  the 
complainant  might  erect  at  that  point.  The  complainant 
alleges  that  he  did  this  both  before  and  after  the  issuing 
of  the  license.  The  defendant  denies  this  in  the  ninth 
paragraph  of  his  answer,  but  admits  that  before  the 
plaintiff  company  paid  the  license  fee  he  did  say  substan- 
tially that  if  the  plaintiff  would  erect  a  pole  on  the  south- 
west comer  of  Market  and  Beaver  streets  in  said  city,  be 
would  have  it  cut  down,  which  is  virtually  an  admission 
of  the  complainant's  allegation.  The  complainant  allege/i 
that  the  defendant  denies  that  it  is  essential  and  necessary 
to  the  conduct  of  its  business,  and  to  the  continaity  of  its 
line  to  plant  a  pole  at  the  point  in  dispute,  the  defendant 
claiming  that  it  could  locate  its  line  in  the  alley  back  or 
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south  of  Market  street.  The  evideDce  ehowe  that 
there  are  already  two  electric  lioes  io  this  alley,  which  is 
confirmed  by  the  court's  actual  knowledge.  Under  the 
evidence  the  southwest  corner  of  Beaver  street  is  a  neces- 
sary location  for  a  pole  in  order  to  carry  out  the  scheme  or 
plan  for  the  erection  sod  construction  of  the  complainant's 
system  of  lines,  not  absolutely  necessary,  but  conveniently 
so,  and  only  so  because  the  company  has  already  located 
one  of  its  principal  lines  on  Market  street,  the  principal 
street  in  the  city,  wliich,  as  we  understand  from  the 
evidence,  is  to  be  crossed  by  another  line  at  right  angles 
on  the  west  side  of  Beaver  street. 

There  are  substantially  no  other  facts  in  controversy  in 
this  proceeding,  the  questions  raised  being  principally 
questions  of  law.  The  principal  questions  involved  in  this 
issue  are :  1.  The  validity  of  the  general  ordinance.  2. 
The  sufficiency  of  the  application  for  the  license  and  the 
granting  of  the  same  without  notice.  3.  Constitutionality 
of  the  Act  of  May  1,  1876,  under  which  the  complainant's 
charter  is  granted.  4.  The  right  of  the  complainant  to 
erect  its  poles  without  6rst  having  paid  or  secured  the 
damages  occasioned  by  the  erection  and  construction  of  its 
liue. 

As  to  the  first  and  second  objection :  That  the  complain* 
ant  had  no  right  to  plant  and  erect  its  poles  without  hav* 
log  first  filed  the  application  required  by  the  general 
ordinance,  designating  the  number,  size  and  position  of 
its  poles,  and  without  having  paid  the  license  fee,  cannot 
be  denied,  and  the  city  or  any  property  owner  affected  by 
such  erection  can  raise  the  question.  When,  therefore,  the 
defendant  cut  down  the  first  pole  erected  in  front  of  his 
premises  he  was  guilty  of  no  improper  conduct,  and  could 
not  be  held  responsible  for  so  doing.  However,  he  now 
stands  upon  a  different  footing.  The  complainant  did 
make  application  to  the  mayor,  and  it  did  specify  the 
location  of  the  pole  which  was  to  affect  him  with  sufficient 
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certainty,  and,  although  be  had  no  formal  notice  of  the 
application  to  be  made  to  the  mayor,  be  did  have  knowl- 
edge of  tbe  fact  of  the  making  of  the  application,  and  waa 
present  and  bad  an  opportunity  to  object.  Tbe  genenil 
ordinance  is  defective,  inaamuch  as  it  doea  not  require  the 
specification  of  tbe  location  of  tbe  poles  to  state  definitely 
and  precisely  where  and  upon  whose  property  they  are  to 
be  located;  nor  does  it  provide  for  any  notice  to  be  given 
to  the  parties  affected,  so  that  they  may  appear  and  object. 
Nevertheless,  tbe  defendant  having  been  present  at  tbe 
granting  of  tbe  license,  cannot  raise  tbia  question.  Tbe 
object  of  notice  is  knowledge,  and  be  had  this.  Nor  do  I 
think  that  the  payment  of  damages  by  the  company  to  the 
property'hoider,  under  the  6th  section  of  the  ordinance,  is 
a  condition  precedent  to  its  right  to  plant  its  poles.  It 
aeems  to  me  that  this  covers  only  such  damages  as  might 
actually  be  occasioned  by  the  erection  and  maintenance  of 
the  poles,  and  not  such  as  are  of  a  consequential  nature, 
nor  such  as  tbe  defeudaat  would  be  entitled  to  demand 
payment  of  or  security  for  pri,,.-  to  the  erection  or  con- 
struction of  the  line. 

There  is  no  allegation  that  the  pole  was  to  be  planted  in 
front  of  any  window  or  door,  as  there  was  in  the  case  of 
Buss  V.  Central  JPenHSf/lvania  Telephone  Compani/, 
16  G.  C.  226,  which  would  make  the  location  improper. 
The  pole  is  located  on  the  angle  of  the  curb,  and  is,  per- 
haps, as  much  out  of  the  way  of  the  public  and  of  tbe 
people  using  tbe  defendant's  property  as  it  could  be  placed 
and  still  be  within  the  range  of  the  two  streets,  and  so  as 
not  to  oblige  tbe  complainant  to  cross  private  property  iu 
tbe  construction  of  its  line. 

As  to  tbe  third  question:  The  Act  of  May  1,  1876,  P.  L. 
90,  is  entitled  "An  act  supplementary  to  an  'acw  to  provide 
for  the  incorporation  and  regulation  of  certain  corporations, ' 
approved  April  29,  1874,  relative  to  the  incorporation  and 
powers  of  telegraph  companies  for  tbe  use  of  individuals. 
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firms  and  corporations,  and  for  fire  alarm,  police  and 
messenger  business. " 

The  coDstitutionality  of  the  act  is  attacked  upon  two 
grounds:  First,  that  the  subject  of  the  act  ia  not  clearly 
expressed  in  its  title;  and  second,  that  it  authorizes  the 
coQstuotion,  maintenance  and  leasing  of  telegraph  lines 
for  private  use  of  individuals,  firms  and  corporations.  The 
first  objection  is  based  upon  the  words  contained  in  the 
first  section  as  follows:  "Or  for  the  transaction  of  any  busi* 
neas  in  which  electricity  over  or  through  wires  may  be 
applied  to  any  useful  purpose."  This  is  not  expressed  in 
the  title,  and  a  reading  of  the  title  might  give  no  notice 
of  it. 

Telegraphy  is  the  transaction  of  business  over  or  through 
vires  and  la  a  useful  purpose;  so  is  telephonic  com- 
munication ;  but  it  is  not  necessary  to  resort  to 
this  clause  of  the  title  of  the  act  to  sustain  the  incor- 
poration of  a  telephone  company,  because  a  telephone 
company  is  a  telegraph  company,  and  both  com  - 
plainant  and  defendant  contend  that  this  is  so, 
and  this  contention  ia  sustained  by  the  authorities: 
Centreil  Pennsylvania  Telephone  Company  T.WUkes- 
barre  S.  Ji.  Co.,  1  Die.  Keps.  628 ;  Com.  v.  Penruylvania 
Telephone  Company,  18  Phila.  88;  25  Am.  &  Eng.  Encj. 
746-747.  It  is  not  necessary  that  the  title  of  an  act  should 
be  an  index  of  its  contents:  Com.  v.  Green,  68  Pa.  226. 
It  ia  au£Bcient  if  it  fairly  gives  notice  of  the  subject  of  the 
act:  Alleghany  GouiUy  Homes'  Appeal,  77  Pa.  77;  Mauch 
Chunk  V.  MeGee,  81  Pa.  433.  The  act  is  supplementary  to 
the  general  incorporation  act,  and  is  germane  to  the  sub- 
ject of  the  original  act.  This,  it  seems,  is  sufficient; 
Craig  t.  Prethyterian  Church,  88  Pa.  42;  Com.  v.  Sharon 
Coal  Co.,  164  Pa.  305. 

As  to  the  third  question:  Of  course  the  com- 
pany could  not  be  incorporated  with  the  right  to 
VOL.    VI — 8. 
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take  property,  either  public  or  private,  for  private 
business,  and  if  this  be  the  iutont  of  the  act,  it 
would  be  uDconstitutlonal,  But  a  telephone  coinpany 
is  not  80  incorporated.  It  is  a  telegraph  company 
equipped  with  the  right  of  eminent  domain,  and  like  a 
telegraph  company,  is  a  quasi  public  corporation,  and 
must  serve  every  one  who  applies  for  its  service  on  equal 
terms.  It  is  not  therefore  a  corporation  for  private  busi- 
ness, and  this  objection  fails. 

Now,  as  to  ibe  fourth  question :  The  complainant  did  not 
agree  with  the  defendant  as  to  the  question  of  damage, 
nor  offer  any  security  therefor.  It  contends  that  he  sus- 
tains none.  It  takes  none  of  his  property,  and  if  it  injures 
any  it  ia  damnum  absque  injuria. 

The  defendant  contends,  and  this  ia  the  real  contention 
in  the  case,  that  the  erection  of  the  plaintiEf's  poles,  wires 
and  fixtures  interrupts  the  light  and  air,  and  interferee 
with  his  and  his  tenants' enjoyment  of  them,  and  increases 
the  risk  of  his  property  to  fire  and  injury,  and  imposes  a 
new  burden  and  servitude  on  hia  property  not  contemplated 
by  the  use  of  the  city  streets.  The  company  must,  of  course, 
show  its  authority  for  what  it  proposes  to  do;  otherwise  it 
is  a  trespasser  and  a  nuisance.  Has  it  done  so? 

The  telephone  company  iinda  ita  authority  to  use  the 
streets  in  the  language  of  the  act  of  April  29,  1874,  F.  L. 
73,  sec.  33,  which  provides: 

Suob  corporation  (a  telegraph  onmpany)  shall  be  aathorized  when 
incorporated  as  hereinbefore,  to  construct  lines  of  telegraph  along  and 
upon  any  of  the  public  roads,  streets,  lands(lanes  7)  or  highways,  or  actoes 
any  of  the  waters  within  the  Limits  of  this  State,  by  the  erection  of  the 
necessary  fixtures,  including  posts,  piers  or  abutments,  for  sustaining  the 
cords  or  wires  of  such  lines,  but  the  aameshall  not  be  eo  constructed  as  to 
inoonyenieuce  the  public  use  of  the  said  roads,  streets  or  higbwaya.  .  .  . 

The  Act  of  May  1,  1876,  P.  L.  90,  regulates  the  exercise 
of  this  power  by  section  4,  as  follows: 
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That  before  the  exerdse  of  any  of  the  powers  given  under  this  aott 
ftpplication  sli&ll  be  first  made  to  the  municipal  authorities  of  the  city, 
town  or  borough  in  which  it  is  proposed  to  exercise  said  powers  for  per- 
mi«aion  to  erect  poles  or  run  wires  on  the  same,  or  over  or  under  any  of 
the  streets,  lanes  or  alleys  of  said  city,  town  or  borough,  which  permissicai 
shall  be  given  by  ordinance  only,  and  may  interpose  such  conditions  and 
regulations  aathe  municipal  authorities  shall  deem  necessary.    .    .    • 

This  ia  a  sufficieot  legislative  autborizatioo  to  the  com- 
pany, coupled  with  the  municipal  consent  contained  in  the 
ordinance,  to  enable  it  to  erect  its  poles  and  wires.  It  is 
therefore  not  a  public  nuisance.  Dillon  on  Municipal  Corp., 
Tol.  2,  sec.  698;    Tiedeman  on  Municipal  Corp.,  aec.  297. 

Does  the  erection  of  poles  and  stringing  of  wires  in  front 
of  the  defendant's  property  impose  an  additional  servitude 
upon  it?  Is  it  such  a  burden  as  was  contemplated  when 
the  street  was  either  condemned  ordedicated?  Manifestly 
not,  since  the  street  was  either  dedicated  or  condemned 
more  than  a  hundred  years  ago,  long  before  the  wildest 
dreamer  imagined  such  a  thing  as  the  transmission  of 
articnlaie  speech  over  an  electrified  wire,  and  before 
FrankliD  first  drew  the  electric  spark  from  the  cloud.  But 
the  same  might  be  said  of  lamp  posts,  gas  and  water  pipes, 
street  ^railways,  both  horse  and  electric,  and  it  has  been 
ruled,  as  to  all  of  these,  that  they  do  not  impose  an 
additional  servitude.     McDevitt  v.  Qas  Co.,  160  Pa.  367. 

The  exact  question  has  never  been  decided  in  this  State. 
The  text  writers  agree  that  it  does.  Tiedeman  on  Munici- 
pal Corp.,  sec.  297;  Dillon  on  Municipal  Corp.,  sec.  698. 

The  decided  cases  in  other  States  are  both  ways  and  in 
conflict,  the  court  of  last  resort  in  Massachusetts  holding 
that  the  erection  of  a  telegraph  line  in  a  city  did  not  impose 
an  additional  servitude,  and  the  Court  of  Appeals  of  Virginia 
holding  the  contrary,  and  in  both  cases  by  divided  court. 
Pierce  v.  Drew,  136  Mass.  75;  Western  Union  T^.  Co. 
T.  Waiiama,  3  Am.  &  Eng.  Corp.  Cases,  664.  To  the 
flame  effect  as  the  decision  in  Virginia  is  the  decided  doc- 
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trine  in  Illioois:  Board  of  Trade  Tt^  Ckt.  v.  Bamett, 

107  111.  508. 

After  much  consideration  I  have  come  to  the  coDclusion 
that  the  question  is  ruled  by  the  opinion  of  Judge  Stowe, 
adopted  by  our  Supreme  Court  in  Lockhart  v.  Bailway 
Co.,  139  Pa.  419. 

I  can  find  no  distinction  between  telephone  poles  and 
wires  and  those  of  the  trolley  line  of  a  street  railway  that  is 
not  in  favor  of  the  former.  They  are  planted  no  nearer 
the  houses;  tUay  are  higher  and  carry  the  cross  arms  up 
generally  out  of  the  range  of  the  windows;  they  are 
charged  with  but  a  light  current  of  electricity;  they  are 
subject  to  no  great  strain,  and  are  not  likely  to  fall,  and 
if  they  do,  they  are  harmless,  unless  in  falling  they  come 
in  contact  with  the  trolley  lines,  now  usually  their  neigh- 
bora,  carrying  torrents  of  death  and  destruction  in  their 
heavy  voltages,  but  which  the  Supreme  Court  has  held 
impose  no  additional  servitude. 

That  the  trolley  lines  are  a  part  of  a  system  of  travel  or 
transportation  does  not  seem  to  me  to  change  the  principle. 
They  are  not  an  essential  part.  Horse  power  and  steam 
power  still  exist,  capable  of  moving  all  cars,  so  that  tho 
trolley  is  not  an  essential,  but  only  more  convenient,  and 
03rtainly  a  much  speedier  method  of  locomotion.  Though 
new  and  not  essential  they  are  said  not  to  impose  an  addi- 
tional burden,  but  are  held  to  be  a  beneficial  and  legitimate 
public  street  use.  Rafferty  v.  Central  TVaction  Co.,  147  Pa. 
■579.  It  is  such  a  use  as  was  in  general  contemplation 
when  it  was  said  by  the  Supreme  Court,  almost  sixty  years 
ago  that  the  streets  are  subject  to  the  paramount  authority 
of  the  Legislature  in  the  regulation  of  their  use  by  carri- 
ages, rail  oars  or  means  of  locomotion  yet  to  be  invented. 
Philadelphia  and  Trenton  R.  R.  Co.,  6  Wh.  26-44.  In 
this  case  it  is  further  said:  "  In  Pennsylvania  the  street 
is  the  property  of  the  people,  not  of  a  partioulir  district, 
but  of  the  whole  State,  who,  constituting,  as  they  do,  the 
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legitimate  BOvereigD,  may  dispose  of  it  by  their  repre- 
seotatives  and  at  their  pleasure.  It  may  now  be  taken  as 
settled  that  the  owner's  rights  as  to  abutting  property  are 
subjct  to  the  paramount  right  of  the  public,  and  the  rights 
of  thu  public  are  not  limited  to  a  mere  right  of  way,  but 
extend  to  all  beneficial  legitimate  street  uses,  such  us  the 
public  may  from  time  to  time  require."  Lockhart  t. 
Bailway  Co.,  139  Pa.  419.  In  this  case,  which  was  a 
motion  for  an  injunction,  Judge  Stows  said:  "The  case 
presented  by  the  plaintiff  is  not  so  clear  from  doubt  chat 
the  chancellor  should  grant  an  injunction  summarily  stop- 
ping a  great  public  improvement  (the  construction  of  a 
street  railway)  before  final  hearing,  more  particularly  if 
the  position  taken  by  the  plaintiff  is  correct,  and  defend- 
ants have  no  legal  right  to  take  possession  of  the  streets  as 
they  are  about  to  do.  A  common  law  action  will  compel 
them  to  pay  all  damages  arising  to  the  plaintiffs  and 
thereafter  equity  would  probably  afford  a  complete 
remedy,  by  which  the  wrong  done  them  could  be  fully 
corrected." 

What  was  said  as  to  the  complainants  there  may,  with 
equal  propriety,  be  said  as  to  the  defendaut  here  on  his 
motion  to  dissolve.  If  the  complainants  are  wrong,  to 
which  I  do  not  now  agree,  they  will  be  responsible  to  him 
for  all  damages,  and  unless  they  assert  their  right  of 
eminent  domain  he  can  compel  them  to  remove  the  pole; 
and  if  tbey  do,  he  can  compel  them  to  pay  or  secure  his 
damages;  while,  if  I  removed  this  injunction,  this 
aatborized  public  improvement  would  be  interrupted,  and 
might  suffer  irreparable  injury.  I  will  therefore  con- 
tinue the  injunction  in  force  until  the  final  hearing,  direct- 
ing the  complainant,  however,  to  file  a  new  bond  in  the  sum 
of  $2,000  in  lieu  of  the  bond  filed. 

It  appeared  at  the  hearing  that  in  pursuance  of  some 
contemplated  amicable  arrangement  the  complainant  had 
prected  a  45  foot  instead  of  a  35  foot  pole  at  the  locus  in 
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quo,  which  is  a  technical  violation  of  the  complMnant'e 
liceDse  to  which  the  defendant  objects;  I  will  therefore 
dissolve  the  injunction  unless  it  is  shown  by  affidavit  that 
the  pole  erected  has  been  reduced  to  the  proper  height 
within  twenty-four  hours. 

NoTB.— See  note  to  Thouron  t.  ScimylkUl  EHee.  Eg.  Co.,  pott 


The  State  of  New  Jbbsbt  (Abby  Story  Marshall, 
Proa.)  v.  The  Mayor  and  Common  Council  of  the 
City  op  Bayonne. 

New  Jertey  Supreme  Court,  June  It,  1S9S. 

TELEPHONB  line.— HUMIOIFAt.  OONTBOL.— ABUmHa  OWNBBS. 

It  is  not  neoessarf  for  a  oommon  council,  in  deaignatiug  the  several  streets 
through  which  a  telephone  oompaajr  shall  conatruot  ita  line,  to  speoif; 
the  preoise  place  ia  the  street  where  each  pole  shall  be  located,  nor  to 
require  the  company  to  obtain  the  consent  of  abutting  ownera  before 
erecting  poles  In  front  of  their  reepecti?e  lots. 

The  written  consent  of  owners  of  the  soil  ia  by  statate  a  prereijuisite  to 
the  placing  of  telephone  poles  In  anj  street  or  highwa.7  in  the  State  of 
New  Jerser. 

Certiorari  10  renew  a  municipal  ordinance.  Facts 
stated  in  opinion, 

Rowe,  Van  Buslnrk  &  Parker,  for  the  application. 

Thomas  F.  NooTian,  opposed. 

GtJMHBRE,  J.:  This  is  an  application  for  a  certiorari  to 
remove  into  this  court  for  review  an  ordinance  of  the  city 
of  Bayonne  designating  the  streets  through  which  the  New 
York  &  New  Jersey  Telephone  Company  shall  erect  its  poles 
and  construct  its  line.  The  6r8t  section  of  the  ordinance 
designates  the  streets  through  which  the  company's  line 
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eball  be  built.  The  second  section  prescribes  the  manner 
in  which  the  poles  shall  be  placed  in  said  streets,  and  is  in 
the  following  words: 

The  said  posts  or  poles  shall  be  Located  placed  and  erected  within  and 
adjacent  to  the  curb  line  where  shown  by  the  offldat  maps  of  the  tUtj  of 
Bayonne.  and  within  eighteen  inohes  thereof,  at  such  points  as  may  be 
indicated  by  the  street  commissioner,  not  more  than  ISO  feet  apart. 

The  principal  grounds  upon  which  the  application  for  a 
writ  is  baaed  are:  First,  that  the  ordinance  does  not  make 
the  consent  of  the  property  owners  in  front  of  whose  lota 
telephone  poles  are  to  be  placed  a  condition  precedent  to 
the  erection  of  such  poles;  and,  second,  that  it  does  not 
locate  the  poles  or  specify  the  distance  apart  at  which  they 
shall  be  placed.  The  ordinance  was  passed  in  response  to 
an  application  made  by  the  telephone  company  to  the 
common  couacU  in  accordance  with  the  direction  contained 
ia  section  lof  the  supplement  to  the  act  to  incorporate  and 
regulate  telegraph  companies  (Supp.  Bevision,  p.  1022), 
and  complies  in  all  respects  with  the  requirements  of  that 
supplement  as  well  as  with  those  of  the  original  act 
(Bevisioo,  p.  1174).  The  common  council  have  nothing 
to  do  with  the  matter  of  the  consent  of  abutting  property 
owners  to  the  erection  of  poles.  The  Legislature  itself 
has  declared  that  no  telephone  pole  shall  be  erected  in  any 
of  the  streets  or  highways  of  this  State  except  with  the 
written  consent  of  the  owner  of  the  soil.  Bovision,  p. 
1175,  sec.  8.  Any  attempt  on  the  part  of  a  common 
council  to  modify  this  condition  imposed  by  the  Legislature 
would  be  Toid,  and  a  reiteration  of  it  by  ordinance  would 
be  entirely  without  force.  Nor  is  it  necessary  that  the 
ordinance  should  specify  the  location  of  the  poles,  or  how 
far  apart  they  shall  be  placed.  The  telephone  act  provides 
that,  upon  the  request  of  the  company,  the  common 
council  "shall  designate  the  streets  in  which  their  posts  or 
poles  shall  be  placed  and  the  manner  of  placing  the  same." 


by  Google 


120  AMERICAN  ELECTRICAL  CASES.        [vol.  C 

Telegraph  Cabl«  Co.  t.  Bruen. 

Supp.  BeTision,  p.  1022,  aec.  1.  The  exact  location  of  tha 
several  poles  is  intentionally  left  by  the  statute,  as  it 
seems  to  me,  to  tbe  applying  company,  subject,  of  course, 
to  the  supervision  of  the  municipal  authorities;  the  pur- 
pose being  that  such  poles  shall,  as  far  as  possible,  be 
placed  in  front  of  those  properties  the  owners  of  whioh 
consent  to  their  erection.  This  result  could  not  be  accom- 
plished if  tbe  common  council  was  required  noc  only  to 
designate  tbe  streets  in  which  the  poles  should  be  erected, 
but  also  to  6x  the  exact  location  of  each  pole.  Tbe  ordin- 
ance complained  of,  designating,  as  it  does,  the  streets  in 
which  tbe  company  shall  place  its  poles,  and  the  manner 
of  erecting  the  same,  meets  every  requirement  of  the 
statute,  and  its  provision  that  the  work  shall  be  done  under 
the  direction  of  tbe  street  commissioner  fully  protects  the 
public  interests.  The  other  reasons  upon  which  the  writ 
is  asked  bare  been  considered,  but  do  not  appear  to  the 
court  to  be  of  sufficient  weight  to  entitle  them  to  specific 
criticism.  Tbe  application  for  a  certiorari  should  be 
denied. 

Note.— See  note  to  Thouron  v.  Sohwylkitt  Elec  Rg.  Co., pott. 


Postal  Telegeaph  Cable  Company  v.  Louisa  J.  Brubk. 

Nete  York  Supreme  Court,  Second  Judicial  Departmient,  Before  Commfa- 
sionert  of  A^raisal,  in  Condemnation  Proeeedingi,  1898, 

Telkqbaph  poles.— Right  of  ABurnna  own  aits.— Cohduinatiox. 

In  view  of  the  rules,  first,  that  the  use  of  streets  for  the  oonstmction  and 
operation  of  telegraph  and  telephone  linee  is  a  legitimate  use,  mbjeot  to 
the  right  of  the  abutting  owner  to  oompensation,  and  second,  that  the 
amount  to  be  awarded  to  the  abutting  owner,  for  hu  oompensatioa,  is 
the  difference  in  yalue  before  and  after  the  erection  of  the  polee  ;  aal 
inTiew  of  the  facts  that  onlj  three  of  the  poles  in  question  were  visible 
from  defendant's  house,  that  defendant's  view  was  not  obatruoted,  that 
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Uttls  trimming  of  delencl&nt's  trees  was  done,  that  defendant's  right  of 
aooeas  to  her  property  was  not  interfered  with,  and  that,  only  twelve 
parcels  of  defendant's  real  «etate,  each  eighteen  inches  square  and  three 
or  four  feet  deep,  were  appropriated;  h^d,  that  defendant  vrae  entitled 
to  only  nominal  damages. 
Cases  of  this  seriee  cited  in  opinion,  appearing  in  bold  faoed  type:  Belt  v. 
Am.  Teleph.  *  IW.  Co.,  vol.  5,  p.  83;  Pierce  v.  Drew,  vol.  l,p.  571; 
People  v.  Eaton,  vol.  e,  p.  86 ;  Juiia  Building  An'n  v.  Bell  Tetqth.  Co., 
nL  1,  p  801 ;  SaUeg  v.  Rapid  Traasit  St.  Ry.  Co.,  vol.  8,  p.  283. 

Facts  stated  in  opinion. 

Gharlea  A.  Dryer,  for  plaintiff. 

Alexander  J,  Bruen  and  John  F.  Coffin,  for  defendant. 

Opmion :  This  wa3  a  proceeding  to  acquire  by  the  law  of 
eminent  domain  the  right  to  place  and  maintain  twelve 
telegraph  poles  in  front  of  the  defendant's  land  in  the 
town  of  Scarsdale. 

The  property  owned  by  the  defendant  is  purely  resi- 
dential property,  and  is  adapted  for  the  country  seat  of  a 
gentleman  of  wealth.  The  lawns  are  spacious,  and  are 
beautified  by  a  growth  of  trees  which  years  of  care  have 
brought  to  maturity;  and  the  view  from  the  house,  in  the 
direction  of  the  Long  Island  Sound,  is  unsurpassed. 

The  testimony  of  the  witnesses  on  either  side,  as  to  the 
value  of  the  property,  was  widely  different;  but  the  com- 
mission 'does  not  seem  called  upon  to  fix  the  value.  The 
property  ia  undoubtedly  valuable;  and,  to  a  person  of 
wealth,  desiring  an  inland  country  seat,  accessible  to  the 
railroad  and  to  New  York  City,  the  highest  sum  fixed  by 
the  witnesses  aa  to  its  value  would  probably  not  be 
extravagant. 

The  poles  erected  by  the  plaintiff  are  of  the  average 
qaality  and  style  of  telegraph  poles.  Some  of  them  are  set 
in  a  slanting  position,  probably  owing  to  the  fact  that  the 
highway  opposite  the  premises  in  question  runs  on  a  curve 
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and  OQ  a  descandiDg  grade.  The  beaten  track  of  the  road 
does  not  run  in  the  center  of  the  highway,  but  is  nearer  to 
the  fence  line  on  the  opposite  side.  The  poles  are  about 
160  feet  apart.  A  personal  inspection  of  the  premises,  at 
the  season  when  there  is  no  foliage  on  the  trees,  shownd 
that,  at  no  one  point  of  view  from  the  house,  could  more 
than  two  poles  be  seen,  and  that  only  three  poles  are  visible 
from  the  house  altogether.  In  the  summer  time,  it  is 
probable  that  not  a  single  pole  could  be  seen  from  tlia 
house,  owing  to  the  trees  and  foliage.  Owing  to  the 
distance  of  the  beaten  track  from  the  fence,  the  plaintiff 
was  enabled  to  set  the  poles  so  as  to  occasion  but  little 
trimming  of  the  trees.  There  was  a  dispute  as  to  one  pole, 
whether  it  is  on  defendant's  property  or  not,  but  it  is 
assumed  that  it  is  on  defendant's  property.  The  defend- 
ant's witnesses  testified  that  the  damage  to  the  property 
was  from  three  to  five  thousand  dollars;  while  plaintiff's 
witnesses  testified  that  the  poles  did  not  cause  auy  injury. 

There  can  be  no  doubt  that  the  use  of  the  highways  of 
the  State  for  the  construction  and  operation  of  telegraph 
and  telephone  lines  is  a  legitimate  use,  subject  to  the  right 
of  the  owner  to  compensation.  Such  use  is  not  only 
authorized  by  the  statute  (Laws  of  1890,  ch.  666,  sec.  102), 
but  has  received  the  sanction  of  the  Court  of  Appeals. 
XSeU  T.  Am.  Telephone  &  Telegraph  Co.,  143  N.  Y.  133. 
The  rule  to  guide  this  tribunal,  in  fixing  the  amount  to  be 
awarded  to  the  abutting  owner,  is  the  difference  between 
the  value  of  her  property  before  the  entry  of  the  corpora- 
tion and  its  present  value,  R.  R.  Co.  t.  Arriot,  27  Hun, 
161;  B.  R.  Co.  V.  Duddleston,  29  Hun,  609. 

The  defendant's  witnesses  did  not  undertake  to  show 
such  difference  in  the  value  of  the  property  in  question; 
but  merely  testified  as  a  conclusion  that  the  damage  was 
from  three  to  five  thousand  dollars.  Neither  of  said 
witDessea  testified  that  the  value  of  the  property  was  three 
to  five  thousand  dollars  less  than  before  the  erection  of  the 
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poles.  Thero  ia  ao  question  as  to  the  ability  and  compe- 
tency of  the  witnesses  in  question,  and  the  conclusion  to 
which  the  commission  has  arrived  does  not  detract  from 
their  worth  or  cast  any  reflection  upon  their  testimony.  It 
is  sufficient  to  say,  that  they  were  undoubtedly  actuated 
by  motives  of  sentiment  in  placing  their  estimate.  Senti- 
ment, however,  has  no  place  in  a  calm  and  deliberate 
examination  of  facts.  The  plaintiff  must  pay  and  the 
defendant  is  entitled  to  receive  just  what  damage  has  been 
Buffered.  Anything  else  would  be  manifestly  unjust.  It 
is  true  that  one  would  prefer  that  a  telegraph  line  should 
be  built  00  some  other  highway  than  that  on  which  he 
liTes;  but  it  must  be  remembered  that  the  telegraph  is  a 
public  necessity,  and  its  lines  must  be  built  upon  some 
highway  and  have  a  lawful  right  to  occupy  the  same. 
Few  of  our  main  thoroughfares  are  exempt  from  the  pres- 
ence of  poles,  and  ic  would  be  a  difficult  matter  for  a 
prospective  purchaser  to  find  an  advantageous  place  of 
residence  in  the  country  free  from  the  presence  of  tele- 
graph lines. 

As  already  seen,  the  poles  in  question  do  not  obstruct 
any  view  from  the  defendant's  house,  and  with  three 
exceptions  they  are  not  visible  therefrom.  Neitherdo  they 
interfere  with  her  entrance  to  her  property.  Any  element 
of  damage,  therefore,  arising  from  obstructions  to  view  or 
to  entrance  to  the  property  does  not  enter  into  this  case. 
The  prospect  from  the  defendant's  house  which  imparts 
value  to  the  property  ia  toward  the  north,  east  and  south, 
and  ia  not  obstructed  in  any  degree  by  telegraph  poles. 

'What  then  is  the  defendant's  damage  in  dollars  and 
cents?  The  telegraph  company  has  appropriated  twelve 
parcels  of  the  defendant's  real  estate,  each  of  which  is 
probably  not  more  than  eighteen  inches  square  and  three 
or  four  feet  deep. 

Id  an  Illinois  case,  the  Mutual  Tel.  Co.  t.  Kathamp, 
103   111.  420,  a  finding  of  138.60,  as  damages  for  a  strip 
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of  land  eighteen  inches  wide  extending  across  defendant's 
land  which  was  what  ia  known  as  a  "quarter  section,"  was 
held  to  be  manifestly  against  the  evidence,  and  the  judg- 
ment was  reversed. 

In  the  case  at  bar  it  appeared  that  som»  branches  had 
been  cut  o£F  from  the  defendant's  trees,  to  avoid  contact 
with  the  wires,  but  not  to  such  an  extent  as  to  injure  the 
value  or  appearance  thereof. 

The  conclusion  to  which  the  commission  baa  come, 
therefore,  is  that  under  the  circumstances,  from  the  evi- 
dence produced  and  from  their  own  inspection,  the  damage 
to  the  defendant  is  but  nominal,  and  we  have  so  fixed  the 
same  in  our  award. 

In  the  case  above  cited,  Eels  t.  Tel.  Co. ,  Judge  Pbckham, 
in  writing  the  opinion  of  the  court,  uaea  the  following 
language : 

"It  (the  company)  has  the  power  to  take  the  land  upon 
making  compensation,  and  hence  the  refusal  of  an  owner 
will  not  stop  the  proposed  undertaking.  The  amount  of 
compensation  is  not  now  the  question,  but  that  in  many 
casbij  it  can  not  be  anything  more  than  merely  nominal 
would  seem  to  be  a  proposition  which  would  not  require 
great  elaboration  of  argument  to  make  plain.  The  use 
would  frequently  be  but  a  technical  encroachment  upon 
the  rights  of  the  adjoining  owner,  and  there  would  be  but 
little  to  fear  that  anything  more  (ban  nominal  damages 
would  be  allowed." 

While  this  language  is  obiter,  it  cannot  be  said  to  have 
been  improperly  incorporated  in  the  decision  of  the  court, 
and  loses  none  of  its  force  for  that  reason. 

In  Massachusetts  the  courts  have  held  that  the  use  of  a 
highway  for  the  purpose  of  placing  telegraph  poles 
thereon  is  but  a  newly  discovered  method  of  exercising  the 
old  public  easement  either  for  the  transportation  of  prop- 
erty or  transmission  of  iutelligeiKe.  That  snob  use  is 
similar  to  if  not  identical  with  that  public  use  of  transmit- 
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ting  information  for  which  the  highway  was  originally 
taken,  even  if  the  means  adopted  are  quite  different  from 
the  post-boy  or  mail  coach.  Therefore,  all  appropriato 
methods  must  be  deemed  to  have  been  paid  for  when  the 
road  was  laid  out,  aod  the  abutting  owner  is  entitled  to  an 
additional  compensation  for  the  use  of  such  highway  for 
telegraph  purposes.     Pierce  v.  Drew,  136  Mass.  81. 

In  another  case,  the  People  t,  Eatoiif  51  N.  W.  Rep. 
147,  the  court  says  that  when  lands  were  taken  or 
granted  for  public  highways,  they  were  not  taken  for  such 
use  only  as  might  then  be  expected  to  be  made  of  them 
by  the  methods  of  travel  or  of  the  transmission  of  intelli- 
gonce  then  in  use,  but  for  such  methods  as  improvement 
and  future  discoveries  might  demand. 

In  a  Misaouri  case,  BuUding  AaaodaHon  r.  Bell  Tel. 
CO'f  80  Misaouri,  258,  the  court  says  that  the  poles  used 
by  the  complainant  were  a  necessary  part  of  the  system. 
When  they  do  not  interfere  with  the  owner's  access  to  and 
the  use  of  his  lands  there  ia  no  reason  why  they  should  be 
held  to  constitute  an  additional  servitude.  There  must  be 
an  injury  to  the  present  use  aud  enjoyment  of  his  land. 
They  do  not  interfere  with  his  coming  or  going  at  his 
pleasore  when  placed  as  they  can  and  must  be  so  as  to 
give  him  free  access.  Wherein  then  ia  the  injury?  Public 
coDveoience  and  necessity  must  control  io  all  auch  cases. 

In  a  New  Jersey  case,  Halaey  t,  JB.  JB.  Co.,  47  N.  J. 
Eq.  380,  the  Vice-Chancflllor  held  that  the  erection  of 
poles  in  a  street  for  electric  railway  purposes,  impusea  no 
additional  burden  for  which  the  abutting  owner  is  entitled 
to  compensation,  and  that  the  alight  obstruction  of  the 
atreet  caused  by  poles  for  electric  wires  doea  the  abutting 
owner  no  irreparable  injury  different  from  that  suffered 
by  the  public  at  large,  so  as  to  entitle  him  to  equitabJo 
relief. 

The  foregoing,  together  with  other  decisions  in  different 
States  of  the  Unioo,  to  which  it  is  unnecessary  to  refer, 
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confirm  us  ia  the  belief  that  the  coqcIusIoq  to  which  we 
have  arrived  is  just  and  equitable. 

(Signed),  Jas.  B.  Lockwood,  Ohairman;  Jaubb  H. 
MoBAH,  Stephen  A.  Maeshall,  concurring. 

NoTB.^The  report  of  the  oommiasionera  was  oonflrnied  hj  ISx.  Jostloe 
Dtuan,  o(  the  Sopreme  Court  of  New  York,  on  April  14th,  18M, 

I  am  indebtftd  for  the  above  report  to  William  W.  Cook,  Esq.,  of  New 
York  City. 

Bee  note  to  Thouron  v.  Schuylkill  Site.  Ry.  Co.,  pott. 


H.  Wilson  Blashfibld,  Appellant,  v.  The  Empire  State 
Telephone  and  Teleoraph  Company,  Reepondetit. 

New  York  Court  of  4]>p«ala,  November,  1895. 
a*7  N.  T.  680.) 
Tklephonz  uhe  dt  btbebt— Ihpropkr  kvidbhox  or  daxaqk  to  ABumsa 


In  an  action  for  damages  to  an  abutting  owner  bj  reason  of  the  construe- 
tion  of  a  telephone  line  in  the  street,  evidenoe  of  the  value  of  bis  land  as 
it  would  have  been  if  the  poles  had  not  been  erected  cannot  be  leoeived. 

Appeal  from  order  of  General  Term  of  Supreme  Court, 
Fourth  Judicial  Department,  which  reversed  judgment  for 
plaintiff  entered  upon  report  of  referee,  and  granted  new 
trial. 

FranMin  Pierce,  for  appellant. 

Frederic  E.  Storke,  for  respondent. 

Pbckham,  J. :  This  action  was  commenced  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff's 
assignors  by  the  building  of  the  defendant's  telephone  line 
along  the  highway  opposite  their  lands.  These  owners, 
numbering  some  sixty  different  individuals,  assigned  their 
claims  to  the  plaintiff,  who  brought  this  action,  and  after 
trial  before  a  referee  succeeded  in   recovering  judgment  in 
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his  favoT  in  a  total  of  Bovflral  hundred  dollars.  The 
defendant  denied  uome  of  the  material  allegatioas  of  the 
complaint,  and  also  set  up  aa  an  affirmative  defense  that 
plaintiff's  attorney  had  purchased  the  various  causes  of 
action  for  the  purpose  of  bringing  auit  thereon,  and  that 
the  plaintiff  had  no  real  interest  in  the  subject  matter  of 
the  action,  and  was  in  reality  only  the  representative  of 
the  attorney.  A  further  defense  was  that  whatever 
damages  had  been  sustained  were  the  result  of  the  acts  of 
an  independent  contractor,  for  whom  the  defendant  was 
not  liable.  Upon  the  trial  evidence  was  taken  tending  to 
prove  the  damage  sustained  by  each  assignor  by  reason  of 
the  building  of  defendant's  line  and  the  erecting  of  poles 
in  the  highway  abutting  upon  his  land.  In  the  course  of 
the  trial,  the  plaintiff,  in  addition  to  other  and  competent 
evidence  upon  the  subject  of  damage,  gave  expert  evidence 
noder  the  objection  and  exception  of  the  defendant  in  rela- 
tion to  the  value  of  the  land  as  it  would  have  been  if  the 
poles  had  not  been  erected.  This  evidence,  it  is  assumed 
on  both  sides,  was  erroneous  as  within  the  principle  of  our 
decision  in  Roberts  v.  Elevated  R.  R.,  128  N.  Y.  456. 


Hon."  The  importukt  qneation  under  oonsideration  In  the  foregoing 
oaao,  both  before  the  General  Term  (reported  71  Hun,  583.  and  a  portion  of 
the  ofdnion  re-printed  4  Am.  ElectL  Caa.  146)  and  before  the  Court  of 
Appeals,  grew  oat  of  the  aot  of  the  referee  in  striking  out,  after  the  cue 
waa  mbmitted,  the  evidenoe  referred  to  in  the  above  fragment  of  opinion, 
he  having  in  the  meantime  become  oonvinced  of  its  incompetency. 

The  OeneiBl  Term  held  that  enoh  striking  out  waa  error,  and  few  that 
reason  reversed  the  judgment. 

Hie  Court  of  Appeals,  while  agreeing  with  the  court  below  that  snoh 
action  of  a  referee  would  ordinarilj'  be  condemned,  decided  that  thfa  oase 
woa  exceptional  by  reason  of  the  olroumstances,  flzHt,  that  there  was  Otber 
evidence  sufficient  to  warrant  the  referee's  determination;  seoond,  that  bf 
stipulation  of  the  parties  the  referee  was  permitted  to  and  did  make  a  per- 
sonal examination  of  the  premises,  and  thus  had  power  to  add  his  own 
otnervation  to  the  testimony  ot  witnesses ;  and  third,  that  the  referee 
notified  the  attorneys  for  botrh  parties,  before  making  his  decision,  of  Us 
actioD  in  striking  out  the  evidence,  and  tiius  gave  them  an  tqiportunity  to 
move  to  re-open  the  case  and  supply  further  evidence. 
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William  D.   Palmeb,  Reapoodent,  t.  Larchuoht  Elec- 
TEic  Company,  Appellant. 

New  York  Supreme  Court,  OenercU  Term,  Second  Depariment,  June,  18S6. 

(S  App.  Dir.  12.) 

ELBOT&IC  UQHT  APPLIAMCK  in  aiQHWAT. — Abcttinc 


The  Court  of  Appeals  having  decided  in  EeU  v.  Am,.  Teleph,  4t  7W.  Co. 
(9  Am.  Electl.  Cm.  B2),  that  telegraph  and  telephone  postA  and  vires 
could  not  be  maintained  in  a  rural  htghwa;  without  oompensv 
Bion  to  the  owner  of  abutting  land,  held  that  the  ume  rule  must  apply 
also  to  the  appliances  of  an  electrio  Ught  company  having  a  contract 
with  the  town  authorities  for  lighting  a  highway. 

Tills  in  spite  of  the  fact  that  the  loeua  in  quo  was  In  an  unincorporated 
Tillage,  and  that  in  WhUcher  v.  HoUand  Water  Works  Co.,  M  Hun,  618, 
affirmed,  wit.iout  opinion,  142  N.  Y.  626,  it  waa  held  that  in  such  a 
village  the  abutting  owner's  rights  were  subject  to  the  urban  public 
easement  for  carrying  a  water  supply;  the  court  finding  sufficient  dis- 
tinction in  the  different  conditions  of  overhead  structures  and  those 
underground. 

Appeal  from  judgment  of  Supreme  Court,  'Westohestor 
county,  upon  the  decision  of  the  court  without  a  jury. 

Wm.  Sam.  Johnson,  for  the  appellant. 

Wm.  Porter  Alien,  for  the  respondent. 

BaowN,  P.  J.:  This  appeal  presents  the  question 
whether  an  electric  compauy,  having  a  contract  with  the 
proper  town  authorities  to  light  a  public  highway,  may 
erect  poles  and  wires  upon  said  highway  without  the  con- 
seiit  of  the  abutting  owners. 

In  Eds  T.  American.  T.  &  T.  Co.,  143  N.  Y.  133,  the 
Court  of  Appeals  decided  that  neither  the  State  nor  any 
corporation  could  appropriate  any  portion  of  a  rural  high- 
way by  setting  up  poles  for  the  support  of  telegraph  op 
telephone  wires.     That  decision  waa  based-upon  the  fact 
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that  the  fundamental  idea  of  a  highway  was  a  place  for  the 
uninterrupted  passage  of  men,  animala  and  vehicles,  and 
to  afford  light,  ail  and  access  to  the  property  of  abutting 
owners;  that,  in  the  latter  respect,  an  abutting  owner  had 
a  greater  interest  in  the  highway  than  the  general  public; 
that,  coosequently,  any  permanent  or  excIuHive  use  of  any 
part  of  the  highway  by  any  peraon  or  corporation  was 
illegal. 

Upon  that  theory  of  the  law  it  is  impossible  to  make 
any  distinction  between  poles  intended  to  carry  telegraph 
or  telephone  wires  and  poles  intended  to  support  electric 
light  wires. 

The  counsel  for  the  appellant,  however,  distinguishes 
Eels'  case  from  the  case  at  bar  on  the  ground  that  the 
maintenance  and  operation  of  a  telephone  or  telegraph 
line  is  not  a  proper  street  use,  while  the  maintenance  of 
poles  and  wires  for  the  purpose  of  lighting  the  street  is  a 
proper  street  use.  The  cases  cited  to  sustain  this  argu- 
meut,  with  two  exceptions,  which  will  be  hereafter  noticed, 
relate  to  easements  in  the  streets  of  cities  and  incorpor- 
ated villages,  where  such  rights  are  conceded  to  be  greater 
than  in  purely  rural  districts.  It  has  never,  however,  been 
decided  just  how  far  the  easements  in  urban  streets  will  be 
extended  beyond  those  in  rural  highways,  and  the  court, 
in  'Eela'  case,  declined  to  decide  the  question,  and  its  con- 
sideration is  not  important  to  our  decision  in  this  case. 

In  (he  case  of  The  Bloomfield,  etc.,  Gas  Light  Company  v. 
Calhint,  62  N.  Y.  386,  it  was  decided  that  a  gaa  company 
had  no  authority  to  lay  its  pipes  in  a  country  highway 
without  the  consent  of  the  abutting  owners.  In  that  case, 
however,  the  pipes  were  not  sought  to  be  laid  for  the  pur- 
pose of  lighting  the  highway  or  the  property  of  abutting 
owner*.  The  principle  of  law,  however,  upon  which  the 
dttiMcm  was  based  was  the  same  as  that  applied  in  Eels' 
tmn.  thftt  the  right  of  the  public  in  the  highway  was  a  mera 

Tot.  VI — e. 
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right  of  passage.  Trustees,  etc.,  "f.  A.  &  R.  R.  R.  Co.,  3 
Hill,  667. 

If,  therefore,  wo  were  to  decide  this  case  solely  upon 
the  character  of  a  country  highway  and  the  rights  therein 
of  the  public  and  the  owners  of  the  abutting  land,  it  would 
be  impossible  to  sustain  the  right  of  any  person  or  corpora- 
tion to  itppropriate  absolutely  to  its  use  any  part  of  the 
street.  The  possession  of  any  part  of  the  land  would  be 
adverse  to  the  rights  of  the  abutting  owner  and  totally 
opposed  to  the  legal  character  of  the  public  easement  in  the 
highway. 

The  appellant  cites  two  other  cases  which  may  be  briefly 
referred  to.  Van  Brunt  v.  Town  of  Flatbuah,  128  N.  Y.  60, 
was  an  action  by  owners  of  lands  fronting  on  Flatbusb 
avenue  in  the  town  of  Flatlands,  to  restrain  the  street  and 
sewer  commissioners  of  the  town  of  Flatbusb,  acting 
under  an  act  uf  the  Legislature,  from  constructing  a  sewer 
through  that  avenue  without  the  consent  of  the  owners  of 
the  soil  or  the  acquisition  of  their  titlu  in  the  manner  pro- 
vided by  law.  The  projected  sewer  was  for  the  benefit  of 
the  town  of  Flatbush  and  the  inhabitants  thereof  and  not 
for  the  benefit  of  the  owners  of  the  lands  along  Flatbusb 
avenue  in  the  town  of  Flatlands.  The  court  held  that  the 
sewer  could  not  be  constructed  upon  the  plaintiff's  prop* 
erty  without  their  consent  or  the  acquisition  of  their  title, 
but  in  the  course  of  the  opinion  Judge  Eabl  said:  "If  the 
Legislature  had  authorized  a  system  of  sewerage  in  the 
town  of  Flatlands  for  the  convenience,  health  and  welfare 
of  the  inhabitants  of  that  town,  and  this  sewer  had  been 
projected  with  lateral  sewers  with  the  privilege  of  the 
owners  of  adjacent  lots  to  connect  their  lots  therewith* 
then  we  are  inclined  to  believe,  for  reasons  we  need  not 
now  state,  that  the  character  of  the  avenue  and  of  the 
locality  was  such  and  the  population  is  such  that  the  sewer 
could  be  built  in  the  avenue  without  the  consent  of  the 
fee  owners    and  without    compensation    to    them.     The 
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immediate  benefits  and  advantages  which  they  in  common 
with  the  whole  community  might  receive  might  be  all  the 
compenaation  to  which  they  would  be  entitled." 

WhitcheT  v.  Holland  Water  Works  Company,  66  Hun,  619, 
affirmed  in  the  Court  of  Appeals  without  opinion,  142  N. 
Y,  626,  was  an  action  by  an  abutting  owner  to  compel  the 
removal  of  water  pipes  from  a  highway  in  an  unincor- 
porated village.  The  plaintiff's  complaint  was  dismissed 
at  the  trial,  and  this  ruling  was  sustained  by  the  General 
Term  of  the  Fifth  Department  on  tne  ground  that  the  high- 
way was  to  be  treated  as  an  urban  street,  and,  therefore,  was 
subject  to  be  used  for  the  purpose  of  supplying  water  to  the 
inhabitants. 

In  view  of  these  decisions  the  question  before  us  is  not 
free  from  doubt.  While  that  part  of  Judge  Earl's  opinion 
which  I  have  quoted  was  entirely  a  dictum,  the  legal 
principle  which  he  asserts  is  doubtless  sustainable  under 
the  health  and  police  powers  of  the  Legislature.  The 
decisiOD  in  Whitcher's  case,  however,  does,  I  think,  sustain 
the  coDtentioQ  that  the  streets  in  a  populous  community 
not  incorporated  as  a  city  or  village  may  be  legally  sub- 
jected to  more  extensive  burdens  than  the  ordinary  country 
highway. 

The  court,  in  this  case,  excluded  an  offer  to  show  that 
the  part  of  the  town  which  was  included  within  the 
appellant's  contract  was  a  populous  village,  and  if  density 
of  population  is  the  test  by  which  the  question  is  to  be 
determined,  |this  ruling  was  wrong,  and  the  judgment 
must  be  reversed.  Serious  practical  difficulties  will, 
however,  be  encountered  if  the  rights  of  abutting  owners 
outside  of  cities  and  incorporated  villages  are  to  be 
dependent  upon  density  of  population.  What  is  to  be  the 
line  in  respect  to  these  easements  which  separate  the 
urban  from  the  rural  district?  Where  do  the  more 
extensive  urban  easements  begin  and  end?  If  we  limit 
them  to  cities  and  incorporated  villages  the  rule  is  simple. 
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and  the  right  of  every  laud  owner  in  the  streets  is  easily 
soked.  If  we  extend  them  outside  of  the  incorporated 
villages,  the  rights  of  no  land  owner  is  settled,  but  each 
case  must  be  determined  on  its  own  facts,  and  the 
decisions  will  vary  with  the  varying  minds  and  judgments 
of  courts  and  petit  jurors. 

The  question  as  to  the  rights  of  an  abutting  owner  in 
the  street  which  bounds  his  property  is  one  of  law.  The 
rule  which  controls  it  is  a  rule  of  property,  and  nothing 
can  be  plainer  than  that  it  should  be  certain  and  unvary. 
ing,  and  apply  to  all  communities  alike.  Any  community 
may  incorporate  into  a  village  under  our  laws  by  a  vote  of 
its  inhabitants,  and  in  my  judgment  highways  should  not 
be  treated  as  urban  streets,  and  impressed  with  the  more 
comprehensive  public  easements  that  exist  in  city  streets 
unless  they  lie  within  a  city  or  an  incorporated  village. 

If  any  community  desires  to  enjoy  the  benefits  of  urban 
life  and  impose  upon  its  streets  more  extensive  easements 
than  exist  in  rural  highways,  let  it  incorporate  itself  into 
a  village.  But  independent  of  this  consideration,  I  think 
the  case  before  us  is  controlled  by  the  doctrine  laid  down 
in  Eels  v.  A.  T.  &  T.  Co.,  supra.  That  case  in  its  facts  is 
precisely  like  the  case  before  us,  except  in  .respect  to  the 
use  to  be  made  of  the  poles  and  'wires.  The  distinction 
would  be  shadowy,  I  think,  that  would  (Support  as  a  legal 
exercise  of  power  the  erection  ^and  maintenance  of  poles 
and  wires  which  carried  an  electric  current  to  light  a  lamp 
on  a  street,  but  denied  the  right  to  erect  and  maintain 
precisely  rlbe  same  things,  because  they  carried  a  weaker 
current  of  electricity  for  the  purpose  of  communication  and 
the  transmission  of  intelligence.  The  thing  that  is  import- 
ant to  the  rights  of  the  land  owner  is  the  substantial  phy- 
sical structure  on  the  surface  of  the.  highway.  The  use  to 
which  it  is  put  ia  secondary  and  unimportant.  If  the 
question  depends  on  the  use,  and  courts  are  to  distinguish 
between  what  is  and  what  is  not  a  proper  street  use,  how 
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can  we  saj  that  a  telephone  or  telegraph  liae  is  not  as 
much  a  street  use  aa  a  water  pipe?  A  sewer  drains  the 
highway.  A  gaa  pipe  or  an  electric  light  wire  serve  to 
light  the  street,  hut  a  water  pipe  has  do  necessary  conoec- 
tion  with  the  street  itself.  Its  use  is  to  conduct  water  to 
the  adjacent  houses  and  serve  to  extinguish  fires.  But  for 
the  latter  purpose  it  is  useless  without  the  fire  engine  or 
the  fire  department,  and  the  wire  which  sounds  the  fire 
alarm  or  serves  to  summon  assistance  is  as  much  a  part  of 
the  system  as  the  pipe  which  conducts  the  water.  Indeed, 
the  telephone  and  telegraph  is  as  much  of  a  necessity  in 
modem  life  as  any  other  of  the  conveniences  which  might 
fall  under  the  designation  of  proper  street  uses.  The  Eels' 
case  cannot  be  distinguished,  therefore,  from  Whitcher's 
case  hy  saying  that  one  represeutu  a  proper  aud  the  other 
an  improper  use  of  the  street,  and  unless  they  can  be  dis- 
tinguished  on  other  grounda,  the  latter  case  must  be 
deemed  to  be  overruled.  These  two  cases  were  argued 
within  three  months  of  each  other,  aud  it  is  to  be  regretted 
that  ,in  deciding  the  Eels  case  reference  was  not  made  to 
the  decision  in  the  Whitcher  case.  But  while  no  reference 
was  made  to  it  by  Judge  Fbckham  in  his  opinion,  it  will 
be  observed  also  that  he  makes  no  reference  to  the  subject 
of  proper  street  uses.  This  decision,  as  I  have  already 
stated,  is  placed  solely  upon  the  ground  of  the  character  of 
a  rural  highway  and  the  legal  rights  of  the  public  and  the 
abutting  owners  therein.  There  is  manifestly  a  very 
important  physical  difference  affecting  the  rights  of  the 
public  and  the  adjoining  owners  between  the  burden  of 
an  under  ground  easement  and  one  which  permits  the 
erection  of  a  structure  above  the  surface.  The  right  of 
uninterrupted  passage  which  the  public  enjoys  in  the 
traveled  part  of  a  highway  necessarily  excludes  the  owners 
from  all  ase  and  eojoyment  of  that  part  of  the  road.  A 
pipe,  which  is  laid  under  the  ground,  carrie  jo  permanent 
impairment  to  any  public  right  on    the  eurfaoe    or  any 
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private  right  io  the  soil.  On  the  -ade  o*  the  road  the  iaod 
owner  has,  however,  substantial  rights  of  property  both  in 
the  surface  aod  in  the  soil.  In  addition  to  the  ordinary 
easements  of  light,  air  and  access,  he  may,  on  a  country 
highway,  plant  shade  trees,  cultivate  the  sides  of  the  road, 
and  do  anything  to  improve  or  beautify  it  or  bia  own 
property  eo  long  as  his  acts  do  not  impair  the  public  right 
of  passage.  Jackson  v.  Hathaway,  16  Johns.  447.  The 
State  not  only  invites  him  to  plant  trees,  but  it  encourages 
him  to  do  so  by  granting  to  those  who  do  this  a  substantial 
reduction  in  their  road  tax.  Chap.  371,  Laws  1883;  chap. 
568,  Laws  1890,  sec.  44. 

A  pole  which  supports  wires  cannot,  like  the  under- 
ground pipe,  be  placed  Iq  the  roadway,  nor  can  it  stand 
on  the  sidewalk  if  there  be  such.  From  necessity  it  must 
be  placed  between  the  two  or  upon  the  side  of  the  roadway 
where  the  owner  has  substantial  rights.  Unlike  the  lamp 
post,  the  hitching  post  or  the  hydrant,  it  does  not  occupy 
a  small  space,  but  carries  wires  along  the  whole  length  of 
the  street.  It  not  only  interferes  with  growing  trees,  but 
it  prevents  the  planting  and  growth  of  new  ones.  The 
structure  is  unsightly,  and  the  electric  current  carried  on 
the  wires  may  become,  through  carelessness  or  accident, 
dangerous  if  not  deadly,  and  it  interferes  (in  a  small 
degree,  perhaps)  with  the  access  to  the  property.  But  it 
does  interfere  with  and  perhaps  destroys  the  legal  right  of 
the  owner  to  plant  and  grow  shade  trees  and  to  use  the 
side  of  the  road,  and  the  use  made  of  the  street  ia  of  a  per- 
manent and  exclusive  character.  As  was  said  in  Eels'  case, 
such  a  use  is  "wholly  at  war  with  that  of  the  legitimate 
public  easement  in  the  highway." 

This  view  of  the  distinction  between  underground  ease- 
ments and  those  which  would  permit  the  erection  of  poles 
and  wires  has  support  in  the  principle  underlying  the 
decisions  in  the  elevated  railway  cases. 

In  Craig  v.  Rochester  Gity  &  Brighton  Railroad  Company, 
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39  N.  Y.  404,  it  way  held  that,  when  one  owned  to  the 
center  of  a  street,  the  laying  of  rails  for  a  horse  railroad 
imposed  an  additional  burden  on  the  land  forming  the 
Btreet,  for  which  the  owner  was  entitled  to  compensation. 

Id  KeUinger  v.  Forty'Seeond  Street,  etc.,  Railroad  Com- 
pany, 60  N.  Y.  206,  such  relief  was  denied  to  an  owner 
who  did  not  own  the  fee,  on  the  ground  that  there  was  no 
taking  of  his  property,  and  that  the  use  made  of  the  high- 
way bj  the  railroad  was  substantially  the  same  as  that 
mado  by  other  modes  of  travel.  It  was  still  a  highway  for 
passage  and  motion. 

But  in  the  elevated  railroad  cases,beoause  the  street  was 
pormaoently  and  to  some  extent  exclusively  appropriated 
by  the  elevated  railroad  structures,  it  was  held  that  their 
erection  without  the  consent  of  the  abutting  owners  was 
illegal.  Story  v.  New  York  Elevated  Railroad  Company, 
90  N.  Y.  122;  Fobea  v.  Rome,  Walerlown&  Ogdensburg  Rail, 
rood  Company,  121  id.  605. 

If  the  view  here  expressed  aa  to  the  distinction  between 
pipes  beneath  a  highway  and  poles  and  wires  above  the 
surface  is  sound,  then  there  is  do  conflict  between  Eels'  case 
and  Wbitcher'a  case,  and  the  case  under  consideration  falls 
easily  within  the  principle  applied  in  the  former  decision, 
and  tbe  judgment  must  be  affirmed. 

Stress  is  laid  by  the  learned  counsel  for  the  appellant  on 
the  (act  that  the  right  of  the  exercise  of  the  power  of 
eminent  domain  had  not  been  conferred  by  the  Legislature 
on  electric  companies,  while  it  had  been  upoD  all  corpora- 
tioDS  that  were  authorized  by  the  TraDsportation  Corpora- 
tions Law.  This  omission  has  now  been  remedied  (chap. 
446,  Laws  1896),  and  it  is  within  the  power  of  such  cor- 
porations to  acquire  the  right  to  erect  their  poles  and  wires 
in  any  of  the  streets  and  highways  of  the  State. 

It  has  never  been  decided  in  this  State  as  yet,  that  the 
State  or  any  corporation  has  the  right  to  erect  and  main- 
tun  poles  and  wires  upon  a  country  highway  for  any 


by  Google 


188  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Falmer  t.  Electric  Co. 

purpose  without  the  coneent  of  the  abutting  proprietors. 
And  in  view  of  .the  decision  of  the  Court  of  Appeals  in  Eels' 
case,  I  am  unwilling  to  adopt  or  apply  the  rule  which 
tittempts  to  distinguish  between  the  use  of  the  streets  for 
different  purposes.  Id  my  judgment  the  thing  that  is 
unlawful  is  the  erection  of  the  poles  and  wires  without  the 
land  owner's  consent  or  the  acquisitioD  of  his  title,  and  it 
is  of  no  consequence  to  what  use  the  pole  and  wire  are  to 
be  put  after  they  are  erected.  While  I  yield  to  the  force 
of  the  decision  in  Whitcher's  case,  I  think  any  attempt  to 
ezteod  urban  easements  outside  of  incorporated  Tillages 
will  lead  to  confusion  and  introduce  into  the  administration 
of  the  law  a  rule  affecting  property  which  will  render 
uncertain  the  rights  of  every  owner  of  lands  abutting  on  a 
highway.  While  these  rights  are  not  of  great  pecuniary 
value,  they  are  important  to  the  enjoyment  of  property, 
and  there  has  been  as  yet  no  reason  suggested  why  they 
should  be  handed  over  to  the  electric  corporations  without 
compensation. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 

Hon.— Sae  note  to  l^oanm  v.  8<Auylkia  Elee.  JZy.  Co.,  pott. 
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Thb  Statb,  Ehtlt  W.  Kobblikq,  Prosecutrix,  Plaintiff  in 
Error,  T.  Tsbkton  Passbhgeb  Railroad  Company  (Con- 

SOLmATZD),    AND   THR   BOABD   OF  PUBLIG   WOBKS   OF  THB 

OiTT  OF  Tkkhtoh,  Defendants  in  Error. 

Nae  Jtraeji  Omtri  c^  Erran  and  Appealt,  June  IS,  189$, 
(66  N.  J.  6M.; 


The  oonetructlon  and  inatnt«nanQe  of  a  trollej  ratlwaj,  with  the  neoe»- 
mxj  posts  and  wires,  in  a  highway,  the  land  to  the  center  ot  which 
bekmga  to  the  abutting  owner  snbjeot  to  the  pnblio  easement,  does  not 
oonstitnte  a  new  servitude  for  which  the  abutting  owner  is  entitled  to 
oanpensation. 

A.  itatate  which  merely  authorises  a  street  raQway  company  to  substitnte 
deotrioity  for  horses  as  its  motiTo  power,  upon  first  obtaining  munloi- 
pal  authority ;  and  empowers  the  municipal  authorities  to  permit  the 
maintenance  in  streets  of  the  neoeesory  polee  and  wires  for  suob  pnr< 
pcaes,  fteld,  to  relate  only  to  the  public  easement,  leaving  the  companiea 
to  obtain  from  land  owners  suoh  private  rights  or  property  as  they  m^ 
require,  and  not  to  create  an  additional  easement  without  compensa- 
tion to  the  abutting  owner ;  and  not  to  be  unconstitutional. 

For  any  injury  due  to  obetruotion  of  the  easements  of  light,  air  or  aooeoa 
(o  his  property  or  to  vibrations  caused  by  running  heavy  oars  at  great 
^leed,  the  abutting  owner  has  his  remedy  at  law  and  should  be  is- 
mitted  thereto. 

Appeal  from  judgment  of  Supreme  Court  in  favor  of 
defendant,    upon   a  writ  of  cerUorari  to  determine  the 
validity  of  an  ordinance. 
Facta  stated  in  opinion. 

CharUa  E.  Qummere,  and  WiUiam  M.  Lanning  for  plaint- 
iff in  error. 

Jo*eph  Oovit  and  Jamet  Buchman,   for   defendants  in 
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Dbpub,  J.:  Thia  writ  bringa  up  a  judgmeat  of  the 
Supreme  Court  suataioing  an  ordinance  entitled  "An 
ordinance  to  authorize  the  Trenton  Passenger  Railway 
Company  (Consolidated),  to  use  electric  motors  aa  the 
propelling  power  of  its  cara  through  certain  streets  and 
areoues  in  the  city  of  Trenton,  and  to  provide  for  the 
erection  of  poles  and  the  stringing  of  wires  thereon  to 
supply  electricity  to  the  motors,"  passed  by  the  board  of 
public  works  of  the  city  of  Treuton  February  8th,  1894, 
and  approved  by  the  mayor  February  12th,  1894. 

The  ordinance  waa  passed  in  virtue  of  the  act  of  1893 
(Pamph.  L.  p.  241;  Gen.  Stat.  p.  3210). 

The  first  section  of  that  act  authorizes  street  or  horse 
railroad  companies  to  use  electric  motors  as  the  propelling 
power  of  their  cars,  instead  of  horses,  provided  consent  of 
the  municipal  authorities  be  first  obtained. 

The  sacond  section  empowers  the  municipal  authorities 
to  authorize  the  use  of  poles  to  be  located  in  the  public 
streets,  with  wires,  etc.,  for  the  purpose  of  supplying  the 
motors  with  electricity,  and  to  prescribe  the  manner  in 
which,  and  the  places  where,  such  poles  should  be  located. 

The  ordinance  is,  in  all  respects,  in  compliance  with 
this  statute,  so  far  aa  is  material  to  this  case,  and  is  in 
conformity  with  the  powers  of  the  city  government  to 
regulate  the  use  of  public  streets. 

The  prosecutrix  is  the  owner  of  a  lot  on  the  southerly 
side  of  West  State  street,  between  Warren  and  Calhoun 
streets.  Her  title  extends  to  the  middle  line  of  the 
street,  subject  to  an  easement  in  the  public  for  the  pur- 
poses of  a  public  highway. 

The  reasons  filed  for  setting  aside  this  ordinance  are: 

First.  Because  the  erection  of  poles  and  the  stringing  of 
wires  thereon  upon  the  lands  of  the  prosecutrix,  in  West 
State  street,  in  the  city  of  Trenton,  for  the  purpose  of 
supplying  electricity  to  the  motors  to  be  used  by  the 
Trenton  Passenger  Railway  Company  (Consolidated),  in 
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propelliDg  their  cars  over  aiid  along  their  railroad  in  said 
city,  without  the  consent  of  the  said  prosecutrix,  and 
without  payment  to  her  therefor,  is  in  violation  of  the 
Constitution  of  the  State  of  New  Jersey,  in  that  it  is  a 
taking  of  private  property  for  public  use  by  a  private  cor- 
poration without  compensation  first  made  to  said  prosecu- 
triz,  and  thereforo  an  ordinance  authorizing  the  erection  of 
such  poles,  and  the  stringing  of  wires  thereon,  for  such 
purpose,  without  providing  for  compensation  for  land  taken, 
is  illegal  and  void. 

Second.  Because  the  construction  and  operation  of  an 
electric  railroad  in  the  public  streets  of  Trenton,  upon  the 
lands  of  the  prosecutrix  therein,  without  her  consent,  and 
without  payment  to  her  therefor,  is  in  violation  of  the  Con- 
BtitutioQ  of  the  State  of  New  Jersey,  in  that  it  is  a  taking 
of  private  property  for  public  use  by  a  private  corporation 
without  compensation  first  made  to  the  said  prosecutrix, 
and,  therefore,  an  ordinance  authorizing  the  construction 
and  operation  of  such  a  railroad,  without  providing  for 
compensation  for  land  taken,  is  illegal  and  void. 

Third.  Because  the  said  ordinance  la  nnreasonable,  bo 
far  as  it  authorizes  and  permits  the  construction  and 
operation  of  a  double  tracked  electric  railway,  to  be 
operated  by  what  is  known  as  ^the  trolley  system,  upon 
West  State  street,  between  Warcen  and  Calhoun  streets,  in 
the  city  of  Trenton. 

The  ordinance,  in  prescribing  the  places  in  which  the 
company's  poles  should  be  located,  fixed  the  location  of 
two  of  its  poles  on  the  sidewalk  in  front  of  the  property  of 
the  prosecutrix,  just  inside  of  the  curb  line,  and  the  com- 
pany has  erected  these  two  poles  at  the  places  indicated. 
The  evidence  shows  that  the  cars  used  by  the  company 
weigh  seven  and  one-half  tons,  and  are  thirty  feet  in 
length,  and  that  ordinary  horse  cars  weigh  one  and  one- 
half  tons,  and  are  fourteen  feet  in  length,  and  that  the 
speed  with  which  the  company  runs  its  cars  in  the  section 
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of  tbe  street  on  which  the  property  of  the  prosecutrix  is 
located  is  ^from  seven  and  one-half  to  seyenteen  miles  per 
hoar,  with  a  mean  average  speed,  on  the  forty-six  trips 
observed,  of  twelve  miles  per  hour.  There  is  also  evidence 
in  the  depoaitiona  that  by  reason  of  the  weight  of  the  cars, 
and  the  speed  at  which  they  are  run,  they  occasion,  at 
times,  Tibrations  to  the  extent  of  rattling  the  windows  in 
the  dwellings  fronting  on  the  atreet. 

The  prosecutrix's  standing  in  this  proceeding  is  that  of 
the  owner  of  property  complaining  of  an  invasion  of  her 
property  rights.  The  ordinance  being  in  compliance  with 
the  statute,  tbe  question  is  whether  the  Act  of  1893  is 
within  the  power  of  the  Legislature. 

In  considering  this  question  it  must  be  admitted,  at  the 
outset,  that  the  transmission  of  passengers  with  increased 
speed  and  greater  comfort  is  a  great  public  benefit.  This 
is  equally  true  of  the  lines  of  railroads  that  traverse  our 
State  and  penetrate  into  every  section,  and  of  the  diversion 
of  waters  to  create  waterways  for  carrying  freight,  or  to 
supply  water  for  use  in  the  large  cities  and  towns.  It  is 
also  conceded  that  the  erection  of  poles  with  wires  strung 
thereon,  in  the  present  state  of  the  'sciences,  is  necessary 
to  accomplish  the  purposes  contemplated  by  this  legislative 
provision.  But  no  considerations  of  public  advantage 
should 'be  permitted  to  predominate  over  the  rights  of 
private  property,  which,  by  a  constitutional  inhibition, 
cannot  be  taken  for  a  public  use  without  compensation. 

As  was  said  by  Chancellor  Grbbn  in  Sinchman  v.  Pater- 
son  Horse  Railroad  Co.,  2  C.  E.  Or.  75,  80:  "  Nothing  can 
be  claimed  on  the  ground  that  city  railroads  are  a  great 
public  convenience  and  benefit;  if  they  are  so,  the  public 
can  afford  to  pay  for  it ;  that  is  certainly  no  reason  why 
individual  property  should  be  taken  for  public  use." 
This  constitutional  provision  has  uniformly  been  liberally 
construed  for  the  protection  of  private  property.  Not  only 
an    actual  taking,    but  also  the    destruction   of    private 
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property,  either  total  or  partial,  or  the  diminution  of  its 
value  by  the  act  of  thegovernnieDt,  directly  and  not  merely 
incidentally  affectiog  it,  which  deprives  the  owner  of  the 
ordinary  use  of  it,  is  a  taking,  within  the  constitu- 
tional provision,  which  can  only  be  exercised  under  the 
right  of  eminent  domain,  on  just  compensation  made. 
Trenton  Water-Power  Go.  v.  Raff,  7  Vroom.  335 ;  Pennsyl- 
vania Sailroad  Co.  r.  Angel,  14  Stew.  Eq.  316,  329. 

The  title  to  the  soil  over  which  highways  and  streets  are 
laid  remains  in  the  owner  of  the  fee,  subject  only  tu  the 
public  easement.  "The  right  of  the  public  in  a  highway," 
said  Chief  Justice  Bbaslby  in  State  v.  Laverach,  5  Vroom. 
206,  "consists  in  the  privilege  of  passage,  and  such  privi- 
leges as  are  annexed  as  incidents  by  usage  or  custom,  as 
(he  right  to  make  sewers  and  drains,  and  lay  gas  and 
water  pipes;  the  subordinate  privileges  are  entirely  con- 
sistent with  the  primary  use  of  the  highway,  and  are  no 
detriment  to  the  land  owner."  This  principle  has  been 
extended  to  the  use  of  streets  in  populous  districts,  to 
appliances  for  distributing  water,  light,  heat,  power  and 
matters  of  general  necessity  or  convenience.  Lew.  Em. 
Dom.  sec.  126.  In  Stovdinger  v.  Newark,  1  Stew.  Eq.  187, 
S.  C.  id.  446,  it  was  held,  against  the  land  owner's  objec- 
tion, that  the  use  of  the  street  for  sewers  was  a  legitimate 
use,  consistent  with  the  purpose  for  which  the  land  was 
appropriated.  The  uses  of  the  streets  for  such  and  similar 
local  and  publio  benefits  have,  from  an  early  period  in 
municipal  governments,  been  so  usual  and  customary  as 
that  they  maybe  regarded  as  having  been  in  contemplation 
when-  the  streets  were  laid  out  or  dedicated  as  servitudes 
upon  lands  within  and  abutting  upon  streets,  to  be  put  in 
force  as  occasions  arise  for  their  use,  which  confer  a  bene- 
fit immediately  upon  the  adjacent  lands.  But  it  is  not 
every  use  of  a  public  street  that  is  lawful,  as  against  the 
rights  of  the  owner  of  the  fee,  though  such  use  may 
promote  public  benefit.       Thus  it  was   held  in  State  v. 
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Laverock,  that  the  Legislature  had  not  the  power,  under 
the  ConstitutioD  of  this  State,  to  authorize  a  market  to  be 
held  in  a  public  street  of  a  city  without  providing  com- 
pensation to  the  proprietors  of  the  contiguous  lands,  who 
owned  to  the  center  of  such  street,  notwithstanding  that 
such  market  was  designed  for  public  use,  and  inured  to  a 
public  benefit.  In  Starr  v.  Camden  and  Atlantic  Railroad 
Co.,  4  Zab.  692,  the  subject  was  discussed  by  Mr.  Justice 
Haines,  who  explicitly  held  that  the  Constitution  of  this 
State  prevented  the  Legislature  from  granting  to  a  rail- 
road the  right  to  use  a  public  highway  as  the  bed  of  its 
railroad,  without  compensation  to  the  owner  of  the  soil, 
and  bis  opinion  on  that  head  has  uniformly  and  frequently 
been  adopted  as  a  correct  exposition  of  the  constitutional 
right  of  the  owner  of  the  soil  within  public  highways.  In 
both  the  cases  cited  the  prosecution  was  at  the  instance  of 
the  owner  of  abutting  lands,  whose  title  extended  to  the 
center  line  of  the  highway. 

In  Hinchman  v.  Paterson  Horse  Railroad  Co.,  2  C.  E.  Gr. 
75,  the  power  of  the  Legislature  to  authorize  the  use  of 
a  public  street  for  street  railways  was  directly  under  con- 
sideration. The  bill  was  filed  by  owners  of  lots  abutting 
upon  the  street,  having  title  to  the  middle  of  the  street,  to 
enjoin  a  horse  railroad  company  from  the  construction  of 
its  railroad  through  the  street  under  the  authority  of  its 
act  of  incorporation.  Chancellor  Gbeen,  in  his  opinion, 
quoted  with  approbation  the  opinion  of  Mr.  Justice  Uainbs 
in  Starr  t.  Camden  and  Atlantic  Railroad  Co.,  and  afBrmed 
the  incapacity  of  the  Legislature,  under  our  Constitution, 
to  appropriate  lands  within  public  highways  to  any  other 
than  their  legitimate  use  aa  highways  without  compensa- 
tion to  the  owners  of  the  soil.  The  [learned  Chancellor 
distinguished  the  use  of  a  street  for  a  horse  railroad  from 
its  use  by  an  ordinary  railroad,  and  justified  the  use  of 
part  of  the  highway  for  street  railroads  in  this  language: 
"They  are  ordinarily,  aa  in  this  case,  required  to  be  laid 
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level  with  the  surface  of  the  street,  in  conformity  with 
agisting  grades.  No  excavationa  or  embaakments  to  affect 
the  land  are  authorized  or  permitted.  The  use  of  the  road 
ifl  nearly  identical  with  that  of  the  ordinary  highway. 
The  motive  power  is  the  same.  The  noise  and  jarring  of 
the  street  by  the  cars  is  not  greater,  and  ordinarily  less, 
than  that  produced  by  omnibuses  and  other  vehicles  in 
ordinary  use.  Admit  that  the  nature  of  the  use,  as 
respects  the  traveling  public,  is  somewhat  variant;  how 
does  it  prejudice  the  land  owner?  Is  his  property  taken? 
Are  bis  rights  as  a  landholder  affected?  Does  it  interfere 
with  the  use  of  bis  property  any  more  than  an  ordinary 
highway?"  It  will  also  be  observed  that  the  Chancellor, 
in  his  subsequent  language,  expressly  repudiated  the  idea 
that  the  rights  of  landowners  in  the  premises  could  be 
affected  by  the  fact  that  city  railroads  were  a  great  public 
convenience. 

The  extract  made  from  the  opinion  of  the  learned 
Chancellor  has  frequently  been  referred  to  with  approval 
by  the  courts  of  this  State.  The  ground  of  the  Chancellor's 
decision  denying  the  injunction  was  that  the  complainant's 
rights  as  owners  of  lands  were  not  in  fact  ^prejudiced  or 
interfered  with  by  the  use  of  the  streets  by  a  street  railroad 
operated  in  the  manner  in  which  the  railroad  in  question 
was  authorized  to  be  operated,  to  a  greater  degree  than 
they  would  be  affected  by  their  use,  as  an  ordinary  high- 
way; in  other  words,  that  the  mode  in  which  the  company 
was  authorized  by  its  charter  to  use  the  streets  of  the  city 
in  fact  created  no  additional  servitude  upon  the  lands. 

The  defendant  was  incorporated  as  a  "horse  railroad 
company,"  with  power  to  lay  rails  and  operate  a  railroad 
through  Clinton  and  State  streets,  in  the  city  of  Trenton. 
(Famph.  L.  1859,  p.  266. )  The  act  of  189iJ,  and  the  con- 
sent of  the  city  authorities,  by  the  ordinance,  authorized 
the  company  to  substitute  electric  motors  in  the  place  of 
horses,  as  the  propelling  power  of  its  cars.     Neither  the 
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Statute  of  1893,  nor  the  ordinance,  conferred  upon  the 
company  any  rights  beyond  those  Tested  in  it  by  its  charter, 
except  in  allowing  a  change  in  the  motive  power  to  be 
applied  to  its  cars.  The  change  in  the  motive  power  of 
the  cars  did  not  necessarily  occasion  any  injurious  effects 
upon  the  prosecutrix's  property.  Cars  of  the  same  pattern 
and  size  of  the  cars  used  by  the  company  as  a  horse  rail- 
road, and  driveu  with  no  greater  speed,  might  have  been 
adapted  to  the  new  motive  power.  I  agree  with  those 
cases  in  our  courts  which  hold  that  the  substitution  of 
electric  motors  with  the  trolley  system  for  horses  on  street 
railroads  does  not  per  ae  create  an  additional  easement. 
The  injury  to  property  which  would  give  the  prosecutrix 
a  legal  ground  of  complaint  does  not  spring  from  the  kind 
of  motors  used. 

The  statute  also  empowers  the  municipal  authorities  to 
authorize  the  use  of  poles  in  the  streets,  with  wires  thereon 
to  supply  the  motors  with  electricity,  and  to  prescribe  the 
places  in  which  such  poles  should  be  located.  Two  of 
these  poles  were  located  by  the  ordinance  on  the  complain- 
ant's lands,  on  the  sidewalk,  inside  of  the  curb.  Holes 
were  dug  and  poles  were  set  in  the  ground  by  the  company 
at  the  places  indicated  by  the  ordinance. 

The  contention  of  the  prosecutrix  is  that  the  setting  of 
these  poles  on  her  lands  constituted  a  permanent,  exclu- 
sive and  continuous  use  of  her  lands,  not  within  the 
customary  and  legitimate  use  of  the  lands  of  abutting 
owners  on  a  public  way,  and  was  to  that  extent  a  takiug 
of  private  property  such  as  is  interdicted  by  the  Constitu- 
tion, except  upon  just  compensation  made,  and  that  an 
ordinance  authorizing  the  erection  of  poles,  and  the  string- 
ing of  wires  thereon,  for  the  purpose  of  supplying  the 
company's  motors  with  electricity,  without  providing  for 
land  taken,  is  illegal  and  void. 

The  statute  which  underlies  this  ordinance  does  not 
confer  upon  these  compaoies  the  right  to  acquire  privatQ 
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property  by  the  ezerclBe  of  the  right  of  eminent  domaia. 
By  that  act  the  legislative  purpose  was  to  confer  upon 
these  companies  the  right  to  erect  polea  and  use  the 
trolley  system,  so  far  as  the  public  easement  was  coDcerned, 
and  made  it  the  duty  of  the  municipal  gOTernment  to  fix 
and  designate  the  location  of  the  poles  with  a  view  to  the 
public  convenience  in  the  use  of  the  streets;  leaving  the 
several  companies,  if  their  necessities  or  convenience 
require  the  appropriation  of  private  property,  to  obtain  the 
consent  of  landowners  by  agreement.  In  vrithholding  the 
power  of  eminent  domain,  the  Legislature  intended  that, 
if  private  property  was  necessary  or  desirable,  these  com- 
panies should  acquire  rights  in  private  property  by  the 
conaeot  of  the  owners,  and  not  take  it  in  invito.  The  act, 
in  withholding  the  power  of  condem nation,  may  not 
effectuate  all  thatthuse  companies,  in  particular  instances, 
desire  for  the  scheme  of  improvement  they  have  embarked 
upon;  but  the  act,  by  its  imperfection  ia  this  respect,  is 
not  rendered  wholly  void. 

lajaries  by  vibrations  caused  by  the  weight  of  the  cars 
of  the  company,  combined  with  the  speed  at  which  they 
were  run,  belong  to  the  same  class  of  injuries  as  that 
which  may  arise  from  the  setting  of  poles.  The  owner  of 
lands  abutting  upon  a  street  holds  bis  title  subject  to  the 
inconveniences  and  injurious  consequences,  including  those 
occasioned  by  noise  and  vibration,  resulting  from  a  user 
which  is  consistent  with  the  legitimate  and  proper  use  to 
wbicb  these  public  thoroughfares  are  devoted.  But  such 
injuries  as  are  caused  by  a  manner  or  mode  of  user  which 
is  not  justifiable  on  the  ground  that  the  loeut  in  quo  is  a 
public  street  will  lay  the  foundation  for,  and  are  redreasahle 
by,  action.  In  Beaeman  v.  Pennsylvania  Railroad  Co.,  21 
Vroom.  236;  8.  C.  23  id.  221,  the  immunity  of  a  cor- 
poration exercising  public  franchises  from  liability  for 
incidental  damages  occasioned  to  abutting  lands  was 
-VOL.  VI— 10. 
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limited  to  ituch  damages  aa  were  occasioned  by  the  ezer- 
ciae  of  its  franchises  with  care  and  akill  in  all  respects. 
Neither  the  act  of  1893,  nor  the  ordinance  under  review, 
purported  to  legalise  the  size  or  weight  of  cars  to  be  pro- 
vided by  the  company,  nor  the  speed  at  which  they  should 
be  run.  The  privileges  granted  were  capable  of  being 
employed  without  an  excessive  or  unusual  injury  to  lands 
abutting  upon  the  streets. 

If  any  of  the  privileges  granted  by  this  statute  are  made 
the  occasion  for  unlawfully  injuring  the  owners  of  abut- 
ting property,  such  acta  of  the  company  are  ultra  vires,  and 
nidresaable  by  action  at  the  suit  of  the  injured  party. 

The  act  of  the  Legislature  is  a  general  law  for  the  equip- 
ment of  street  railways  throughout  the  State,  and  the 
ordinance  under  review  is,  in  those  respects  which  are 
material  to  this  controversy,  similar  to  the  ordinances 
under  which  many  street  railways  have  been  equipped  and 
are  operated.  A  decision  that  such  ordinances,  and  the 
statute  under  which  they  were  made,  were  invalid,  forthe 
reason  that,  in  a  particular  case  before  the  court,  it  should 
appear  that  these  privileges  have  been  made  the  occasion 
for  unlawfully  injuring  private  property,  when  such  injury 
was  not  the  direct  product  of  the  ordinance,  would  be 
disastrous  to  public  interests,  and  not  warranted  in  law. 
For  such  injuries,  the  remedy  of  the  party  injured  is  by 
action.  If  the  acta  done  under  color  of  the  ordinance  or 
the  statute  be  found  to  be  an  unlawful  invasion  of  the 
rights  of  private  property,  an  action  will  lie,  in  which 
neither  the  ordinance  nor  the  statute  would  be  a  justifioa. 
tion.  Costigan  v.  Penmylvania  BaiWoad  Co.,  26  Vroom. 
234,  239,  240. 

The  remaining  reason  assigned  for  aetting  aside  this 
ordinance  is  that  it  is  unreasonable,  so  far  aa  it  authorizes 
and  permits  the  construction  and  operation  of  a  doable 
track  railway  to  be  operated  by  the  trolley  system  upon 
Wes*  State  street  between  Warren  and  Calhoun  streeto. 
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The  title  of  the  ordinance  relates  solely  to  the  use  of  elec> 
trio  motors,  and  the  erection  of  poles  with  wires  thereon  to 
supply  electricity  to  the  motors.  The  permission  granted 
to  the  company  is  to  use  their  motors  and  appliauces  "on 
its  tracks,  which  are  hereby  authorized  to  be  laid," 
enumerating  certain  streets,  among  which  is  State  street, 
from  the  easterly  limits  to  the  westerly  limits  of  the  city. 
The  ordinance  recognizes  double  and  single  tracks,  which 
were  probably  laid  under  the  authority  of  the  company's 
original  charter,  fie  that  as  it  may,  nothing  appears  in 
the  cose  to  show  that  there  is  anything  in  the  situation  of 
West  State  street,  either  in  its  width  or  surroundings, 
that  makes  a  double  track  in  the  street,  with  cars  operated 
by  the  trolley  system,  ia  itself  injurious  or  unreasonable, 
either  with  respect  to  the  public  convenience  or  to  private 
property.  Nor  does  it  appear  that  the  track  of  the  com- 
pany's railroad  next  to  the  property  of  the  prosecutrijc 
has  been  placed  so  near  the  curb  line  as  unreasonably  to 
interfere  with  access  to  ber  property,  or  the  enjoyment  of 
tbosepriTilegea  which  owners  of  abutting  lands  are  entitled 
to  enjoy  in  a  public  highway  in  front  of  their  premises. 

The  ordinaQce,  in  its  second  section,  reserves  to  the 
board  of  public  works  the  right  to  make  reasonable  regu- 
latiuDs  governing,  among  other  things,  the  number  of 
cars  in  a  train,  and  in  the  sixth  subdivision  of  the  nine- 
teenth section,  trail  cars  are  mentioned.  Under  these 
sections  the  company  appear  to  claim  a  right  to  run  trains 
made  up  of  a  motor  car  and  one  or  more  connected 
passenger  cars,  called  trailers.  Trains  so  made  up  were 
run  during  the  State  fair  as  through  trains  to  the  fair 
grounds,  with  instructions  to  the  company's  employes  not 
to  carry  local  passengers.  It  may  be  difficult  to  justify 
such  a  use  of  the  streets  upon  the  theory  upon  which  the 
use  of  streets  for  street  railways  has  been  justified  as  a 
legitimate  use.  But  there  is  no  reason  assigned  which 
brings  this  part  of  the  ordinancA  under  review. 
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Finding  no  infirmitT  in  the  ordioaDce,  or  in  the  BtatDte 
in  virtue  of  vhiob  it  waa  passed,  within  tbe  reasons 
assigned  for  setting  aside  tbe  ordinance,  I  think  the  jadg- 
ment  of  the  Supreme  Court  sustaining  it  should  be  affirmed. 

For  a^rmanee  —  The  Chamgbllok,  Dbpijb,  Dixon, 
LippiKcoTT,  Babeajlow,  Bogsbt,  Hbmdrickson,  Kixon,  8. 

For  reveraal  —  None. 

NoTH.— See  note  to  Thouro»  oow,  pott. 


Habribt  W.  Ci^bk,  Respondent,  t.  MiODLETOWN-QosaBN 
Tbaotion  Coupant,  Appellant. 

Nmb  York  S^^preme  Court,  AfpOJaU  Divuion,  Saeond  Dg^L,  Sim.,  IS06. 

(10App.DlT.SS4.) 

EuEoraio  stbxkt  railway. — Rigbt  or  ABonaa  ownia. 

A  peiBoa  who  owiu  the  fee  of  a  street  Id  front  of  her  pranlseB  ia  entitled 
to  compensation  fcv  the  oooapation  and  nae  of  tiie  atreet  for  a  trolley 
railway. 

Appeal  by  defendant  from  judgment  of  Supreme  Ooart 
in  favor  of  plaintiff,  rendered,  at  Special  Term,  Orange 
County.     Facts  stated  in  opinion. 

AIAert  Beynaud,  WiUuan  F.  O'Neill  and  Smry  W  Wig- 
gins, for  the  appellant. 

Qeorge  T.  Clark,  for  the  respondent. 

Per  CuRiAu:  The  judgment  appealed  from  perpetn- 
ally  eDJoias  tbe  defendant  from  maintaining  its  tracks  and 
operating  is  street  railway  in  the  city  of  Middletown  in 
front  of  the  plaintiff's  premises,  until  such  time  as  the 
defendant  shall  have  paid  to  the  plaintiff  the  sum  of  1760, 
being  the  amount  of  permanent  loss  and  damage  to  smsh 
premises  sustained  by  reason  of  the  location  of  the  defead- 
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ftot'B  track  and  the  operation  of  its  railway  in  front  of 
Buoh  property.  It  is  in  the  uaual  form  of  judgments  in 
elevated  railroad  cases  in  New  York  and  Brooklyn,  where 
the  easements  of  abutting  owners  hare  heen  injuriously 
affected  by  the  structure  in  the  street.  The  plaintiff  is 
the  owner  of  the  fee  of  the  street  in  frout  of  her  property, 
and  under  the  authority  of  Craig  v.  Rochest^,  etc.,  R.  R. 
Co.,  39  N.  Y.  404,  the  occupation  and  use  of  the  street 
by  the  defendant  for  its  trolley  railroad  clearly  entitled  her 
to  compensatioD.  The  court  at  Special  Term  held,  upon 
evidence  sufficient  to  support  the  finding,  that  the  plaint- 
iff's property  had  been  injured  by  the  proximity  of  the  rail 
to  the  curb,  which  prevented  her  premises  from  participa- 
ting in  the  advantage  which  they  would  otherwise  have 
received  from  the  general  "enhancement  of  property  values 
in  Middletown.  The  learned  counsel  for  the  appellant,  in 
their  brief,  assume  that  the  trial  judge,  in  what  he  said 
about  the  enhancement  which  comes  from  the  construction 
of  poblio  improvements,  referred  to  the  appreciation  of 
values  occasioned  by  the  construction  and  operation  of  the 
railroad  itself;  but  we  think  it  is  plain  that  such  was  not 
Ills  meaning,  especially  when  reference  is  had  to  the  testi- 
mony OD  the  subject.  That  be  meant  a  general  increase, 
independent  of  the  existence  of  the  railroad,  ia  shown  by 
this  extract  from  the  testimony  of  a  witness  in  respect  to 
values:  "The  Court:  Q.  Suppoae  the  railroad  had  not 
been  built,  I  understand  you  to  say  that  the  property 
appreciated  in  value?  A.  Yes,  sir.  The  property  was 
enhancing  in  value  before  the  railroad  was  built  out  that 
way.  I  think  the  railroad  has  depreciated  the  stores  for 
renting  purposes.  It  would  be  harder  to  rent  now  than  it 
was  before." 

The  judgment  must  be  a£5rmed,  with  costs. 

All  concurred,  except  Brown,  F.  J.    not  voting. 

Judgment  affirmed,  with  costs. 
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Nicholas  Thodbon,  as  Tbustes  of  thb  estate  of 
Nicholas  E.  Thoubon,  deceased,  v.  Schuylkill  Elec- 
TKio  Railway  Coupany  and  another. 

Pemunlvania  Supreme  Cottrt,  March  10, 189S. 

TBOUJT  TIBm  HT  HICIBWAT. — ABCTTIIIO  OWKKU. — IlfJUIKjn<Hf. 

^idimiaarj  injunction  to  prevent  oonatruotioa  of  eleotrlo  street  raJlw&y 
on  plaintiff's  land,  held  properlj  vacated,  there  beins  donbt  bb  to  the 
faot  of  Ite  being  on  his  land. 

Appeal  from  order  of  Court  of  Common  Pleas,  Schuyl- 
kill county.     Facts  indicated  in  bead-note  and  opinion. 

/.  lAneaweaver,  for  appellant. 

R.  E.  Koch,  for  appellees. 

Per  Curiam:  As  we  understand  the  record,  the  first 
assignment  of  error  is  hroader  than  the  decree,  in  that  it 
complains  of  the  dismissal  of  "the  bill"  as  well  us  dissolu- 
tion of  "the  preliminary  injunction."  Dismissal  of  the 
bill  is  not  included  in,  nor  does  it  form  any  part  of,  the 
decree  dissolving  the  injunction.  As  to  the  latter,  which 
is  the  only  question  before  us,  we  are  not  convinced  that 
the  learned  court  committed  any  error.  The  burden  of 
proof  was  on  the  plfuntiff,  and  the  evidence  on  which  be 
relied  was  too  vague  and  unsatisfactory  to  have  justified  a 
continuance  of  the  injunction  until  final  hearing.  In  the 
concluding  sentences  of  his  opinion  the  learaed  judge 
rightly  says:  "We  feel  compelled  to  dissolve  this  injunc- 
tion upon  the  ground  that  the  complainant  has  not 
BufiBciently  shown  that  the  electric  road  is  being  built  upon 
the  Thouron  tract;  or,   at  least,  the  testimony  submitted 
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leftves  it  a  matter  of  grave  doubt,  and  we  may  not  guess, 
as  to  the  street  line,  and  proposed  location  with  refereuce 
tbereto,  and  then  make  the  guess  the  basis  of  an  injuuc- 
tion."  There  appears  to  be  nothing  in  the  record  that 
would  justify  us  in  sustaining  either  of  the  specifica- 
tions, nor  do  they  present  any  question  that  requireg 
discussion.  Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  plaintiS. 

NtTiE.— In  Saakdl  v.  Denver  Tramwap  Company,  Colorado  Suprem  a 
Court,  Har  16, 1896  (M  Pac.  Rep.  121],  held,  that  in  Denver,  where  the  tee 
of  the  etreeta  is  in  the  citj  in  trust  for  the  use  of  the  public,  an  injonotioD 
irill  not  be  granted  to  an  abutting  owner  to  enjoin  the  laying  of  a  street 
isilwaj  on  the  ground  that  it  will  impair  his  easement  of  ingress  and 
^reas,  since  he  has  a  remedy  in  damages. 

In  niinoia,  it  is  provided  by  statute  that  municipal  oorporations  may 
grant  the  nse  of  streets  to  street  railways  only  in  case  a  majority  of  the 
frontage  of  the  abutting  property  owners  have  first  oonsented.  In  view 
of  this  statute,  it  is  held,  in  Beeton  v.  Cit]/  of  Chicago  et  dL,  IT.  8.  Circuit 
Court,  Northern  District  of  Illinois,  June  20,  1896  (7G  Fed.  Bep.  880),  that 
in  default  of  such  consent  the  abutting  owner  la  entitled  to  injunction 
restraining  such  use. 

The  question  whether  abutting  owners  are  entitled  to  compensation  for 
the  use  of  streets  for  electrical  purposes  is  one  as  to  whioh  the  courts  of 
diiferent  Statea  are  not  yet  in  harmony. 

Earlier  decisions  upon  this  subject  may  be  foond  collated  in  notes,  vol. 
8,  p.  S18 ;  vol.  4,  p.  218  and  vol.  6,  p.  165,  of  this  series. 

Aa  to  the  cases  reported  in  the  present  volume  : 

In  Pmnsytvania,  the  District  Court  decided,  in  York  T^lephtme  Com> 
panff  V.  Kwtey,  p.  107,  that  the  telephone  imposes  no  new  burden.  Thla 
was  apon  the  authorify  of  Lockhart  v,  Craig  St,  Ry.  Co.,  8  Am.  Electl. 
Cas.  S14,  the  telephone  and  the  trolley  railway  uses  being  treated  as  in 
this  respect  analt^ous.  It  may  be  useful  to  observe  that  tiiis  decision 
wonld  andonbtedly  be  limited  to  streets  of  municipal  oorporations,  for  in 
Anna.  B.  Co.  v.  Montgiymery  Co.  FOM.  Ry.  Co.,  S  Am.  Electl.  Cas.  166, 
it  was  held  by  the  Supreme  Court  that  In  rural  highways  the  trolley  rail- 
way imposes  a  new  servitude. 

In  New  Jersey,  it  is  provided  by  statute  that  telephone  poles  shall  not 
be  erected  in  streets  without  the  written  consent  of  abutting  owners ; 
who  are  therefore  in  position  to  demand  compensation  before  giving  such 
consent  (State,  Marshall,  Piv».  v.  Bayonne,  ante,  p.  lOS). 

In  New  York,  it  had  been  established  jby  earlier  cases  that  for  the  tise 
of  nintl  highways  for  telephone  and  telegraph  purposes  the  abutting 
owner  is  entitled  to  compensation ;  and  the  cases  here  reported  (Poitat 
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Ttl.  CoUe  Co.  V.  £ruen,  ante,  p.  120,andBIa«h;teIdT.  Empire  State  Telei^ 
db  TW.  Co.,  ante,  p.  126),  relate  only  to  queations  of  meuura  and  uuount 
of  Bucb  oompenmtion. 

In  Palmer  t.  Larehmont  Electric  Company,  ante,  p.  128,  the  Appellate 
Division  of  tlie  New  York  Suprame  Court  deoide  that  there  is  snoh 
analogy  between  telegraph  and  electric  light  uBes,  that  from  the  deolsion 
of  the  E(i*'  eaae  (5  Am,  EleoU.  Cas.  OS),  bj  the  Court  of  Appeals  it  followa 
necewarilr  that  the  um  of  a  highway  by  an  eleotrio  light  oompanj  also 
creates  a  new  servitude. 

It  is  held  In  New  Jersey  (State,  Boebling,  Pro».  v.  Trenton  Fan.  R.  Co. , 
ante,  p.  187).  that  the  use  of  a  highway  by  a  trolley  railway  does  not,  and  in 
New  York  {Clark  v.  Middletoten'Qoahen  Traction  Co.,  ante,  p.  148},  that  it 
doca,  entitle  the  abutting  owner  to  compensation. 


Gaeolinb  L.  Bbadlbt  v.  Thb  Sodthbbn  New  ENaLAin> 
Tblbphone  Company. 

Connecticut  Supreme  Court  of  Error*.  July  tf,  1895. 
(66  Conn.  GSS.) 


A  board  of  town  selectmen  cannot,  either  by  virtue  of  statutory  power 
to  diieot  the  location  of  telephone  poles  and  wires,  or  by  virtue  of  statu- 
tory power  over  the  location  of  electric  street  rallwaVB,  and  the  inci- 
dental power,  if  it  exist,  to  compel  a  telephone  company  to  ch&nge  the 
location  of  its  line  so  as  to  prevent  interference  with  the  wires  of  a  rail- 
way, authorise  the  cutting  of  trees  by  a  telephone  company,  without 
the  consent  of  the  owner,  auch  cutting  being  forbidden  to  such  oom- 
ptmies  by  earlier  statutes  than  those  conferring  the  aforesaid  powers  upon 
the  selectmen. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  New  Haven  county. 

John  W.  AUing  and  Jamet  T.  Moran,  for  the  appellant. 

Edward  H.  Rogers,  for  the  appellees. 
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ToERANCB,  J. :  The  complaint  in  this  case  allegea  that 
tbe  defendant  wrongfully  entered  upon  the  land  of  the 
plaintiffs,  and  cut  and  trimmed  six  trees  growing  thereon. 
The  defendant  filed  three  answers,  the  first  being  a  general 
denial,  and  the  second  and  third  setting  up  certain  facts  in 
justification  of  the  trespass  charged.  The  case  was  tried  ' 
to  the  jury,  there  was  a  verdict  for  the  plaintiffs,  and  from 
tbe  judgment  upon  the  verdict  the  present  appeal  is 
brought. 

The  acts  upon  which  the  questions  raised  by  the  appeal 
depend  may  be  stated  as  follows: 

The  land  on  which  tbe  trees  stood  is  bounded  on  a  publio 
highway,  and  it  lies  partly  in  New  Haven  and  partly  in 
East  Haven.  The  six  trees  in  question  stood  just  within 
the  fence  line  adjoining  the  highway,  four  of  tbem  being 
on  the  New  Haven  part  of  the  land,  and  two  of  them  on 
the  Bast  Haven  part,  and  their  branches,  to  some  extent, 
overhung  the  highway. 

Tbe  defendant  is  a  corporation  created  by  the  Legisla- 
ture of  this  State,  and  authorized  by  its  charter  to  construct 
and  maintain  telephone  lines,  including  poles,  wires  and 
necessary  fixtures,  upon  any  highway  of  this  State.  It 
had,  before  the  date  of  the  alleged  trespass,  constructed  a 
telephone  line  along  the  east  side  of  the  highway  which 
bounded  tbe  plaintiff's  land,  and  was  then  operating  the 
same. 

On  the  22nd  of  May,  1894,  the  selectmen  of  East  Haven 
issued  the  following  document  to  the  defendant: 
"Whereas,  in  the  construction  of  the  line  of  the  New 
Haven  Street  Railway  Company,  certain  telephone  poles 
and  wires  interfere  with  the  running  and  operation  of  the 
electrical  conductors  and  cars  of  said  company,  and  it  is 
necessary  that  said  telephone  poles  and  wires  should  be 
removed  and  relocated;  now,  therefore,  we,  the  under- 
Bigned,  selectmen  of  tbe  town  of  East  Haven,  having, 
aoder  the  statutes  of  the  State,  direction  and  control  over 
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the  placing,  removal,  and  relocation  of  structures  upon  the 
highways  of  towns,  for  the  purpose  of  aecuring  a  proper 
construction  of  such  railway,  hereby  order,  direct  and 
permit  the  removal  and  relocation  by  the  Southern  New 
England  Telephone  Company  of  sundry  telephone  poles 
'  and  wires  now  located  upon  the  lay  out  of  said  railroad  in 
said  town  of  East  Haven,  and  to  trim  such  trees  upon  said 
highway  as  may  be  necessary,  for  a  distance  of  one  foot 
from  the  outside  wire  of  said  line,  according  to  the 
diagram  hereto  attached,  and  in  accordancn  with  the 
following  detail,  to  wit:  On  the  west  aide  of  Main  street, 
from  the  town  line  southeasterly  to  road  known  as  Horse 
Oart  way,  first  north  of  town  hall." 

On  the  same  day  the  selectmen  of  New  Haven  issued  to 
the  defendant  a  document  in  substantially  the  same  lan- 
guage, respecting  that  pare  of  the  defendant's  telephone 
line  io  New  Haven  which  it  was  deemed  necessary  to 
change  in  the  construction  of  the  railway. 

Under  these  documents  the  defendant  removed  its  line 
of  poles,  then  standing  on  the  east  side  of  the  highway 
aforesaid,  to  the  west  side  of  the  same,  and  relocated  its 
poles  along  said  west  aide  at  the  points  designated  by  the 
selectmen.  In  so  doing,  some  of  them  were  placed  in  the 
highway  adjoining  the  plaintiff's  premises,  and,  to  permit 
the  erection  of  the  defendant's  poles  and  wires  at  this 
point,  the  defendant  cut  and  trimmed  the  six  trees  in  ques- 
tion. In  its  second  answer  the  defendant  justified  under 
these  two  documents  issued  by  the  selectmen  as  aforesaid. 
In  its  third  answer  it  justified  on  the  ground,  in  substance, 
that  the  parts  of  said  trees  cut  and  trimmed  off  were  an 
obBtructioh  and  a  nuisance  to  the  public,  in  the  use  of  the 
highway,  and  more  especially  to  the  defendant,  in  the  con- 
struction and  erection  of  its  poles  and  wires  at  this  point. 

The  controlling  question  in  the  case  relates  to  the  power 
of  the  selectmen,  under  the  circumstances,  to  authorize 
the    cutting  and  trimming  of  these  trees;    for,  if    they 
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possessed  such  a  power,  then  the  facts  set  up  in  the  second 
answer,  if  true,  would  be  a  complete  justification, 
independeotlj  of  the  other  facta  set  up  in  the  third  answer, 
and,  if  they  did  not  possess  it,  then  we  .think  the  defend- 
ant could  not  justify  under  the  other  facts  set  up  in  the 
third  answer,  for  the  reasons  hereinafter  stated. 

As  this  power,  if  it  existed  at  all  in  the  selectmen,  was 
givea  to  them  by  statute,  it  will  be  necessary  to  examine 
the  statutes  under  which  it  is,  or  may  be,  fairly  claimed 
such  power  was  conferred;  and,  in  connection  with  that 
examination,  it  will  simplify  matters,  perhaps,  to  look  first 
at  the  statutes  whiuh  prohibit  the  cutting  and  injuring  of 
trees,  without  the  consent  of  the  owner,  by  companies  who 
are  authorized  to  maintaiu  electrical  wires  or  fixtures  of 
any  kind  on  the  public  highways. 

The  statute  under  which  the  defendant  in  June,  1894, 
maintained  its  telephone  line  upon  the  highway  in  question, 
reads  as  follows:  "Every  telegraph  or  telephone  company 
may  maintain  and  construct  lines  of  telegraph  or  telephone 
upon  any  highway,  or  across  any  waters  in  this  State,  by 
the  maintenance  ard  erection  of  the  necessary  fixtures, 
including  posts,  piers  or  abutments  for  sustaining  wires ; 
but  the  same  shall  not  be  so  contruoted  as  to  incommode 
public  travel  or  navigation,  nor  to  injure  any  tree  without 
the  consent  of  the  owner."    General  Statutes,  sec.  3944. 

The  prohibition  contained  in  this  section,  against  injur- 
ing trees  without  the  consent  of  the  owner,  was  first  passed 
in  1860.  Public  Acts  of  1860,  c.  66.  And  it  has  remained 
opon  the  statute  book  ever  since.  In  addition  to  this 
prohibition,  sec.  1477  of  the  General  Statutes  provides 
that  every  person  who  shall  wilfully  injure  any  tree  in  a 
highway  "for  any  purpose  coanected  with  the  erection  or 
maintenance  of  any  telegraph,  telephone  or  electric  light 
or  power  wires  or  fixtures,  without  the  consent  of  the 
adjoining  proprietor,"  shall  be  subject  to  fine  and  imprison- 
meDt;  and  sec.  1769  provides  that  "no  telegraph,  telephone 
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or  electric  light  or  power  company  shall  cause  to  be  cut 
down  or  injured  any  tree  growing  on  the  highway,  for  the 
purpose  of  constructiug  or  maintaining  any  electrical  wires 
or  fixtures  of  any  kind  without  the  written  consent  of  the 
adjoining  proprietor,"  under  penalty  of  a  fine,  and,  in 
default  of  payment,  imprisonment. 

Under  these  proTiaions,  it  is  quite  clear  that  the  defend- 
ant, upon  its  own  authority,  could  not  lawfully  injure  the 
trees  in  question,  without  the  consent  of  the  plaintiffs, 
either  for  the  purpose  of  locating  its  line  at  this  point 
originally,  or  of  shifting  and  changing  part  of  its  line  to 
this  point  from  some  other  where  it  had  been  originally 
placed;  and,  indeed,  the  defeudant  makes  no  claim  of  this 
kind.  What  it  does  claim  is  that  the  selectmen  had  the 
power  to  compel  it  to  change  the  location  of  its  wires  as 
ordered,  and,  as  incidental  to  this,  had  the  power  to  cut 
and  trim  the  trees  in  question,  which  power  to  cut  and 
trim  the  selectmen  could  and  did  delegate  to  it. 

Assuming,  for  the  purpose  of  the  argument,  that  the 
selectmen  could  and  did  delegate  such  power  to  the  defend- 
ant if  they  possessied  it,  the  important  question  is,  did  they 
themselves  possess  it?  Section  3946  of  the  General 
Statutes  provides  that  no  telephone  company,  "nor  any 
company  or  association  engaged  in  distributing  electricity 
by  wires  or  similar  conductors,  or  in  using  an  electric  wire 
or  conductor  for  any  purpose,  may  hereafter  exercise  any 
of  the  powers  which  may  have  been  conferred  upon  it  to 
erect  or  place  wires,  conductors,  fixtures,  structures  or 
apparatus  of  any  kind  over,  on  or  under  any  highway  or 
public  ground  or  to  change  the  location  of  the  same  with- 
ouG  the  consent  of  the  adjoining  proprietors,  or  in  case 
such  consent  cannot  be  obtained,  without  the  consent  in 
writing  of  two  of  the  county  commissioners  of  the  county 
in  which  it  is  desired  to  exercise  said  powers." 

The  next  section  (3946)  provides  that  the  selectmen  in 
their  towns,  but  not  ia  cities  or  boroughs,  sbcdl,  eubiect  to 
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the  proTiaioDS  of  the  preceding  section,  "have  full  direc- 
tioD  and  control  over  the  placing,  erection  and  mainten- 
ance of  any  such  wires,  conductors,  fixtures,  structures  or 
apparatus,  including  the  relocating  or  removal  of  the  same 
.  .  .  and  may  make  all  orders  necessary  to  the  ezerolBe 
of  such  power  of  direction  and  control,"  etc.  Section 
two  of  chapter  169  of  the  Public  Acts  of  1893,  so  far  as  it 
is  applicable  to  towns  alone,  provides  that  before  any 
street  railway  company  shall  proceed  to  construct  its  rail- 
way, or  lay  additional  tracks,  or  change  its  motive  power, 
in  a  town,  it  shall  cause  a  plan  thereof  to  be  made,  as  pre- 
scribed in  said  section,  and  presented  to  the  selectmen  of 
such  town  for  their  acceptance  and  adoption,  either  as 
originally  made,  or  as  modified  after  a  hearing  had 
thereon.  Section  three  of  the  same  act  provides  that  the 
selectmen  shall  have  "exclusive  direction  over  the  placing 
or  locating  of  any  tracks,  wires,  conductors,  fixtures, 
structures  of  any  such  railway  permanently  located  in  the 
streets  or  highways,  including  the  re-locating  or  removal 
of  the  same,  or  changes  in  the  grade  thereof,  and  for  the 
purposes  of  any  public  improvement  and  iocluding  the 
power  of  designating  the  material,  quality,  and  finish 
thereof,  may  make  all  orders  necessary  to  the  exercise  of 
such  power  of  direction  and  control,  which  orders  shall  be 
in  writing,"  etc. 

Under  this  act  of  1693  the  street  railway  company 
mentioned  in  the  record  made  a  plan  as  prescribed  by  the 
act,  and  presented  it  to  the  selectmen  of  New  Haven  and 
of  £a8t  Haven,  who  accepted  and  adopted  it.  It  was  for 
the  purpose  of  enabling  said  street  railway  company  to 
build  ltd  road  according  to  said  plan  that  the  selectmen  of 
both  towns  issued  the  two  documents  to  the  defendant 
under  which  it  attempts  to  justify  the  cutting  and  trim- 
ming of  the  trees  in  question,  in  its  second  answer. 

If  we  assume,  for  the  sake  of  the  argument,  that  the 
selectmen  had  the  power,  under  sec.  3946  of  the  General 
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Statutes,  or  under  section  three  of  the  act  of  1893,  or 
under  both,  to  order  the  defendant  to  remove  and  relocate 
its  poles  aod  wires  for  the  purpose  indicated  in  said  docu- 
ments, the  question  still  remains  whether  they,  in  order  to 
accomplish  this  purpose,  had  the  power  to  injure  these 
trees  without  the  consent  of  the  plaintiffs,  and  we  think 
they  had  not.  The  power  given  to  them  by  sec.  3946,  to 
direct  where  the  poles  and  wires  of  a  telephone  company 
shall  be  placed  at  the  time  of  the  original  location  of  the 
line,  is,  we  think,  given  to  them  subject  to  the  prohibitions 
not  to  injure  trees  without  the  consent  of  the  owner, 
contaiued  in  sees.  1477,  1769  and  3944  of  the  General 
Statutes,  already  quoted.  Section  3946  does  not  repeal  these 
other  sections  expressly,  nor  do  we  think  it  does  so  by 
implication.  They  all  may  well  stand  together,  and,  if 
this  be  true  as  to  an  original  location,  we  think  it  is 
e(]ually  true  of  a  relocation,  as  here. 

Nor  do  we  think  that  the  po-.vers  of  the  selectmen  are 
enlarged  in  this  rexpect  by  the  act  of  1893.  That  act 
does  not  purport  to  enlarge  in  any  way  the  powers  of 
selectmen  over  telephone  companies;  neither  does  it 
expressly,  or  by  any  necessary  implication,  repeal  the 
sections  of  the  General  Statutes  aforesaid,  prohibiting 
injury  to  trees  without  the  owner's  consent.  We  see  no 
necessary  inconsistency  between  those  sections  and  the 
act  of  1893,  and  they  may  well  stand  together. 

This  construction  gives  due  force  and  effect  to  all  the 
statutes  in  question,  and,  as  it  seems  to  us,  is  the  only  one 
which  can  be  put  upon  them  as  a  whole.  If  any  insuper- 
able difficulty  arises  from  this  construction,  the  remedy 
must  be  furnished  by  the  Legislature,  and  not  by  the 
courts.  At  present,  however,  we  do  not  well  see  how  any 
such  difficulty  can  arise.  Our  conclusion  is  that  the 
selectmen  had  no  power,  without  the  plaintiff's  consent,  to 
cut  or  trim  the  trees  in  question,  to  enable  the  telephone 
company  to  erect  or  operate  its  line  in  the  new  location; 
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and  consequeotlj  they  did  not,  and  could  oot,  delegate 
ibat  power  to  the  defendaut.  In  this  view  of  the  matter, 
the  rulings  of  court  upon  the  evidence,  and  its  charge  to 
the  jury  upon  the  defense  mads  by  and  under  the  second 
answer,  as  they  appear  of  record,  were  correct. 

Under  its  third  answer,  the  defendant's  claim,  in  sub- 
stance, was  that  the  branches  cut  were  an  obstruction,  and 
a  nuisance  which  prevented  the  defendant  from  erecting 
and  operating  its  line  in  the  new  location,  and  that  it  bad, 
therefore,  a  right  to  cut  them,  under  the  circumstances. 

Its  right  to  use  the  highway  at  all,  for  the  purpose  of 
erecting  and  operating  a  telephone  line,  is  given,  as  we 
have  seen,  by  statute,  and  it  is  given  expressly  on  condition 
that  it  shall  not  be  exercised  so  as  to  "injure  any  tree 
vithout  the  consent  of  the  owner."  If  the  construction 
hereinbefore  put  upon  the  statutes  which  we  have  been 
considering  is  correct,  the  facts  sec  up  in  the  third  answer, 
even  if  true,  furnished  no  justification  for  catting  and 
trimnaing  the  six  trees. 

Thare  is  no  error. 

In  this  opinion  the  other  judges  concurred. 
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SouTHBEM  Bell  Telbphonb   &   Tbleqraph   Compast  v. 
Dora  F.  Francis. 

Saub  t.  Sdsan  J.  Allen  and  othbrs. 
Alabama  Svpr«m*  Court,  F^>.  li,  1B9B, 

TELEPHOtnt  UNXa.— RlOHIS  OF  ABCTTINa  OWNSBS.— Cvmtta  TBXE&. 

A  telephone  oompanf,  inrested  by  ststate  witb  the  right  of  emiitent 
domaiiit  and  ftuthoriEed  by  law  to  nuintain  poles  and  wires  la  the 
■treets  of  a  city,  having  been  directed  bj  the  municipal  authorities  to 
remOTO  its  poles  from  the  street  to  the  sidewalk,  and  having  found  it 
neoessary  for  that  purpose  to  trim  oertain  branches  from  trees,  did  such 
trimming  with  the  oonaent  of  the  aitj  and  under  the  superintendence 
of  one  of  Its  ofiBoers. 

Held,  that  an  action  of  trespass  oould  not  be  maintained  hj  the  abutting 
owner  against  the  telephone  oompany  for  tnioh  act. 

This,  irreepeotiTe  of  the  question  whether  or  not  a  telephone  servioe  oon- 
stltutes  an  additional  burden  :  and  assamlng  that  the  abutting  owni^ 
owns  the  fee  of  the  land  to  the  center  of  the  street. 

^10  ownership  of  the  trees  by  the  abutting  owner  is  a  qualified  and 
Umiteil  ownership,  subordinate  to  the  rights,  powers  and  duties  of  thd 
goreming  municipal  body  in  the  proteotion,  promotion  and  establishing 
of  all  pablio  uses. 

Telephoiie  poles,  especially  when  they  also  support  a  fire  alarm  telegraph 
wire,  are  devoted  to  a  public  use. 

If  such  cutting  were  done  without  nooeaaity,  or  in  ezoess  of  necessity,  the 
abutting  owner  would  have  a  right  of  action,  not  in  trespass,  but  in  case 
for  damages. 

Appeal    by   defendant    below  from   judgment  of  City 
Court  of  Birminghnm. 
Facts  stated  in  opinion. 

Hewitt,   WoXIkt  &  Porter,  for  appellant. 

TalioferTo  &  Houghton,  for  appellee  Francia. 

Altmen  &  McQueen,  for  appellee  Allen. 
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Thorikgton,  J.:  These  two  cases  arise  from  substan- 
tially the  same  state  of  facts,  and  were  submitted  together 
in  this  court.  Appellees,  being  the  owners  of  property 
abutting  on  a  public  street  la  the  city  of  Birmingham, 
brought  suit  in  trespass  against  appellant  to  recover 
damages  for  injury  to  their  property  resulting  from  the 
act  of  appellant's  agents  or  servants  in  cutting  and  trim- 
ming certain  trees  growing  on  the  sidewalk  in  front  of 
appellees*  lots,  which  in  one  case  had  been  planted  by 
appellee  some  years  ago,  and  in  the  other  case  it  does  not 
appear  by  whom  they  were  planted.  Appellant,  a  cor- 
poration invested  with  the  right  of  eminent  domain  under 
the  laws  of  this  State,  and  authorized  by  law  to  erect  poles 
and  stretch  wires  thereon  through  the  streets  of  Birming- 
ham, was  required  by  an  ordinance  of  that  city  to  remove 
certain  of  its  poles  and  wires  from  the  street  on  which 
appellees'  property  is  situated,  and  to  place  them  on  the 
sidewalk  in  front  of  such  property.  Appellant  claims 
that,  in  order  to  comply  with  this  ordinance,  it  became 
neces^tary  to  cut  and  remove  many  of  the  limbs  of  the  trees 
which  had  entwined  themselves  about  the  wires,  and  also 
to  cut  other  limbs,  in  order  that  the  trees  should  not  inter- 
fere with  the  wires  after  the  poles  were  removed  to  tlie 
sidewalk  and  the  wires  suspended  over  the  tops  of  the 
trees;  that,  on  ascertaining  this  to  be  necessary,  it  so 
informed  the  mayor  of  the  city,  who  promised  to  obtain  the 
coDseat  of  the  property  owners ;  that  afterwards,  and  with- 
out having  obtained  such  consent,  as  appellees  were 
informed  at  the  time,  the  mayor  sent  an  officer  of  the  city 
fire  department  to  superintend  the  trimming  of  the  trees, 
and  under  his  direction  the  work  was  done  by  appellant's 
employes.  Besides  the  appellant's  wires  on  the  poles 
there  was  also  a  fire  alarm  telegraph  wire,  which  was  the 
property  of  the  city,  and  used  in  connection  with  the  fire 
department.  It  was  also  removed  with  the  poles  and 
VOL.  iv~ll. 
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appellant's  wirea.  Its  position  od  the  poloa  -was  under- 
neath  appellant's  wires,  and  the  testimony  tends  to  show 
It  was  this  wire  mainly  that  necessitated  the  cutting  of  the 
trees.  The  cases  were  tried  before  a  judge  of  the  City 
Court,  without  a  jury,  and  judgments  were  jendered  in 
both  cases  for  appellees,  who  were  plaintiffs  in  the  court 
below.  The  measure  of  damages  adopted  by  the  City 
Court  was  the  difference  between  the  market  value  of  the 
lots  abutting  on  the  street  before  the  trees  were  mutilated 
by  the  alleged  reckless  cutting  and  their  vallue  after  such 
cutting.  The  appeal  is  taken  pursuant  to  the  statute 
creating  said  court,  and  brings  the  whole  case  before  us 
for  review. 

The  two  controlling  questions  are:  First.  Whether  an 
action  of  trespass  lies  in  favor  of  appellees,  as  owners  of 
the  lots  abutting  on  the  street  where  the  trees  are  standing, 
against  appellant,  for  the  acts  of  its  employes  in  cutting 
tlie  trees.  Second.  If  such  liability  was  incurred,  what  ia 
the  measure  of  damages? 

Appellant's  counsel  have  filed  an  interesting  and  elabor- 
ate argument  in  support  of  the  proposition  that  a  telephone 
service  does  not  con.<ititute  an  additional  burden  on  the 
public  streets  of  a  city,  and  they  cite  numerous  cases  which 
ure  ably  reasoned;  but,  in  our  opinion,  the  decision  of  the 
cases  presented  by  these  appeals  for  our  consideration 
does  not  turn  on  that  question,  and  we,  therefore,  leave  it 
undecided.  Other  principles  to  which  we  will  presently 
advert  must  govern  our  conclusions. 

The  owner  of  property  abutting  on  a  public  street  in 
the  city,  in  the  absence  of  statutory  provisions  to  the 
contrary  at  the  time  of  the  dedication,  or  of  a  different 
intention  appearing  from  the  instrument  or  act  of 
dedication,  owns  the  fee  in  the  land  to  the  center  ot 
such  street,  subject  to  the  public  easement.  Western 
Ry.  Co.  V.  Alabama  Orand  TVunk  Ry.  Co.  (at  present 
term)  19  South. — ;    Evan$  v.  Railway    Co.,  90    Ala.  64; 
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Moore  v.  Johnston,  87  Ala.  220;  Railway  Co.  v.  Witheroiv, 
82  Ala.  190;  Perry  v.  Railway  Co.,  55  Ala.  413;  5  Am. 
&  Eng.  Enc.  Law,  406.  And,  in  the  absence  of  proof  to 
the  contrary,  tho  presumption  of  law  is  that  the  fee 
to  the  center  of  the  street  is  in  the  owner  of  the  abut- 
ting property.  ICice  v.  County  of  Worcester,  11  Gray, 
283;  Railway  Co.  v.  Rodel,  46  Am.  Rep.  164;  Weller  v. 
SIcCormich  (N.  J.  Sup.),  1  Atl.  Kep.  516;  City  of  Boston 
V.  Richardson,  13  Allen,  146.  When  such  ownership  is 
of  the  ultimate  fee  in  land  constituting  a  public  country 
road,  it  has  generally  been  recognized  as  retaining  with 
it,  subject  to  the  easement  of  passage  and  its  incidents  and 
for  purposes  of  repairs,  the  right  to  the  earth,  timber  and 
grass  growing  between  the  center  line  of  the  road  and  the 
boundary  of  the  owner's  lands  along  the  road,  as  well  as 
all  minerals,  quarries  and  springs  below  the  surface;  and 
such  owner  may  maintain  actions  against  those  who  inter- 
fere with  these  rights.  But,  in  respect  of  streets  in  populous 
places,  it  has  been  said,  and  we  tbiuk  with  obvious  reason, 
that  the  public  convenience  requires  more  than  the  mere 
light  to  pass  over  and  upon  them,  and  that  the  uses 
to  which  they  may  legitimately  be  put  are  greater  and 
more  numerous  than  those  which  may  be  applied  to 
ordinary  roads  or  highways  in  the  country.  Mr.  Dillon, 
in  his  work  on  Municipal  Corporations,  in  speaking  of 
municipal  control  over  public  streets,  uses  the  following 
laogaags:  "Whether  the  municipal  corporation  holds  the 
fee  of  the  atreet  or  not,  the  true  doctrine  is  that  the 
muDicipal  authorities  may,  under  the  usual  powers  given 
tiiem,  do  all  acts  appropriate  or  incidental  to  the  beneficial 
use  of  the  street  by  the  public,  of  which,  when  not  done  in 
an  improper  and  negligent  manner,  the  adjoining  free- 
holder cannot  complain."  In  this  State,  however,  that 
doctrine  must^be  accepted  as  limited  and  controlled  by  the 
cuastitational  provision  requiring  municipal  and  other 
corporations  invested  with  the  right  of  eminent  domain  to 
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make  just  compeusation  for  property  taken,  injured  or 
destroyed  by  the  conatiruction  or  enlargement  of  its 
works,  higliways  or  improvements.  Const.  Ala.,  art.  14, 
Sec.  7;  City  Council  of  Montgomery  v.  Townaend,  80  Ala. 
489;  Id.  84  Ala.  478,  City  Council  v.  Sfaddox,  89 
Ala.  181.  Althougb  it  should  be  conceded  that  tlis 
posts  and  wires  comprising  a  telegraph  and  telephone  ser- 
Tive  are  an  additional  burden  on  the  street,  for  which 
compensation  must  be  made  to  the  owner  of  the  abutting 
property,  the  city,  if  it  have  legislative  authority  for  that 
purpose,  may  grant  the  right  to  such  a  company  to  use 
the  public  streets  for  its  business  in  common  with,  and 
without  obstructing,  the  use  of  such  street  by  the  public. 
Concurrent  legislative  and  municipal  authority  granted  to 
such  a  compauy  to  erect  its  poles  and  suspend  its  wires  in 
and  over  the  streets  of  a  city  will  protect  it  from  being 
treated  as  a  trespasser,  and  its  works  from  being  declared 
a  nuisance,  if  its  works  are  so  constructed  as  not  to  obstruct 
or  interfere  with  the  use  of  the  streets  by  the  public  or  the 
property  owner's  right  of  ingress  and  egress  to  and  from 
his  abutting  property.  Perry  v.  Railroad  Co.,  55  Ala. 
413.  If  the  company,  under  such  circumstances,  is  not  a 
trespasser  in  its  occupancy  of  the  street,  it  is  competent 
for  the  city  to  exercise  whatever  legislative  authority  it 
may  possess  in  the  matter  of  regulation  and  control  over 
the  streets,  in  order  to  render  effective  the  right  conferred 
on  the  company  to  plant  its  poles  and  suspend  its  wires  in 
and  ever  the  public  highway;  and  it  therefore  becomes 
necessary  to  consider  the  nature  of  the  property  owner's 
claim  to  the  trees,  and  the  extent  of  the  city's  authority  in 
respect  thereto,  in  the  exercise  of  the  powers  and  duties 
imposed  on  it  to  maintain  safe  and  convenient  highways 
throughout  the  entire  width  thereof.  City  Council  t. 
Wright,  72   Ala.    411. 

Appellees'  owneraliip  of  the  trees,   whether  the  latter 
were  planted  by  them  on  the  sidewalk,  or  acquired  by 
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de7oIutiOD  of  title  to  the  adjacent  property,  was  and  is  a  - 
qualified  and  limited  owership,  subordiaate  to  the  public 
rigbt  to  safe  and  couTenient  passage,  aad  to  the  rights, 
powers  and  duties  of  the  gOTerning  municipal  body  in  the 
protection,  promotion  and  establishing  of  every  public  use 
in  and  upon  the  streets  in  a  city.  Baker  v.  Town  of  Normal 
81  111.  108.  In  respect  of  all  such  matters,  the  private  right 
of  the  owner  of  the  abutting  property  to  maintain  the  trees 
must  yield  to  the  paramount  public  right  whenever  the 
neceaaity  may  arise,  although,  until  such  necesalty  does 
arise,  the  owner  is  clearly  entitled  to  the  enjoyment  of  all 
the  benefits  which  may  result  to  hia  property  from  such 
trees,  and  to  protection  from  their  destruction  or  mu.ilation 
by  others.  For  instance,  if  the  roots  of  the  trees  should 
cause  irregularities  or  breaks  in  the  pavement  upon  the 
sidewalk  or  street,  or  if  the  shade  and  moisture  from  the 
trees  should  rot  or  injure  a  wooden  pavement,  or  if  the 
trees  otherwise  interfered  with  vehicles  or  foot  passengers, 
ic  -would,  in  our  opinion,  be  clearly  within  the  power  and 
duty  of  the  city  to  remove  such  trees,  and  without  liability 
to  ihe  owner.  In  principle,  we  can  perceive  no  substantial 
difTerence  between  the  exercise  of  that  right  by  the  city  in 
the  cases  above  suggested  and  where  the  removal  of  the 
trees  may  ^become  necessary  in  locating  upon  a  street  a 
public  work  authorized  by  law  to  be  placed  upon  the 
street,  and  especially  where  such  public  work  is  employed 
by  the  city  in  so  important  and  vital  a  matter  as  the  sup- 
port of  wires  used  |by  the  city  in  connection  with  its  fire 
department.  The  location  of  telegraph  and  tire  alarm 
wires  and  'poles  upon  the  streets  ia,  in  the  nature  of  the 
case,  necessarily  within  the  sound  discretion  of  the 
municipal  governing  body  who  hold  the  streets  in  trust  for 
the  use  of  the  public,  and  who  are  bound  in  law  to  so 
maintain  them  as  to  provide  safe  and  convenient  passage 
to  Tehicles  and  pedestrians.  It  may  be  aaid  to  be  matter 
of  common  knowledge,  as  well  as  the  result  of  experience 
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in  such  goveruing  bodies,  that  the  appropriate  location 
for  auch  poles  ia  near  and  inside  the  sidewalk  curb,  where 
they  interfere  neither  with  pedestrians  passing  along  the 
sidewalk,  nor  with  vehicles  traveling  along  the  roadway, 
and  where  falling  or  trailing  wires  can  do  the  least  injury. 
The  city  ordinance,  therefore,  shown  by  the  record, 
requiring  the  removal  of  telegraph  and  telephone  poles 
from  that  part  of  the  street  used  by  vehicles,  and  to  be  placed 
on  the  sidewalk  within  6  or  12  inches  of  the  curb,  was  not 
an  unreasonable  or  unlawful  regulation,  but  a  prudent,  if 
not  necessary,  requirement  for  a  populous  city,  and  in  its 
enforcement,  if  it  became  neceesary  to  trina  or  remove  the 
trees  in  front  of  appellees'  property,  neither  the  city,  nor 
appellant  acting  under  authority  of  and  in  obedience  to  thf 
ordinance,  can  be  regarded  as  trespassers.  Horr  &  B. 
Mun.  Ord.  sec.  229;  2  Dill.  Muo.  Cor.  sec.  688;  BilU  v. 
Belknap,  36  Iowa,  683;  Weller  v.  McCormick  (N.  J.  Sup.), 
1  All.  Rep.  516.  It  is  not  to  be  interred,  however,  from 
anything  that  has  been  said,  that  either  the  city,  acting 
under  its  police  power,  or  any  corporation  invested  with 
the  right  of  eminent  domain,  acting  under  the  city's 
authority,  is  absolved  from  all  liability  to  the  owner  in 
such  cases;  for,  if  the  city  or  other  corporation  invested 
with  the  right  of  eminent  domain,  acting  under  municipal 
authority,  proceeds  to  cut  or  trim  trees  planted  on  a  side- 
walk by  the  owner  of  abutting  property  under  lawful 
authority,  when  no  necessity  for  such  cutting  exists,  or 
when  the  cutting  clearly  exceeds  the  necessity,  and  conse- 
quential injury  results  therefrom  to  such  abutting  property, 
the  owner  will  have  bis  appropriate  remedy  at  law  to 
redress  the  injury.  Bills  v.  Belknap,  supra;  City  Council 
V.  Tovmaend,  84  Ala.  478.  But  the  remedy  for  such 
injury,  as  we  have  shown,  is  not  iu  trespass,  but  for  the 
consequential  damages  resulting  to  the  adjacent  property; 
and  the  liability  exists  by  reason  of  the  constitutional 
provision  hereinabove  quoted,  which  invests  the  owner 
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notonly  with  the  right  to  damjiges  for  property  taken,  but 
also  where  his  property  is  iDjnred  or  destroyed  under  sucli 
circumstances.  Tlie  injury  to  the  abutting  property  of 
appellees  in  both  cases  is  shown  by  the  proof  not  to  be  the 
direct  and  immediate  result  of  the  cutting  of  the  trees  on 
the  sidewalk,  but  indirect  and  consequential,  and,  further- 
more, that  appellees,  in  cutting  the  trees,  were  proceeding 
under  lawful  authority.  If  there  is  any  liability,  it  is  in 
case,  and  not  trespass.  Both  suits  are  in  trespass,  and  it 
results  that  the  City  Court  erred  in  its  judgment  in  each 
case.  Both  judgments  are  reversed,  and,  inasmuch  as  it 
appears  that  neither  action  can  be  maintained  in  the  form 
in  which  it  is  brought,  judgment  for  appellant  will  be 
here  rendered  in  each  case. 

It  is  unnecessary  to  consider  on  these  appeals  the  ques- 
tion as  to  the  measure  of  damages,  and  we  will  not 
anticipate  it.     Beversed  and  rendered. 

Note. — The  long  oonoumng  opinion  of  Jndge  Head,  In  this  case,  is 
based  upon  the  supposition  that  the  defendtmt's  servaata,  while  perform- 
ing  the  service  required  of  them,  went  beyond  thoir  duty  and  authoritj, 
and  wilfully  cut  the  trees  beyond  any  necessity  to  the  proper  removal  of 
the  wires,  doing  unneceesary  damage  to  the  plaintifTs  property,  and  dis- 
cnsses  the  question  of  the  defendant's  liability  for  trespass  for  such  cutting. 
His  conclusion  is  that  there  is  no  such  liability,  unless  the  servant  is  a 
Tice-principal ;  and  that  the  servants  in  this  case  were  not  vice-principals. 

For  earlier  cases  and  for  statutes  relating  to  the  cutting  of  trees  by 
electrical  companies,  see  vol.  5,  p.  206,  note. 

In  FbiliU  Tel.  Cable  Co.  v  Melitida  L.  Lenoir,  Alabama  Supreme  Court, 
July  31, 1895  (18  So.  Rep.  36B),  an  action  for  a  statutary  penalty  for  know- 
ingly and  wilfully  cutting  trees  on  plaintiff's  land,  ?udd,  that  the  tele- 
gmidi  company,  defendant,  should  be  allowed  to  prove  that  the  trees 
'w:ere  on  the  land  of  other  persons,  who  had  given  permission  to  cut  trees 
on  tbeir  land  wherever  necessary  for  the  construction  of  the  telegraph 
line. 

For  the  following  report,  copied  from  the  West  Cheater  Kepublloan, 
August  16  and  10, 1881,  the  editor  is  indebted  to  the  oourteay  of  William 
W.  Cook,  Esq.,  of  New  York  City. 

C^mmomveaUh  v.  John  L.  Smith,  in  the  Court  of  Quarter  Sessions  of  the 
Peace  in  for  the  County  of  Chester  and  State  of  Pennsylvania. 
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Cbabob  —  MALiaoos  VLmraas.  Bmith  js  a  lineman  employed  by  the 
Weetem  Union  Telegraph  Coropany  and  was  charged  by  Philip  P.  Town- 
send,  of  this  borough,  with  wiltully  mutilating  a  shade  tree  in  front  of 
bis  premises.  This  was  one  of  the  three  bills,  the  other  two  being 
brought  by  G.  H.  Pennypaoker,  Esq.,  and  Samuel  Thompson. 

Early  In  the  summer  Smith,  by  direction  of  Mr.  Zeublin,  the  company's 
superintendent  for  this  district,  trimmed  the  tops  of  certain  shade  trera 
on  Union  street  so  that  they  should  not  interfere  with  or  obstruct  the 
telegraph  wires.  The  prosecution  claimed:  First,  that  the  defendant  had 
no  right  as  the  servant  of  the  Western  Union  Telegraph  Company  to  trim 
the  trees.  Second,  if  he  had  the  right,  that  the  work  was  recklessly  done, 
that  large  branches  were  needlessly  lopped  off,  the  trees  despoiled  botli 
for  ornament  and  shade,  and  virtually  killed. 

The  jury  rendered  a  verdict  for  the  defendant  j  the  county  to  pay  ooets 
of  prosecution.  The  distriot-attorhey  entered  a  nolle  prog,  on  the  two 
other  bills.  Pierce  and  Pennypaoker,  for  Commonwealth ;  T.  8.  Butler, 
for  defendant. 

As  the  prosecution  of  the  Commonwealth  against  John  L.  Smith,  a  ser- 
vant of  the  Western  Union  Telegraph  Company,  charged  with  cutting 
trees  in  the  public  highway,  adjoining  the  premises  of  Charles  E.  Penny- 
paoker and  others,  is  of  great  importance  to  people  who  own  property 
along  telegraph  lines,  and  as  we  have  heard  the  charge  of  the  court  spoken 
of  OS  a  clear  and  plain  cxpoiition  of  the  law  touching  the  rights  of  cor- 
porations, we  publish  It  in  full. 

Charge  of  J.  Suith  Fuxhet,  P.  J. :  This  case  appears  to  have  engen- 
dered a  good  deal  of  feeling,  as  appears  from  its  management.  You  will 
not  regard  such  feehng,  but  determine  it  according  to  the  evidence.  The 
foot  that  the  prosecutor  is  an  individual,  and  the  defendant,  or  those 
whose  interests  he  represents,  a  corporation,  must  make  no  differenoe  in 
your  consideration  of  the  case.  Yon  will  consider  the  evidence  and  ren- 
der such  verdict  as  is  warranted  thereby. 

The  Western  Union  Telegraph  Company  is  the  owner  of  a  line  which 
passes  along  Union  street  in  this  borough.  This  line  has  been  maintained 
thete  for  a  number  of  years  In  the  manner  in  which  it  is  now  conducted. 
Trees  have  been  planted  along  the  street,  which  have  grown  up,  and  In 
their  growth  appear  t«  have  interfered  with  the  proper  working  of  the 
wires.  The  company,  through  its  agents,  for  the  purpose  of  relieving  the 
wires  from  the  interference  of  the  trees,  removed  the  portion  of  the  limbs 
of  the  trees  which  thus  interfered,  eo  that  the  wires  might  work  properly. 
The  defendant,  John  L.  Smith,  has  been  indicted  for  this  act.  He  was 
the  employe  of  the  company,  who,  by  its  direction,  thus  removed  the 
limbs  of  the  trees  which  were  interfering  with  the  wires.  He  is  indicted 
under  an  Act  of  Assembly,  which  makes  it  an  offense  to  wilfolly  and 
maliciously  mutilate  shade  trees. 

The  Act  of  Assembly  provides  that  "if  any  person  shall  wilfully  and 
maliciously  injure  or  destroy  any  fruit  or  ornamental  tree,  shrub,  plant  or 
grapevine  growing  or  cultivated  in  any  orchard  or  road,  or  upon  any 
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publio  etreet  or  bigbwar  in  this  Commoawealth,  he  shall  be  guilty  of  a 
midemeanor." 

It  is  under  this  Act  of  Aasemblf  that  he  is  indicted.  Now  the  question 
which  yon  are  tiyiiig  ia,  whether  the  defendant  has.  within  the  meaning 
of  this  Act  of  Assembly,  wilfully  and  maliciously  injured  shade  or  orna- 
mental trees  growing  in  this  town ;  because,  if  he  bos  not  he  cannot  be 
ooDTioted.  The  question  is  not  merely  whether  the  trees  have  been 
injured.  That  is  not  enough.  The  defendant  cannot  be  convicted  for 
simply  injuring  the  trees,  because  such  injury  may  be  done  and  yet  the 
defendant  not  be  criminally  responsible.  The  question  is,  whether  he 
wilfully,  or  maliciously,  injured  the  trees. 

Now  we  say  to  you,  that  the  telegraph  wires  being  run  along  that  street 
the  company  had  a  right,  if  in  the  growth  of  the  trees  they  interfered 
with  the  wires,  to  trim  them  so  as  to  relieve  their  wires ;  such  trimming 
to  be  done  in  a  proper  manner. 

Whether  the  company  should  erect  higher  poles  so  that  the  trees  under- 
neath them  can  grow  and  not  interfere  with  the  wires,  is  not  a  question 
here.  The  court  would  probably  advise  the  company  that  it  would  be  a 
proper  thing  for  it  to  place  higher  poles  on  this  street,  so  that  the  trees 
nwy  have  their  growth  and  the  citizens  have  the  shade,  and  the  company 
at  the  sante  time  be  acconitnodated.  We  probably  would  advise  the  com- 
pany to  pursue  such  a  course. 

But  whether  they  should  do  that  is  not  the  question  bete.  Whether, 
instead  of  trimming  these  trees,  they  should  have  removed  the  poles  and 
planted  higher  ones  in  their  plaoe.  bi>  that  the  wires  should  be  higher,  is 
not  the  quFStion  you  are  trying.  We  say  to  you;  for  the  purposes  of  this 
oase,  that  the  wires  being  there,  and  having  been  there  for  a  number  of 
yeBia,  the  company  had  a  right  to  trim  the  trees  in  such  a  manner  as  to 
ot  interfere  with  the  workings  of  the  wires,  such  trimming  to  be  prop- 
-rl;  done  and  so  as  to  do  as  little  injury  as  possible.  Whether  higher 
poles  should  be  erected  is  a  matter  which  might  possibly  be  investigated 
in  the  civU  courts.    A  criminal  court  is  not  the  place  to  determine  that. 

Kow  in  the  performance  by  the  defendant  of  the  direction  from  the 
company  to  trim  these  trees,  were  the  trees  wilfully  and  maliciously 
injured  ?  You  have  heard  what  has  been  said  on  this  subject  in  reference 
to  the  manner  in  which  the  trees  were  trimmed  on  behalf  of  the  common- 
iraalth — that  the  tops  and  large  branches  were  cut  and  the  trunk  of  one 
tree  qitit — and  you  have  heard  what  has  been  said  on  behalf  of  the 
dafeodant  byDr.  Wood,  the  Chief  Burgess  of  the  town,  by  Joseph  Worth, 
wbo  has  done  a  great  deal  of  trimming  of  trees  In  West  Chester,  and  by 
O«o^e  Aohelis,  a  nurseryman.  These  witnesses  state  on  behalf  ot  the 
defendant  that  no  unnecessary  trimming  was  done.  One  of  them  said  it 
was  not  done  quite  as  artistically  as  It  might  have  been;  but  inartistic 
trimming  will  not  make  the  defendant  criminally  responsible  nnlesa  he 
was  acting  wilfully  or  maliciously. 

Now  you  will  take  the  case,  gentlemen,  and  determine  what  was  tia 
character  of  the  act  of  the  defendant.  He  was  forbidden  to  trim  the  tree*. 
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U  their  growth  interfered  with  the  working  of  the  wires,  and  his  Botion 
wu  simply  intended  to  relieve  the  wires,  then  the  fact  that  he  acted  after 
being  forbidden  so  to  do  by  oitizens  would  not  make  bis  act  oriminal. 
The  oftizens  and  the  telegraph  oompany  have  their  respective  rights. 
The  right  of  the  telegraph  company  is  to  so  trim  the  treet  as  not  to  intra- 
fere  with  the  propw  working  of  their  wires.  The  right  of  the  citisen  is 
that  the  telegraph  company  shall  not  wantonly,  wilfully  or  malicioutJy 
commit  an  injury;  the  one  shall  have  respect  to  the  rights  of  the  other; 
that  the  telegraph  company  shall  trim  in  such  a  manner  as,  while  it  sub- 
serves their  purpose,  while  it  frees  the  wire  properly  from  the  interference 
of  the  treee,  on  the  other  hand  does  no  wanton  injury  to  the  trees  that 
have  been  planted  for  the  comfort  of  the  people. 

Now  you  will  determine  whether  there  was  anything  done  by  this 
defendant,  other  than  what  was  proper  to  free  the  wires  from  the  trees. 
Under  the  principles  whfoh  I  have  laid  down  to  you,  you  must  determine 
tlie  guilt  or  innooenoe  of  the  defendant. 

Uie  defendant  has  asked  the  oourt  to  charge  you  on  certain  poiats. 

1.  "In  order  to  convict  the  defendant  the  commonwealth  must  prove 
that  the  defendant  wilfully  or  maliciously  cut  the  trees." 

We  have  already  affirmed  this  point. 

2.  "That  there  is  no  suoU  evidence,  of  either  wilfulness  or  nuUioe  as 
would  warrant  the  conviction  of  the  defendant  and  he  must  therefore  be 
acquitted." 

Tlic  question  for  you  is  whether  under  the  evidenoe  there  was  wilful  or 
malicious  injury  to  these  trees. 

8.  "That  the  Western  Union  Telegraph  Company  la  now  the  owner  of 
the  telegraph  line  along  the  street  adjoining  the  premises  of  the  proseon- 
tor;  and  has  the  right  to  maintain  said  line  by  erecting  its  poles  and 
suspending  its  wires  and  to  cut  and  remove  all  trees  interfering  with  the 
use  of  the  wires." 

\Ve  have  said  to  you  that  the  telegraph  company  has  the  right  to  have 
itfi  line  along  the  street,  and  in  so  trimming  the  trees  as  to  properly  guard 
its  line  against  interference  from  them,  it  is  without  oriminal  responsibilty, 
unless  a  wilful  or  malicious  wrong  is  done. 

4.  "That  the  Western  Union  Telegraph  Company  is  now  the  owner  of 
the  t«legniph  line  along  the  street  adjoining  the  premises  of  the  prosecutor; 
and  having  an  apparent  right  to  maintain  eaid  line,  by  erecting  its  poles 
and  8usi.-''(!ing  its  wires,  and  to  out  and  remove  all  trees  interfering  with 
the  use  of  its  wir^s,  the  aobual  right  to  trim  the  trees  cannot  be  deter- 
mined in  this  court;  that  the  aot  of  the  defendant  is  not  a  orime  aud  he 
must  therefore  be  acquitted." 

This  has  already  been  answered  in  what  we  have  said. 

G.  "That  the  defendant  being  the  servant  of  the  .Western  Union  Tele- 
graph Company  and  authorized  by  them  to  trim  the  trees  whose  braoohva 
were  interfering  with  the  use  of  tbewires,heoannot'therefore  be  convicted 
of  the  oSense  for  whioh  he  is  indicted  and  must  be  acquitted." 

We  saj  to  you  that  being  thus  authorised  to  trim  trees,  he  cannot  be 
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DDDTioted  on  tbls  charge,  if  he  trimined  them  for  the  purpose  of  relieving 
the  wires  from  the  trees,  wilees  he  wilfuU;  or  malloiously  went  beyond 
what  was  proper  and  purposely  oommitted  an  injury. 

S.  "That  there  waa  no  intent  on  the  part  of  the  defendant  to  wilfully 
and  maliciously  out  thetrees,  he  being  the  servant  of  the  Western  Union 
Telegraph  Company,  and  do  other  acts  of  wilfulness  being  otherwise 
diown  and  he  should  therefore  be  acquitted." 

I  hare  already  answered  that  point  in  the  general  charge. 

If  jaa  conviot  the  defendant,  yon  have  nothing  to  say  about  the  oosts. 
If  you  acquit  him  it  Is  your  province  to  dispose  of  the  costs  by  impoeiDg 
them  either  upon  the  county,  prosecutor  or  defendant,  or  dividing  them 
between  the  prosecutor  and  defendant. 

In  oonsidering  whether  the  costs  should  be  Imposed  upon  the  prosecutor 
or  defendant,  you  will  have  reference  to  the  circumstances  of  the  case. 
Now  if  the  defendant  is  acquitted,  will  the  ciroumetances  here  justilfy 
putting  the  costs  uimn  the  pioaeoutor?  He  was  the  owner  of  a  shade  tree, 
which  was  trimmed,  and  if  he  conceived  honestly  that  the  company  hadno 
right  to  interfere  with  it  and  had  injured  it,  although  he  failed  in  the 
pwBccution,  should  he  be  mulct  in  the  oosts? 

And  on  the  other  hand,  if  this  defendant  is  acquitted,  are  there  any 
oiroanutanoee  which  would  warrant  placing  the  costs  upon  him?  If  yon 
acquit  the  defendant,  it  is  because  he  has  not  wilfully  or  maliciously 
injured  ttie  trees,  and  if  his  act  was  proper  and  done  without  any  malice, 
without  any  wilfulneee,  or  intention  to  do  wrong,  you  will  say  whether 
the  costs  should  be  put  upon  him,  and  the  fact  that  a  corporation  is  at  his 
back  makes  no  dilferenoe.  Corporations  have  their  rights,  just  as 
individnals  have  their  rights,  and  should  not  be  made  to  pay  oosts  any 
mon  than  isdiTiduala,  nnleaa  thejr  are  In  the  wrong. 


Uhios  Tro8t  Company  op  New  York  v.  Atchison, 
ToPBKA  &  Santa  Fb  Railroad  Comfany  (Postai<  Tble- 
ooAPH  Cabuc  Coufan;,  iDterrener.) 

New  Mexico  Supreme  Cowrt,  Deeernber  tO,  189S. 

-POBT-BOASS  ACT.— Dk- 


AnOroad  oorupany  cannot  by  contract  'disorlmlnate  against  a  telegrapli 
QoaqMoy  trhioh  has  complied  with  the  provisions  of  the  post-roads  act 
of  OoDgreBB  of  18M,  so  as  to  prevent  the  use  of  its  right  of  way  by  tooh 
tatogi'apli  oonqtany. 
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This  stotate  Is  not  limited  in  Ita  applioittion  to  milltarT  ftnd  post-roada 
upon  the  public  domain;  therefore  it  applies  t«  and  governs  a  railroad 
although  it  pasaes  over  and  through,  in  part,  private  property,  obtained 
by  the  railroad  oompanj'  by  purohase  or  bj  condemnation  prooeedings 
under  the  statute. 

Cosee  of  this  seriea  cited  In  opinion,  appearing  in  bold  &oed  type:  W.  V. 
Td.  Co.  V,  Burlington  4  Bovthweatem  Eaili-oad  Co.,  vol.  1.  p.  408 ;  i%i»- 
tacola  Tel.  Co.  v.  W.  U.  Td.  Co..  vol.  1,  p.  200:  MereantUe  Trtut  Co.  v. 
A.AP.R.  Co.,  vol.  8,  p.  207. 

Action  to  foreclose  a  mortgage.  Appeal  by  inter- 
veDer,  from  order  of  First  Judicial  District  Court,  sus- 
taining demurrer  to  intervening  petition,  filed  in  behalf 
of  Western  Union  Telegraph  Company. 

Statement  of  facta   by  Lauqhlin,  J.: 

This  is  an  action  on  an  intervening  petition  in  the  above 
cause,  brought  by  the  Postal  Telegraph  Cable  Company, 
for  an  order  on  the  receivers  of  the  Atchison,  Topeka  & 
Santa  Pe  Railroad  ICompany,  ^requiring  them  to  grant  to 
the  intetrvening  petitioner  leave  to  construct  a  line  of  tele- 
graph poles,  wires,  etc.,  over  and  along  the  right  of  way 
of  said  railroad  company,  and  to  attach  the  same  to  tbe 
bridges  along  said  right  of  way,  and  for  aid  and  assistance 
in  transporting  and  distributing  ita  men,  materials,  sup- 
plies, etc.,  along  the  same,  from  the  aouthern  boundary 
line  of  the  State  of  Colorado,  |through  New  Mexico,  to  the 
city  of  Albuquerque,  and  for  such  other  rights,  privileges 
and  facilities  as  may  be  necessary  and  convenient  in  the 
construction,  operation  and  maintenance  of  auch  line  of 
telegraph  by  the  Postal  Telegraph  Gable  Company,  and  as 
set  out  and  prayed  for  in  said  intervening  petition.  Dur- 
ing January,  1894,  the  Union  Trust  Company  of  the  State 
of  New  York  filed  its  bill  in  chancery,  in  the  District  Court 
in  anr^  for  the  county  of  Santa  Fe,  against  the  Atchison, 
Topeka  &  Santa  Pe  Railroad  Company  {which,  for  brevity, 
■will  hereafter  be  styled  the  "Santa  Pe  Company"),  for  a 
foreoloaure  of  a  mortgage,  and  for  tbe  appointment  of 
receivers  to  take  into  custody  all  tbe  property  belonging 


by  Google 


NEW  MEXICO.  1896. 


Traet  Go.  v.  Railroad  Co. 


to  the  Santa  Fe  Company,  and  to  operate  and  manage  the 
same  pendente  lite;  and  on  the  same  date  receivers  were 
appointed  by  the  court,  and  thereupon  assumed  and  took 
full  control  of  the  operation  and  mnnagement  of  all  the 
property  of  the  Santa  Fe  Company.  On  June  11, 1894,  the 
Postal  Telegraph  Cable  Company  (which  ie,  for  brevity, 
hereafter  Btyled  the  "Postal  Company"),  filed  in  said 
District  Court  an  intervening  petition  in  the  cause,  then 
pending,  of  the  Union  Trust  Company  against  the  Santa 
Fe  Company.  In  the  intervening  petition,  the  appellant 
alleged  in  substance  that  it  was  incorporated  under  the 
laws  of  the  State  of  New  York,  for  the  purpose  of  con- 
structing, operating  and  maintaining  a  general  system  of 
telegraph  lines  between  each  and  every  post-office,  village, 
toivn  and  city  io  the  United  States;  that  it  had  accepted 
the  condition  prescribed  by  section  5263  of  the  Kevised 
Statutes  of  the  United  States,  and  had  thereby  acquired 
the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph over  the  public  domain  of  the  United  States,  and 
over  and  along  any  of  the  military  and  post  roads  of  the 
United  States;  and  that  it  had  obligated  itself  to  transmit 
all  government  telegrams  at  such  rates  as  might  be  fixed 
annaally  by  the  postmaster-general  of  the  United  States, 
and  to  transfer  its  lines  to  the  United  States,  as  provided 
by  law,  above  cited;  that  it  owns,  and  has  constructed, 
and  now  uses  and  maintains,  lines  of  telegraph  in  the 
United  States,  connecting  nearly  all  the  principal  cities 
east  of  the  Rocky  Mountains  with  each  other,  and  has 
opened  and  maintains  over  3,000  telegraph  offices,  between 
all  of  which  offices,  when  required,  it  transmits  govern- 
ment telegrams  at  rates  annually  fixed  by  the  postmaster- 
general,  such  rates  for  the  current  year  being  far  below  the 
general  rate  to  the  public  for  like  services;  that  it  is  now 
engaged  in  constructing  a  main  or  trunk  telegraph  line 
from  La  Junta,  in  the  State  of  Colorado,  via  Albuquerque, 
N.  M.,  over  and  along  the  line  of  the  Atchison,  Topeka  & 
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Saota  Fe  Railroad  Company,  from  the  DOrtlierlj  line  of 
tbe  territory  to  a  point  near  Albuquerque,  thonce  along 
the  right  of  way  of  the  Atlantic  &  Pacific  Kailroad  in  New 
Mexico  and  Arizona,  and  into  the  State  of  California,  to 
Mojave,  where  it  is  to  connect  with  the  Pacific  Postal 
Telegraph  Company's  lines;  that  the  Santa  Fe  Company's 
system  in  New  Mexico  was  constructed  by  the  New  Mexico 
&  Southern  Paci6c  Railroad  Company,  tbe  Rio  Grande, 
Mexican  4  Pacific  Railroad  Company,  and  the  Silver  City, 
Uemiog  &  Pacific  Railroad  Company,  all  chartered  under 
the  laws  of  this  territory,  which  were  after  construction, 
leased  and  operated  by  tbe  said  Santa  Fe  Company,  and 
that  all  of  said  railroad  companies  are  land  grant  rail- 
roads, and  have  accepted  and  complied  with  the  terms 
and  provisiona  of  tbe  Act  of  Congress  approved  March  3, 
1876,  and,  as  such,  are  entitled  to  a  right  of  way,  over  and 
through  the  public  domain,  of  100  feet  on  each  side  from 
the  center  of  the  track:,  and  that  all  of  said  right  of  way 
has  been  occupied  and  used  by  each,  for  railroad  and 
station  purposes,  and  was  taken  eubatantially  from  the 
public  lands  of  the  United  States;  and  that  said  Postal 
Company  proposes  to  construct  its  line  of  telegraph  upon 
and  along  the  right  of  way  in  New  Mexico,  of  all  three  of 
said  railroads;  that  the  said  Santa  Fe  Company  and  the 
other  railroads  named  are,  by  virtue  of  the  laws  of  tbe 
United  States,  military  and  post  roads,  and  that  it,  tbe 
Postal  Company,  is,  by  virtue  of  the  laws  of  the  United 
States,  entitled  to,  and  has  tbe  right  to,  construct  its  tele- 
graph line  over  and  along  all  military  and  post  roads  of 
tbe  United  States;  that  it  applied  to  tbe  receivers  of  tbe 
Santa  Fe  Company  for  the  right  to  so  construct,  maintain 
and  operate  its  main  and  branch  lines  of  telegraph,  upon 
the  right  of  way  of  the  Santa  Fe  Company's  system,  and  for 
tbe  usual  aid  in  distributing  its  poles,  materials,  supplies, 
and  water  for  its  men,  while  so  coostructing  its  lines,  and 
offered  to  pay  the  usual  and  customary    prices  to  said 


by  Google 


NEW  MEXICO,  1895. 


Traat  Go.  v.  Bailrowl  Co. 


receiveTB  for  the  traTispurtntion  of  the  same,  and  to  paj  ta 
said  receWere  a  just  comepnaation  for  any  damages  or 
injuries  sustained  for  ita  une  and  occupation  of  the  right  of 
Tay,  but  that  said  receivers  declined  and  refused  to  allow 
it  to  construct  ita  telegraph  line  upon  the  right  of  way,  and 
refused  and  declined  ^to  furnish  the  necessary  aid  and 
facilities  for  the  same,  alleging  as  a  reason  that  a  contract 
had  previously  been  entered  into  between  the  Santa  Fe 
Company  and  the  Western  Union  Telegraph  Company 
(which  is  hereafter  called  the  "Western  Union  Com- 
pany"), one  clause  of  which  they  consider  conflicted  with 
the  request  of  the  Postal  Company,  and  which  the 
receirers  felt  bound  to  respect,  until  the  court  should  hold 
to  the  contrary;  otherwise  the  receivers  would  be  willing 
to  grant  the  request  of  the  Postal  Company,  on  the  pay- 
ment of  a  proper  compensation;  that  facilities  are  granted 
by  the  Santa  Fe  Company  to  the  Western  Union  Company 
which  are  denied  to  the  Postal  Company,  and  that  such 
denial  by  said  receivers  is  grounded  on  the  clause  in  said 
contract  now  existing  between  said  Santa  Fe  Company 
and  said  Western  Union  Company,  and  that  said  clause  in 
said  contract  is  contrary  to  law  and  public  policy,  and 
therefore  void;  with  a  prayer  for  the  relief  sought.  The 
receivers  answered,  and  among  other  things  show  that 
Ibey  declined  and  refused  to  comply  with  the  request  of 
the  Postal  Company  on  the  ground  that  the  Western  Union 
Company  insists  on  the  validity  and  binding  force  of  clause 
12  in  the  contract  between  the  Santa  Fe  Company  and  the 
Western  Union  Company,  but,  were  it  not  for  that  clause, 
the  receivers  would  grant  the  re'^uest  of  the  Foetal  Com- 
pany; that  the  construction  of  the  main  and  branch  lines 
of  telegraph,  by  the  Postal  Company  proposed,  would 
increase  tbe  revenues,  and  add  to  the  conveniences  and 
facilities,  of  the  property  of  the  Santa  Fe  Company,  in 
their  bands  as  such  receivers;  that  the  receivers  are 
advised  and  believe  that  the  said  twelfth  clause  in  said 
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contract,  in  so  far  as  it  relates  to  the  right  of  way  of  the 
Santa  Fa  Company,  and  granting  the  same  to  the  Postal 
Company,  is  void  and  of  nu  binding  force,  but,  owing  to 
the  demand  made  on  them  by  jthe  Western  Union  Com- 
pany, tbey  feel  bound  to  respect  it  until  the  court  shall 
have  held  it  void,  and  submit  to  the  court  the  question  as 
to  the  validity  of  the  said  twelfth  clause,  and  as  to  whether 
or  not  the  Western  Union  Company  was  a  necessary  party 
to  this  proceeding.  The  contract  referred  to  was  entered 
into  between  the  Santa  Fe  Company  and  the  Western 
Union  Company  on  the  21st  day  of  November,  1888,  and 
the  twelfth  clause  referred  to  in  that  contract  reads  as 
follows,  to  wit:  "Twelfth.  The  railroad  company,  so  far 
as  it  legally  may,  hereby  grants  and  agrees  to  assure  to 
the  Western  Union  Telegraph  Company  the  exclusire  right 
of  way  on,  along  and  under  the  line,  lands  and  bridges  of 
the  railroad  company,  and  all  extensions  and  'branches 
thereof,  and  of  railroads  owned,  leased,  operated  or  con- 
trolled by  it,  or  by  corporations  owned,  leased,  operated  or 
controlled  by  it,  for  the  construction,  maintenance,  opera- 
tion and  use  of  linea  and  poles  and  wires,  and  underground 
or  other  lines,  for  commercial  or  public  uses  or  business, 
with  the  right  to  put  up  or  construct,  or  cause  to  be  put 
up  or  constructed,  from  time  to  time,  in  accordance  with 
the  provisions  of  this  agreement,  such  additional  wires 
and  such  additional  lines  of  poles  and  wires,  and  under- 
ground or  other  lines,  as  the  telegraph  company  may  deem 
expedient,  and  the  railroad  company  will  not,  except  as 
legally  required,  transport  men  or  materials  for  the  con- 
struction, maintenance  or  operation  of  a  line  of  poles  and 
wire  or  wires,  underground  or  otherwise,  in  competition 
.  with  the  lines  of  the  telegraph  company,  party  hereto, 
except  at  and  for  the  railroad  company's  regular  local 
rates,  nor  will  it  furnish,  except  as  legally  required,  for  any 
competing  line,  any  facilities  or  assistance  that  it  may 
lawfully  withhold,  nor,  except  as  legally  required,  stop  iis 
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trains,  nor  disttibate  material  therefor,  at  other  than 
regular  stations,  providiag,  alwaya,  that,  in  protecting  and 
defending  the  exclusive  grants  conve^'ed  by  this  contract, 
the  telegraph  company  may  use  and  proceed  in  the  name  oi 
the  railroad  company,  or  of  any  other  company  owned, 
leased,  operated,  or  controlled  by  it,  but  shall  indemnify 
and  save  harmless  the^rHilroad  coinpany  and  its  subordinate 
companies  from  any  and  all  daniage»,  costs,  charges,  and 
legal  expenses  incurred  therein  or  thereby."  The  Western 
Union  Company  appeared,  and  filed  a  demurrer  to  the 
intervening  petition  of  the  Postal  .Company,  upon  seven 
special  grounds,  and,  after  the  hearing  on  the  same,  the 
court  sustained  the  demurrer,  and  dismissed  the  inter- 
Toning  petition,  from  which  decision  the  cause  is  here  on 
appeal. 

J.  E.  Louteh  and  Childers  &  Dobaon,  for  appellant,  Postal 
Telegraph  Cable  Co. 

H.  L.   Waldo,  for  the  receivers. 

Catron  A   Spiesa   and   S.    D.    Estabrooi,    for  appellee, 
'Western  Union  Tel.  Co. 

Laughlim,  J.  (after  stating  the  facta): 

The  remaining  point  for  consideration  is  as  to  the  validity 
and  legal  force  of  the  covenants  in  the  twelfth  clause  in  the 
contract  entered  into  between  the  Santa  Fe  Company  and 
the  Western  Union  Company,  on  the  21st  day  of  November, 
1888;  and  it  is  to  continue  in  force  for  25  years  from  that 
time.  This  superseded  a  similar  contract  entered  into 
between  the  same  corporations  in  January,  1872,  and, 
stripped  of  its  legal  verbiage,  it  means  that  the  Santa  Fe 
Company  has  conveyed  to  the  Western  Union  Company  an 
«xclusive  grant  and  franchise,  over,  along  and  through  its 
VOL.   VI — 12. 
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right  of  way,  for  telegraphic  purposes,  and  agrees  not  to 
aidjor  assist  any  other  person,  company  or  corporation  in 
the  construction,  operation  and  maintenance  of  any  other 
telegraphic  line  along,  over  or  through  its  right  of  way,  in 
so  far  as  it  may  legally  decline  to  do,  and  is  an  effort  on  the 
part  of  these  corporations  to  create  and  maintain  a 
monopoly  of  transcontinental  telegraphic  business  in  the 
Western  Union  Company,  and,  in  so  far  as  this  clause  has 
this  effect,  it  is  contrary  to  public  policy,  and  an  attempt 
to  cripple  trade,  in  restraint  of  commerce,  and  is  void. 
The  Postal  Company  proposes  to  construct  its  line  over 
the  right  of  way  of  the  New  Mexico  &  Southern  Pacific 
Railroad,  from  the  north  boundary  line  of  New  Mexioo,  at 
or  near  Baton,  to  the  city  of  Albuquerque,  which  is  apart 
of  the  Santa  Fe  Company's  system;  and  it  is  shown  in  the 
answer  of  the  receivers  that  this  right  of  way  was  secured 
over  the  public  domain,  in  large  part,  under  and  by  virtue 
of  the  act  of  Congress,  approved  March  3,  1876,  granting 
a  right  of  way  to  railroad  companies  over  the  public 
domain,  of  the  width  of  100  feet  on  each  side  from  the 
center  of  the  track.  This  line  of  road  is  a  military  and 
post-road,  having  complied  with  all  the  requirements  of  law 
to  make  it  such,  and,  by  virtue  of  the  laws  of  the  United 
States,  the  Postal  Company  baa  the  right  and  the  authority 
to  construct  its  line,  poles,  wires,  etc.,  over,  along  and  upon 
the  right  of  way,  as  proposed  by  it,  so  long  as  it  in  no  way 
hinders  or  interferes  with  the  necessary  and  proper 
management  and  operation  of  the  railroad,  and  pays  the 
railroad  company  a  proper  and  customary  compensation 
for  any  and  all  services  performed  by  it,  and  pays  to  it 
due  and  proper  compensation  for  any  damages  it  may 
sustain  by  reason  of  the  construction  and  maintenance  of 
the  telegraph  line  by  the  Postal  Company. 

r  Any  telegraph  company  now  organized,  or  whioh.  may  hereafter  be 
organized,  under  the  laws  ot  any  State,  shall  have  the  right  to  oonstmct, 
maintain  and  operate  lines  of  telegraph  through  and  over  any  portion  ot 
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the  pnbUo  domain  of  the  United  States,  over  and  aloDK  any  of  the  milj- 
taij  or  poBt-Toada  of  the  United  States  which  have  been  or  ma^  hereafter 
be  declared  such  bj  law,  and  over,  usder  and  across  the  navigable  i 
or  water  of  the  United  States ;  but  aaoh  lines  of  telegraph  ah^ilt  be  so  o 
structed  and  maintained  as  not  to  obstruot  the  navigation  of  such  st 
and  water,  or  interfero  with  the  ordinarf  travel  on  such  military  or  p(wt> 

Ber.  'St.  U.  S.  sec.  6263.  This  section  bna  been  the 
Bource  of  much  diacuasion  by  many  of  the  courts  of  the 
country,  and  in  each  case  it  has  been  held  that  the  eectioa 
quoted  ia  in  its  nature  prohibitive,  as  to  the  force  and  effect 
of  any  contract  entered  into  by  a  railroad  company,  grant- 
ing an  exclusive  privilege  and  franchise  over  and  along  its 
right  of  way  over  and  through  the  public  domain  to  any 
single  telegraph  company,  where  auch  railroad  has 
acquired  its  right  of  way  under  and  by  virtue  of  an  act  of 
CoDgresa,  orwhich  are  or  maybe  declared  military  or  post 
roads  by  act  of  Congress.  In  W.  V.  Tel.  Co,  v,  Surling- 
ton  &  8.  W.  itjf.  Co.,  11  Fed.  Rep.  1,  in  paaaing  on  a 
clause  in  a  contract  entered  into  between  the  railroad  com- 
pany  and  the  telegraph  company,  which  is  similar  in  its 
nature  and  effect  to  the  clause  in  the  contract  under  con- 
sideration, Judge  McCrak7  said :  "In  our  opinion,  it  is  not 
competent  for  a  railroad  company  to  grant  to  a  single  tele- 
graph company  the  exclusive  right  of  establishing  lines  of 
telegraphic  communication  along  its  right  of  way.  The 
purpose  of  such  contracts  is  very  plainly  to  cripple  and 
prevent  competition,  and  they  are  therefore  void,  as  being 
in  restraint  of  trade,  and  contrary  to  public  policy.  They 
are  also  in  contravention  of  the  act  of  Congress  of  July  24, 
1866,  which  authorizes  telegraph  companies  to  maintain 
and  operate  lines  of  telegraph  over  and  along  any  of  the 
military  and  post-roads  of  tlie  United  States  which  have 
been  or  may  hereafter  be  declared  such  by  act  of  Congress. 
We,  therefore,  must  hold  the  second  subdivision  of  the 
cuDtract  void."  In  the  case  ot  Pensucola  Tel.  Co.  v.  W, 
V.  Tel*  Co.,  06   U.  8.  1,  wherein  the  State  Legislature  of 
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Florida  granted  to  the  Fensacola  Telegraph  Company  an 
exclusive  franchise  and  privilege,  for  telegraphic  purposes, 
over  a  certain  portion  of  the  territory  of  that  State,  in 
passing  upon  the  injunction  asked  to  restrain  the  Western 
Union  from  constructing  Its  lines  over  that  territory,  Chief 
Justice  Waits,  speaking  for  the  court,  said:  "The  State  of 
Florida  has  attempted  to  confer  upon  a  single  corporation 
the  exclusive  right  of  transmitting  intelligence  by  telegraph 
over  a  certain  portion  of  its  territory.  .  ,  .  The  State, 
therefore,  clearly  baa  attempted  to  regulate  commercial 
intercourse  between  its  citizens  and  those  of  other  States, 
aod  to  control  the  transmission  of  all  telegraphic  corre- 
spondence vithin  itsown  jurisdiction.  The  statute  of  July 
24,  1866  (14  Stat.  221),  in  effect,  amounts  to  a  proliibition 
of  all  State  monopolies  in  this  particular.  It  susbtantially 
declares,  in  the  interest  of  commerce,  and  the  convenient 
transmission  of  intelligence  from  place  to  place  by  the 
government  of  the  United  States  and  its  citizens,  that  the 
erection  of  telegraph  lines  shall,  so  far  as  State  interference 
is  concerned,  be  free  to  all  who  will  submit  to  the  conditions 
imposed  by  Congress,  and  that  corporations  organized 
under  the  laws  of  one  State  for  constructing  and  operating 
telegraph  lines  shall  not  be  excluded  by  another  from 
prosecuting  their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  national  government  of 
this  national  privilege."  This  is  just  what  the  Western 
Union  Company  is  now  attempting  to  do.  Its  aim  and 
effort  is  to  monopolize  all  the  transcontinental  telegraphic 
business  through  New  Mexico,  Arizona  and  Southern  Cali~ 
fornia  by  prohibiting  the  Postal  Company  from  construct- 
ing a  competing  line  for  the  transmission  of  telegrapbio 
correspondence  across  this  part  of  the  continent.  If  a 
sovereign  State,  through  its  chosen  representatives,  has 
Dot  the  power  to  grant  special  privileges  of  this  kind,  then 
a  corporation  certainly  cannot.  The  general  government 
baa  power  to  regulate  over  every  foot  of  its  territorv.     It 
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is  not  limited  by  State  lines,  and  knows  no  boundaries, 
except  national.  The  electric  telegraph  line  is,  at  this  day 
and  time,  as  much  a  common  carrier  and  national  high- 
TPay,  in  the  transmission  of  telegraphic  business  and 
intelligence,  as  the  railroads  and  steam  vessels;  and  the 
United  States  government  will  not  permit  its  citizens  to  be 
compelled  to  do  business  with  anyone  single  individual  or 
corporation,  when  other  individuals  and  corporations 
offer  to  invest  capital  and  engage  as  competitor  for  a  share 
of  the  public  and  private  business.  The  government  has 
reserved  to  itself  and  its  citizens  the  right  and  [privilege  to 
share  in  the  convenience  and  advantages  produced  by  com- 
petitors for  their  patronage  and  support.  In  Mercantile 
Trust  Co.  T.'  Atlantic  -ft  F.  M.  Co.,  63  Fed.  Rep.  513, 
a  case  exactly  similar  to  the  case  at  bar,  United 
States  District  Judge  Koss,  in  passing  upon  the  same 
clause,  in  the  same  contract  entered  into  between  the 
Atlantic  &  Faci&c  Bailroad  Company,  in  a  very  lucid 
opinion  reviewed  the  several  Congressional  acts  and 
decisions  of  the  courts  on  that  subject,  and  held  the  clause 
here  in  question  contrary  to  public  policy,  in  restraint  of 
trade  and  commerce,  and  void. 

But,  it  is  insisted  by  appellee  the  Western  Union  Com- 
pany that  the  act  of  Congress  in  question  does  not  apply 
because  it  is  R^iown  by  the  record  that  a  portion  of  the 
right  of  way  oi  the  New  Mexico  A  Southern  Pacific  Rail- 
road is  over  and  through,  in  part,  private  property, 
obtained  by  the  railroad  company  by  purchase,  or  by  con- 
demnation proceedings  under  the  statute.  In  passing  on 
this  point,  raised  in  the  case  of  Pensacola  Tel.  Vo.  v.  W. 
V.  Tel.  Co.  9upra,  the  Supreme  Court  of  the  United  States 
say:  "It  is  insisted,  however,  that  the  statute  extends 
only  to  said  military  aud  post-roads  as  are  upon  the  public 
domain;  but  this,  we  think,  is  not  so.  The  language  is, 
'through  and  over  any  portion  of  the  public  domain  of  the 
United  States,  over  and  along  any  of  the  military  or  post- 


by  Google 


183  AMERICAN  ELEOTRICAL  CASES.       [vol.  6 

Trust  Go.  T.  Railroad  Co. 

roada  of  the  United  States  which  have  been  or  may  be 
declared  such  hy  act  of  OongresB,  and  over  or  across  the 
navigable  streams  or  waters  of  the  United  States.'  There 
is  nothing  to  indicate  an  intention  of  limiting  the  effect  of 
the  words  employed,  and  they  were,  therefore,  to  be  given 
their  natural  and  ordinary  isigoiflcance."  The  Santa  Fe 
Company  never  obligated  itself  to  do  more  than  it, has 
done.  It  simply  sold  and  conveyed  to  the  Western  Union 
Company  a  one-half  interest  in  its  telegraph  lines  and 
telegraph  business,  for  the  consideration  therein  stated, 
and  obligated  itself  to  protect  the  Western  Union  Company 
is  its  ezcluaive  privileges  only  in  so  far  as  it  might  legally 
do,  and  it  has  fuelled  its  covenants  by  carrying  them  out 
on  its  part,  and  submitting  the  question  as  to  the  legality 
and  binding  force  of  these  covenants  to  the  courts  for  their 
interpretation  and  construction.  Entertaining  these  views, 
the  court  below  erred  in  sustaining  the  demurrer  inter- 
posed by  the  appellee  in  behalf  of  the  Western  Union  Tele- 
graph Company.  The  decision  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  District  Court  to  overrule  the  demurrer,  and 
proceed  in  accordance  with  this  opinion. 

SuiTH,  C.  J.,  and  Hauilton,  Bantz  and  Collibr,  J.J., 
concur. 

KoTB.— See  note  to  next  oaae. 
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Postal   Tblbqra.ph   Cablb    Coupant  of    Louisiana  v. 
Moboan's  Louisiana  &  Texas  JECailboad  &  Stbambhif 

GOUFANY. 

Louiaiana  Suprema  Court,  Jan.  f,  1897. 
Tblxorafh  ijnx  oh  bailboad  bioht  or  wat.— Pobt-boas6  act.— 


(Head-note  b;  the  oomt) : 

Ast  Ko.  124,  of  1880,  gives  the  right  to  oonatruot  b  telegraph  line  over  a 
lailroad's  right  of  wa;. 

Hie  acts  of  CongreHi  of  18W  and  1872  are  on  the  same  subject,  and  give 
the  right  to  oonstmct  a  line  of  telegraph,  under  oertain  oonditions, 
along  and  over  the  right  of  way  of  railroads.  The  State  law  is  subordi- 
nate to  theae  aots,  but  maj  be  resorted  to  for  condemnation  and  oom- 
pensation. 

Doctrine  as  to  damages  awarded  hj  the  jury  in  condemnation  o&eee,  in 
case  of  telegraphic  Cable  Co.  v.  BaUway  Co.,  4S  La.  Ann.  638,  affirmed. 

Case  of  this  aeries  cited  in  opinion,  appearing  In  bold  faced  type:  Fetua- 
alia  TO.  Co.  t.  W.  U.  TO.  Co.,  voL  1.  p.  900. 

AppEAii  by  defendant  from  judgment  of  Civil  District 
Court,  Parish  of  Orleans. 


Denegre,  Blair  &  Denegre,  for  appellant. 

Farrar,  Jonan  &  KrattschnUi  and  J.  E.  McLeary,  for 
appellee. 

McEkebt,  J.:  The  plaintiff  corporation,  organized 
under  the  laws  of  Louisiana,  instituted  this  suit  to  obtain 
the  condemnation  of  the  property  of  the  defendant  cor- 
poration necessary  for  the  operation  of  its  line  of  telegraph 
orer  the  right  of  way  of  the  defendant  corporation. 
There  was  an  exception  of  no  cause  of  action  filed. 
The  ground   of  the   exception  is   that  Act  No.  124  of 
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1880  does  not  authorize  the  construction  of  a  tele- 
graph line  over  the  right  of  way  of  the  defendant 
corporation;  that  said  act  only  authorizea  the  con- 
struction parallel  to  and  beyond  tlie  right  of  way, 
as  the  right  of  way  ia  essential  to  the  proper  and  success- 
ful operation  of  the  railroad,  and  that  the  construction  of 
telegraph  lines  would,  by  multiplication  of  wires,  interfere 
with  the  running  of  trains,  and  the  possible  falling  of 
poles  would  endanger  the  safety  of  trains.  The  act 
authorizes  the  construction  of  telegraph  lines  along  and 
parallel  to  any  of  the  railroads  in  this  State.  It  does  not 
state  how  far  they  shall  be  from  the  railroad,  but  there  is 
a  proviso  that  there  shall  be,  by  the  construction  of  the 
lines  of  telegraph,  no  obstruction  in  the  way  of  the  opera- 
tion of  the  railroad.  If  the  location  of  the  line  is  too  near 
the  road,  the  pleadings  in  this  case  do  not  warrant  us  in 
passing  upon  this  fact.  The  question  presented  is,  first, 
ia  there  authority  in  said  act  for  the  use  of  a  part  of  the 
right  of  way  to  construct  said  plaintiEF's  line?  and,  second, 
thA  amount  of  compensation  to  be  awarded  the  defendant. 
So  far  as  the  location  of  the  telegraph  line  over  defend- 
ant's right  of  way  ia  at  issue,  the  act  of  Congress  of 
July  24,  1866,  provides  "that  any  telegraph  company 
now  organized,  or  which  may  hereafter  be  organized 
under  the  laws  of  any  State  of  the  Union,  shall  have  the 
right  to  construct,  maintain,  and  operate  lines  of  tele- 
graph .  .  .  over  and  along  any  of  the  militsry  or 
post-rouds  of  the  United  States,  which  have  been  or  may 
hereafter  be  declared  such  by  act  of  Congress,  .  .  . 
provided  said  lines  shall  not  be  sc  constructed  as  to  inter- 
fere with  travel"  on  such  roads;  and  provided,  also,  "that, 
before  any  telegraph  company  shall  exercise  any  of  the 
powers  or  privileges  conferred  by  this  act,  such  company 
shall  file  iss  written  appearance  with  the  postmaster- 
general  of  the  restrictions  and  obligations  required  by  this 
act."     Congress,  in  1872,  declared  all  the  railroads  in  the 
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country,  which  are  now  or  may  hereafter  be  in  operation, 
post>Toads.  The  plaintiff  corporation  has  filed  ita  appear- 
ance and  acceptance  of  the  provisions  of  the  act  of  1866. 
The  defendant  contends  that,  as  the  plaintiff  is  proceeding 
under  the  act  of  1S80,  he  must  be  confined  to  its  provisions. 

But  the  act  of  Congress  is  paramount,  so  far  as  location 
or  the  right  of  way  is  concerned,  and  the  act  of  1880  ie 
auxiliary  to  it,  and  provides  for  the  method  of  condemna- 
tion and  compensation.  The  act  of  Congress  of  1866 
authorizes  no  compulsory  process.  Fensacola  TeU  Co.  t, 
W.  V.  2fet.  Co.,  96  U.  S.  1.  Hence  the  necessity  of  resort- 
ing to  State  process  for  condemnation  and  compensation. 

On  the  merits  we  find  some  difficulty  in  arriving  at  a 
satisfactory  conclusion  as  to  the  amount  which  should  be 
awarded  the  defendant  for  the  use  of  the  right  of  way. 
The  inconvenience  which  the  defendant  may  experience  is 
controverted.  It  is  asserted  by  plaintiff's  witnesses  that 
the  establishment  of  the  telegraph  line  will  cause  no  incon- 
venience to  defendant,  but,  on  the  contrary,  will  be  an 
advantage.  This  defendant's  witnesses  deny,  and  we 
believe  with  them  that  inconveniences  may  occur  and 
additional  burdens  may  be  imposed  upon  defendant.  But 
we  have  no  means  of  ascertaining  the  amount  of  damage 
in  money  that  would  be  inflicted  upon  defendant.  This 
inconvenience  is  an  element,  however,  to  go  into  the 
general  estimate.  The  lands  may,  along  defendant's  right 
of  way,  be  of  peculiar  or  particular  value  for  specific  pur- 
poses, but  we  do  not  understand  that  they  are  now  devoted 
to  these  purposes.  The  plaintiff  must,  however,  make 
compensation  proportionately  for  thu  cost  and  expense  of 
defendant  in  putting  in  condition  the  right  of  way.  It 
cannot  avail  Itself  of  improved  conditions  without  com- 
pensation. The  construction  of  plaintiff's  line  will  occupy 
a  right  of  way  of  defendant  of  some  ten  feet,  with  its  cross 
pieces  on  poles. 
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We  do  DOt  care  to  disturb  the  verdict  of  juries  in  cases 
like  the  iDstant  one  without  manifest  injustice  is  done  in 
either  underestimating  or  the  giving  of  excessive  awards. 
Tetegraph  Cable  Co.  v.  Railway  Co.,  43  La.  Ann.  522.  We 
are  of  the  opinion  that  the  jury  returned  a  verdict  substan- 
tially cori'ect.     Judgment  afBrmed. 

Note.— The  following  Is  Act  No.  ISi,  of  1880,  leterred  to  In  the  &bove 
opinion: 

"  Corporations  chartered  or  formed  under  the  laws  of  this  or  anj  other 
State,  or  under  the  laws  of  the  tinited  States,  for  the  purpose  of  trans- 
mitting intelligence  b;  magnetic  telegraph  or  telephone,  or  other  system 
of.transmittiug  intelllgenoe,  the  equivalent  thereof,  which  maj  be  here- 
after in-rented  or  discovered,  may  construct  and  maintain  such  telegraph, 
telephone  or  other  lines  □eoessary  to  transmit  intelligence  along  all  state, 
parish  or  public  roads  or  public  works,  and  along  and  parallel  to  any  of 
the  railroads  in  the  State,  and  along  and  over  the  wat«is  of  this  State ; 
provided,  that  the  ordinary  use  of  such  roads,  works,  railroads  and  waters 
be  not  tliereby  obstructed,  and  along  the  streets  of  any  city,  with  the  con- 
sent of  the  council  or  trustees  thereof,  and  such  companies  shaU  be 
entitled  to  the  right  of  way  over  aU  lands  belonging  to  the  State  and  over 
the  lands,  privileges  and  servitudes  of  other  persons  and  corporations,  and 
the  right  to  erect  poles,  piers,  abutments  and  other  works  necessary  for 
ooniAruoting,  working,  operating  and  maintaining  their  lines  and  works, 
upon  making  just  oompeoaation  therefor.  That  in  the  event  such  oom- 
pany  shall  fail,  on  application  therefor,  to  seonre  such  right,  by  oonsent, 
contract  or  agreement,  upon  just  and  reasonable  terms,  then  such  com- 
panies or  corporations  shall  have  the  right  to  |H-oceed  to  expropriate  the 
same,  as  provided  in  and  by  the  laws  of  the  State  relative  to  expropriation 
(tf  lands  for  railroads  and  other  works  of  publio  utilitrf,  and  shall  so  con- 
struct their  works  as  not  to  impede  or  obstruot  the  full  use  of  the  high- 
ways, navigable  waters  or  the  drainage  or  natviral  servitudes  of  the  land 
over  whioh  the  right  of  way  may  be  exercised.  But  no  oompany  ^>erat- 
likg  under  the  provisions  ',ot  this  act  shall  have  the  power  to  contract 
with  the  owners  of  land  or  with  any  other  corporation  for  the  right  to 
erect  and  maintain  any  telephone,  telegraph  or  other  line  for  the  spf«dy 
transmission  of  intelligence  over  his  or  its  lands,  privileges  or  servitudes, 
to  the  exclusion  of  the  lines  of  other  oompanles  operating  undeff  tha  pro- 
visions of  this  act." 

For  oases  other  than  the  two  preceding  upon  the  right  of  telegraph  oom- 
panies  to  maintain  theit  lines  on  railroad  rights  of  way,  see  voL  6,  p.  838, 
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NOKTHBKK  OeNTBAI.  RAILWAY  COMPANY  V.  HahMSBOBQ  & 

Mbchahicsbdro  Bailwat  Company  ei  al. 

Fmtuj/lvania  Supreme  Court,  <M.  S,  1896, 

Elboibic  OBOssma  steah  kulwat. 

A  street  rkilwa;  oompany,  limited  hy  statute  to  operating  in  established 
streets  and  Mgliways,  cannot,  under  a  statute  permitting  it  to  otosa 
steam  lailways  at  grade,  make  such  crossing,  without  theconsent  of  the 
steam  railway  company,  at  any  plaoe  other  than  an  establiahed  street  or 
highway;  neither  can  it  make  an  overhead  crossing  by  viaduot,  except 
subject  to  the  game  limitations. 

"nie  maintenanoe  of  a  viaduot  over  a  steam  railway,  and  the  operation  of 
electrio  street  oars  over  the  same,  must  cause  an  appreciable  inorease  of 
danger  to  the  steam  railway  company,  Its  patrons  and  employes;  and 
injonotion  is  [oopet  to  prevent  the  unauthorized  oonstruotion  of  such 
vladnct. 

Appbal  by  the  complaiDant  from  decree  dismissing  bill 
to  restrain  coDstruction  of  viaduct, 

Edw.  B.  Watts,  W.  P.  Sadler  and  John  Hays,  for 
appellant. 

A.  O.  Miller  and  J.  W.  Wetzel,  for  appellees. 

Stkkrbtt,  C.  J. :  It  is  unnecessary  to  consider  all  the 
questions  presented  by  this  record.  Such  of  them  as  are 
worthy  of  notice  have  been  referred  to,  at  least  briefly,  by 
the  learned  president  of  the  common  pleas  iu  his  opinion, 
findings  of  fact,  and  conclusioDB  of  law  sent  up  with  the 
record.  The  general  and  controlling  question,  however, 
is  whether  a  company  chartered  under  the  street  railway 
act  of  May  14, 1889  (P.  L.  211),  has  the  right  to  construct, 
maintain  and  operate  its  road  across  the  lines  of  a  steam 
railroad  company,  without  the  consent  and  against  the 
protest  of  the  latter,  at    a  point  where  its  roadway  is  not 


by  Google 


188  AMERICAN  ELECTRICAL  CASES.      [vol.  « 

Bftilwajr  Co.  v.  Bailwa^  Co.  et  al. 

crossed  bja  public  highway.  The  answer  to  this  question 
must,  of  course,  be  sought  for  in  the  expressly  granted  oi 
necessarily  implied  powers  and  authority  with  which  the 
street  railway  company  has  been  invested  by  the  law  under 
which  it  was  created,  and  subject  to  which  it  continues  to 
exist.  If  the  right  referred  to  cannot  be  found  therein,  it 
necessarily  follows  that  the  question  must  be  answered  in 
the  negative.  Section  1  of  the  act  of  1889  provides  "that 
any  number  of  persons,  not  less  than  Ave,  may  form  a 
company  for  the  purpose  of  constructing,  maintaining  and 
operating  a  street  railway  on  any  street  or  highway  upon 
which  no  track  is  laid,  or  authorized  to  be  laid,  or  to  be 
extended  under  any  existing  charter,  with  the  privilege  of 
so  much  of  any  street,  used  or  authorized  to  be  used  under 
any  existing  charter,  as  is  hereinafter  provided,  for  public 
use  in  the  conveyance  of  passengers,  by  any  power  other 
than  by  locomotive;  and  for  that  purpose  may  make  and 
sign  articles  of  association,  in  which  shall  be  stated 
.  .  .  the  streets  and  highways  upon  which  the  said  rail- 
way is  to  be  laid  and  constructed,"  etc.  Section  4, 
authorizing  extensions  and  branches,  declares  that  "the 
act  of  the  company  authorizing  any  extension  or  branch 
shall  distinctly  name  the  street  and  highways  on  which 
said  extension  or  branch  is  to  be  laid  or  constructed."  It 
also  provides  that  "no  extension  or  branch  shall  be  con- 
structed on  any  street  or  highway  upon  which  a  track  is 
laid  or  authorized  under  any  existing  charter,  except  as 
hereinafter  provided."  Section  14  authorizes  the  use  of 
"such  portion  of  the  track  of  any  other  company,  already 
laid  down,  as  may  be  necessary  to  construct  a  circuit  upon 
its  own  road  at  the  end  thereof."  The  length  of  track  to 
be  thus  used  "only  with  the  consent  of  the  local  authorities 
of  the  city,  borough  or  township,  in  no  event  shall  exceed 
five  hundred  feet  of  single  track."  It  also  prescribes  the 
mode  in  which  compensation  for  such  use  shall  be  made, 
etc.     The    next  section  declares:    "No    street  passenger 


by  Google 


PENNSYLVANIA,  1896. 


Bailwa;  Co.  v.  BallwajrCo.  et  al. 


railway  shall  be  constructed  by  any  company  incorporated 
QQder  this  act  withia  the  limits  of  any  city,  borough  or 
.  township  without  the  consent  of  the  local  authorities 
thereof,  nor  shall  any  street  railway  be  incorporated  here- 
under which  shall  not  have  a  continuous  route  from  the 
beginoiog  to  the  end,  forming  a  complete  circuit  with  its 
own  track,  excepting  the  five  hundred  feet  to  be  used  under 
section  fourteen."  Section  17  authorizes  the  occupation 
and  use  of  turnpikes,  not  exceeding  sufBcient  width  for 
two  tracks,  and  requires  that  compeusation  for  such  use 
shall  be  first  made  to  the  owner  or  owners  of  such  turn- 
pike or  turnpikes,  io  the  mode  prescribed  in  section  14, 
aforeBaid.  With  the  exception  of  above-mentioned 
restricted  and  qualified  rights  to  use  a  small  section  of 
another  company's  track  in  forming  a  circuit,  and  to 
occupy  and  use  longitudinal  strips  of  turnpikes,  etc.,  street 
railway  companies  chartered  under  said  act  are  certainly 
not,  in  express  terms,  invested  with  any  other  power  or 
authority  in  the  nature  of  eminent  domain.  Indeed,  ths 
specific  grant  of  these  qualified  rights  is  strongly  indicative 
of  legislative  intention  to  withhold  from  euch  companies 
every  other  power  of  eminent  domain.  This  conclusion  is 
further  fortified  by  the  provisions  intended  to  restrict 
them  to  established  streets  and  highways  as  the  location 
of  their  main  lines,  extensions,  and  branches.  As  we  have 
seen,  their  right  to  construct,  maintain  and  operate  street 
railways  is  specifically  limited  to  existing  streets  and  high- 
ways. The  names  of  the  streets  and  highways  selected  by 
them  must  be  stated  in  each  company's  articles  of  associa- 
tion. Id  the  recorded  action  of  the  company  exercising 
the  branching  power,  etc.,  authorized  by  the  act,  it  must 
aiso  "distinctly  name  the  streets  and  highways  on  which 
stud  extension  or  branch  is  to  be  laid  or  constructed." 
In  brief,  in  the  selection  or  adoption  of  the  route,  either 
of  their  main  line  or  of  any  extension  or  branch  thereof, 
tbey  are  expressly  confined  to  established  streets  or  other 
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avenuea  in  cities  and  boroughs,  aod  to  public  highways  in 
townahips,  subject  to  such  further  restrictioos,  even  as  to 
them,  as  are  specified  in  the  act.  Outside  of  and  beyond 
the  restricted  power  and  authority  as  to  selection  and 
adoption  of  a  route,  etc.,  thus  granted,  they  are  not 
inrestfld  with  any  other  authority  in  that  regard  except 
such  as  may  be  necessarily  implied.  Without  ignoring 
the  well  settled  rules  applicable  to  the  construction  of 
charters,  it  is  impossible  to  reach  any  other  conclusion 
than  that  the  Legislature,  in  this  carefully  drawn  and  well 
guarded  act,  intended  to  withhold  from  companies 
chartered  thereunder  everything  in  the  nature  of  a  roving 
commission  under  which  they  might  assert  the  right  to 
locate,  construct,  and  operate  street  railroads  wherever 
they  pleased.  It  was  successfully  contended  in  the  court 
below  that  the  authority  given  in  section  18  of  the  act 
"to  cross  at  grade,  diagonally  or  transversely,  any  rail- 
road operated  by  steam  or  otherwise,"  is  general  in  its 
application,  and  confers  an  unqualified  right  to  cross  a 
steam  railroad  anywhere,  without  regard  to  whether  there 
is  an  established  street  or  highway  crossing  at  the  same 
point  or  not.  This  is  a  grave  mistake.  As  we  have  seen, 
location,  construction  and  operation  of  street  railways  are 
authorized  only  on  established  streets  and  highways. 
Section  18  is  evidently  predicated  of  that  fact,  and  hence 
the  authority  therein  granted  is  necessarily  applicable  only 
to  crossings  at  points  where  the  railroad  is  crossed  by  a 
street  or  highway.  In  other  words,  it  refers  only  to  cross- 
ing at  a  point  where  the  street  or  highway  on  which  the 
street  railway  is  located  crosses  the  steam  railroad.  To 
hold  otherwise  would  not  only  be  contrary  to  the  manifest 
intention  of  the  Legislature,  but  it  would  involve  the  con- 
Htitutionality  of  the  eighteenth  section. 

As  to  the  property  on  which  the  alleged  trespass  was 
threatened,  the  learned  trial  judge  found  that  "at  the 
place  of  crossing  ilaintiff  has  a  right  of  way  sixty  feet  in' 
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width,  and  an  adjoiniDg  strip  of  land  twenty  feet  wide, 
which  was  acquired  by  deed;"  and  in  suataining plaintiff's 
eighteenth  and  nineteesth  exceptions  to  his  previous 
rulings,  he  further  found  that  said  20  feet  wide  strip  of 
land  is  owned  by  it  in  fee;  that  prior  to  filing  the  bill 
defendant  company  attempted  to  cross  plaintiff's  land  and 
right  of  way  at  the  point  in  question,  and  that  plaintiff 
had  reason  to  apprehend  that  such  attempt  was  imminent, 
etc. ;  but  in  view  of  the  facts,  as  he  found  them,  be  held 
as  matter  of  law  that  piaintiET's  right  of  way  and  ownership 
in  fee  of  said  strip  of  land  were  immaterial;  that  the  right 
to  cross  plaintiff's  railroad,  etc.,  at  an  elevation  of  about 
22  feet  above  the  surface  of  its  tracks  was  conferred  upon 
the  Harrisburg  &  Mechanicsburg  Electric  Railway  Com- 
pany by  section  18  of  the  act,  and  then  said:  "The  long, 
narrow  piece  of  land  referred  to,  which  la  held  in  fee,  is 
essentially  part  and  parcel  of  the  railroad,  just  as  much 
so  aa  the  easement  which  it  adjoins,  and  the  right  to  cross 
it  is  as  clearly  given  as  is  the  right  to  cross  the  easement." 
For  reasons  already  suggested,  we  think  he  was  clearly 
wrong  in  this.  Aside  from  the  ownership  in  fee  of  the  20 
feet  wide  strip,  the  plaintiff  has  a  substantial  property 
interest  in  its  right  of  way  which  the  defendant  is  bound 
to  respect.  While  that  interest  cannot  be  called  a  fee,  it 
is  a  species  of  title  that  has  some  of  the  incidents  of  an 
estate  in  land.  As  was  well  said  by  our  Brother  Mitchbli. 
in  RaUroad  Co.  v.  Reading  Paper  Mills,  149  Pa.  St.  18: 
"Sncb  title  is  sometimes  called  an  'easement,'  but  it  is  a 
right  to  exclusive  possession;  to  fence  in,  to  build  over, 
the  whole  surface;  to  raise  and  maiutain  any  appropriate 
superstructure,  including  necessary  foundations;  and  to 
deal  with  it,  within  the  limits  of  railroad  uses,  as  absolu- 
tely and  as  unconditionally  as  an  owner  in  fee.  There  was 
no  such  easement  at  common  law.  ...  It  would  seem 
to  be  rather  a  fee  in  the  surface,  and  so  much  beneath  as 
may  be  necessary  for  support,  though  a  base  or  conditional 
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fee,  terminable  on  tbe  cesser  of  the  uae  for  railroad  pur- 
poaes.  But,  whatever  it  may  be  called,  it  is,  in  subatance, 
an  interest  in  the  land  special  and  ezclusi've  in  ita  nature, 
and  which  may  be  the  subject  of  special  injury,  .  ,  . 
and,  therefore,  within  the  rule  which  governs  the  applica- 
tion of  equitable  relief," 

There  ia  also  manifeiit  error  in  the  tenth  finding  of  fact, 
viz.:  "So  far  as  the  evidence  has  disclosed,  the  building; 
of  defendant's  railway  and  the  ruuning  of  cars  thereon 
will  not  injure  or  affect  tbe  operation  of  plaintiff's  rail- 
road, or  inflict  upon  plaintiff  any  actual  damage.  There 
will  be  no  increase  of  danger  from  accident  or  other 
cause. "  Aside  from  the  unauthorized  occupation  of  plaint- 
iff's property  by  spanning  the  same  with  an  overhead 
bridge  or  viaduct,  100  feet  or  more  in  length  and  about  22 
feet  above  its  tracks,  at  a  point  where  there  has  never  been 
an  overhead  or  grade  crossing  of  auy  kind,  it  is  impossible 
to  reach  the  conclusion  that  such  a  superstructure,  with 
electric  cars  running  thereon  at  frequent  intervals,  will 
not  result  in  a  greater  or  leaa  increase  of  danger  to  plaint- 
iff company,  ita  patrona  and  employea.  To  what  extent 
the  danger  from  accident  or  other  cause  would  be 
increased  would,  of  course,  depend  very  largely  on  the 
degree  of  care  and  akill  exercised  in  the  construction  and 
maintenance  of  the  bridge  and  in  the  operation  of  the 
street  railway  thereon;  but  that,  under  the  most  favorable 
circumstances,  there  would  be  au  appreciable  increase  of 
danger,  no  one  can  doubt. 

It  follows  from  what  has  been  said  that  plaintiff  had 
standing  to  resist  the  threatening  invasion  of  its  rights  by 
the  Harrisburg  &  Mechanicaburg  Electric  Railway  Com- 
pany, one  of  the  defendants,  and,  upon  the  facts  shown  by 
the  pleadings  and  proofs,  it  was  entitled  to  the  relief 
prayed  for.  The  decree  dismissing  the  bill  is  accordingly 
reversed,  and  tbe  perpetual  injunction  specially  prayed  for 
is  now  granted  against  the  Harrisburg  &  Mechanicsburg 
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Railway  Company,  with  coats  to  be  paid  by  said  company; 
and  as  to  the  other  defendant  the  bill  is  dismisaad. 


NOTB.— See  nob>.  vol.  6.  d.  261. 


Tbbbb    Hadtb   Electric   Light  &   Power  Company  v. 
Citizens'  Electric  Light  &  Powbb  Compasy. 

Superior  Court,  Vigo  County,  Indiana,  FA.  li,  ISBS. 

Electrio  uqht  oomfanies. —  Intebfebknce. 

As  between  two  electric  companies,  each  having  permission  to  naa  the 
streets,  and  each  furnishing  commercial  and  domestio  lighta  to  oitlzena, 
but  one  onlj  having  also  a  contract  with  the  city  to  light  ite  streets 
and  public  places,  the  latter,  though  later  in  occupation  of  the  streets, 
has  the  ponunotmt  right,  and  when  the  poles  and  electrical  appliances 
of  the  two  companies  interfere,  the  company  doing  only  private  UghtEng 
mnst  yield. 

Qoestiona  of  weight  of  evidence,  estoppel  and  res  judicata  considered,  and 
motion  for  temporary  Injunotion  denied. 

8.  C.  Davit  and  FarU  &  Hamill,  for  plaintiffs. 

MeNutt  &  MeNutt  and  Lamb  &  Beasly,  for  defendants. 

Opinion  by  David  W.  Hbnry,  J. ;  In  this  proceeding 
plaintiff  asks  this  court  to  exercise  in  its  faror  the  extra- 
ordinary power  of  injunction,  an  equitable  right  exercised 
by  courts  only  in  cases  in  which  there  is  no  adequate 
remedy  in  law. 

As  a  basis  of  its  claim  plaintiff  alleges  that  it  has  here- 
tofore been  engaged  in  furnishing  electric  lights  to  the 
city  of  Terre  Haute  under  an  ordinance  and  contract  with 
said  city  to  light  its  streets,  alleys  and  public  places.  The 
eomplaiot  also  alleges  that  the  plaintiff  has  heretofore 

VOL.    VI — 13. 
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been,  and  is  engaged  in  furnishing  electric  light — commer- 
cial and  domestic,  to  the  citizens  of  said  city. 

The  complaint  further  discloses  the  fact  that  the  plaint- 
ift'a  contract  to  furnish  the  public  lights  expired  on  the 
Slst  day  of  January,  1895,  but  it  expects  to  continue  in  the 
business  of  furnishing  commercial  and  domestic  lights  to 
the  citizens  of  said  city  on  and  after  the  said  date. 

FlaiDtiff  also  alleges  that  in  pursuance  of  its  contract 
with  the  city  it  erected  poles,  wires  and  other  appliances 
in  the  streets  and  alleys  of  said  city,  and  that  the  defend- 
ant Citizens'  Electric  Light  &  Power  Co.  has  been  and  is 
engaged  in  erecting  poles,  wires  and  other  appliances  on 
the  streets  and  alleys  in  such  a  manner  as  to  interfere  with 
the  plaintiff  in  its  rights  aforesaid,  to  its  irreparable 
damage,  and  upon  this  application  properly  verified,  this 
court  granted  a  temporary  restraining  order  on  the  2l8t 
day  of  January  last,  and  fixed  a  time  for  defendant  to 
appear  and  answer. 

Defendant  accordingly  answered  in  substance: 

1.  That  it  has  a  contract  with  the  city  of  Terre  Haute  to 
light  the  streets,  alleys  and  public  places  thereof  for  a 
period  of  five  years,  commencing  on  the  Ist  day  of 
February,  1896,  in  which  contract  it  is  required  to 
furnish  lights  substantially  at  the  same  places  at  which 
plaintiff  has  heretofore  been  furnishing  lights  to  said 
city. 

2.  Also,  that  in  pursuance  of  said  contract,  to  enable  it 
to  get  ready  to  begin  lighting  the  city  by  the  first  day  of 
February,  it  expended  large  sums  of  money  in  the  erection 
of  poles,  wires,  electrical  appliances  and  a  power  plant; 
that  prior  to  bringing  this  suit  it  had  erected  about  2,000 
poles,  dug  holes  for  more  than  that  number  and  strung 
thirty-five  miles  of  wire;  that  plaintiff  bad  full  knowledge 
of  all  steps  that  were  being  taken  and  took  no  steps  to 
prevent  the  same  from  being  done.  Id  substance,  stood 
by  while  these  great  expenses  were  being  incurred,  and  by 
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reaaoD  of  plnintlEF's  seeming  acquiescence,  it  is  thereby 
estopped  frum  enjoining  defendanc  in  the  furtlier  progress 
of  the  work. 

3.  Also  that  the  matters  involved  in  this  cause  were 
substantially  presented  and  determined  in  an  issue  in  the 
Vigo  Circuit  Court,  'wherein  this  defendant  was  the 
plaintiff  and  this  plaintiff  was  the  defendant,  cause  No. 
17,723,  thereby  alleging  that  the  matters  here  in  con- 
troversy are  res  adjudieata. 

4.  And  a  denial  as  to  said  interference. 

The  pleadings  are  lengthy  and  the  evidence  voluminous, 
and  without  going  into  detail  I  shall  endeavor  to  deter- 
mine this  controversy  as  briefly  as  I  can.  In  doing  so  it 
in  necessary  to  take  into  consideration  what  rights  belong 
entirely  to  the  city,  as  well  as  what  the  courts  have  juris- 
diction of  in  this  kind  of  a  case,  and  also  the  question  of 
what  has  been  heretofore  adjudicated. 

It  is  the  law  that  the  council  of  the  city  of  Terra  Haute 
has  the  exclusive  power  over  its  streets  and  alleys.  Also 
that  the  council  has  the  power  to  make  the  contracts  which 
are  alleged  to  have  been  made,  both  with  plaintiff  and 
defendant,  for  public  lighting.  The  paramount  feature, 
as  it  occurs  to  the  court,  if  not  the  controlling  element  in 
the  law  of  this  case,  is  whether  or  not  the  right  of  the  city 
to  light  its  streets  and  alleys  is  not  superior  to  the  rights 
to  furnish  commercial  and  domestic  lights  to  the  citizens 
of  the  city. 

I  think  the  law  is  clear  that  no  discrimination  can  be 
made  as  between  persons  and  corporations  who  desire  to 
famish  commercial  and  domestic  lights  only,  and  that  the 
law  is  equally  clear  that  it  is  the  province  of  the  city,  and 
not  the  courts,  to  regulate  these  matters  by  a  general  ordi- 
naoce  in  which  it  may  require  them  to  go  under  ground,  if 
necessary,  and  may  decline  the  use  of  the  street^  for  such 
porposes  altogether. 

It  is  not  a  duty  enjoined  by  law  upon  the  common 
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couDcil  to  grant  to  any  person  or  corporation  the  right  to 
furnish  commercial  and  domestic  lights,  nor  ia  the  council 
in  any  manner  interested  in  the  question  of  profit  or  loss 
on  behalf  of  persons  thus  engaged,  and  the  only  concern 
that  the  council  has  in  these  matters  is  that  it  shall  not 
grant  a  monopoly  or  exclusive  right  to  any  person  or  cor- 
poration, but  the  law  enioins  upon  it  a  duty,  in  case  it 
grants  such  rights,  that  there  shall  be  no  discrimination? 
made  as  between  persons  securing  such  rights. 

The  question  that  arises  in  the  mind  of  the  court  is 
whether  or  not,  in  the  exercise  of  the  right  to  light  the 
streets  of  the  city,  a  duty  which  is  in  the  nature  of  a  police 
power  is  not  superior  to  the  privileges  granted  to  parties 
who  merely  furnish  commercial  and  domestic  lights. 

In  other  words,  whether  or  not  the  common  council  can 
contract  for  public  lights,  with  a  view  of  securing  them 
at  the  cheapest  possible  price,  and  in  doing  so,  grant  the 
right  of  way  necessary  to  the  construction  of  such  lights 
over  the  cheapest  possible  route,  which  should  not  be 
interfered  with  pending  such  contract. 

I  find,  as  a  matter  of  fact,  that  the  plaintiff  did  have  the 
contract,  alleged  in  its  complaint,  to  light  the  streets  of 
said  city  until  and  including  the  Slst  day  of  January, 
1896.  And  I  also  find  that  the  defendant  has  a  like  con- 
tract to  furnish  the  said  city  lights  from  and  after  the  1st 
day  of  February,  1895. 

FlaintiEF  claims  that  defendant  is  trespassing  npoo  their 
right  of  way.  Could  or  did  the  city  give  plaintiff  a  right 
of  way? 

The  city  can  confer  no  greater  right  than  it  has.  It  has 
only  an  easement  in  the  lands  occupied  by  streets  and 
alleys  for  the  purpose  of  thoroughfare.  It  could  grant  no 
more  than  it  had.  Oousequently  when  the  common 
council  gave  plaintiff  a  franchise  it  was  given  a  license  for 
the  purpose  of  lighting  the  streets  and  also  for  commercial 
and  domestic  lighting.     On  and  after  February  1st  plaint- 
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iff's  license  for  the  purpose  of  usiag  the  streets  and  alleja 
to  light  said  city  was  at  an  end. 

Defeodant  having  a  contract  to  light  the  city  on  and  after 
said  day,  aa  we  have  heretofore  stated,  commenced. 
Defendant's  license  or  right  was  as  great  as  that  of  plaint- 
iff, and  having  to  do  public  lighting,  and  the  public  con- 
tract with  plaintiff  having  expired,  defendant  would  then 
luive  the  paramount  license,  and  when  the  poles  and  elec- 
trical appliances  came  id  contact  with  those  of  plaintiff  in 
the  discharge  of  defendant's  contractual  duties  plaintiff 
would  simply  have  to  yield  to  the  paramount  license. 

Again,  defendant  company,  in  order  to  light  the  streets, 
must  place  the  lamp  poles  where  lights  are  required  under 
the  contract,  and  having  the  right  to  set  its  poles  at  the 
most  convenient  point  for  lighting  the  streets,  would  have 
the  right,  by  the  most  convenient,  direct,  cheapest  and 
practical  route,  to  bring  its  wires  to  the  point  where  the 
street  is  to  be  lighted.  Having  that  right,  defendant 
would  have  the  right  to  place  its  poles  and  string  its 
wires  wherever  these  convenient  places  were,  properly 
observing  the  ordinances  of  said  city  governing  the  setting 
of  poles  and  the  stringing  of  wires,  rights  of  the  public 
and  abutting  property  owners.  It  should  also  observe  the 
rights  of  plaintiff  company  to  continue  their  plant  as  a 
commercial  plant. 

As  to  the  question  of  requiring  defendant  to  condemn, 
which  plaintiff  claims,  before  acquiring  a  right  of  way 
over,  by  or  through  plaintiff,  it  is  the  opinion  of  this  court 
that  under  the  act  of  1883  cities  have  the  right  to  do  their 
own  lighting  without  such  condemnation,  so  long  as  they 
do  not  leave  the  streets  and  alleys.  If  they  have  the  right 
to  do  their  own  ligbting  without  such  condemnation,  then 
it  follows,  in  the  judgment  of  this  court,  that  they  have  the 
Tight  to  delegate  that  power  to  a  contracting  party. 

Defendants  in  this  case,  therefore,  have  the  same  right 
without  condemnation  that  the  city  would  have.     No  man 
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would  have  to  coodema  bis  own  farm  in  ordei  to  lan  a 
railroad  or  telegraph  line  through  it. 

It  must  be  understood  that  a  party  that  goes  into  com- 
petition and  bids  for  public  lighting  and  secures  the  same 
by  making  the  lowest  bid,  as  they  are  generally  secured  in 
this  way,  must  have  the  undisputed  right  to  use  the  streets 
and  alleys  to  set  poles  and  string  its  wires  thereon,  in 
order  to  carry  out  said  contract.  This  is  one  ot  the 
elements  of  the  bid,  otherwise  the  party  that  had  the 
former  contract  would  hold  on  forever  and  the  public 
would  be  helpless  and  without  the  power  to  displace  them 
and  secure  a  lower  bidder. 

It  is  claimed  that  the  effect  of  a  6,000  volt  circuit  com- 
ing in  contact  with  a  2,600  volt  circuit  would  effect  the 
weaker  in  such  a  manner  as  to  bum  out  the  dynamos  and 
lamps  in  the  instruments  on  the  weaker  circuit.  That  is 
substantially  the  evidence  of  experts  Brooks,  Vanslyke, 
Waggoner,  Glisdell,  Hilton,  Ellis  and  others. 

On  the  contrary,  it  is  claimed  by  an  equal  number  of  the 
defendant's  witnesses,  among  whom  are  Stahley,  Warren, 
Tucker,  Niles,  Pierce  and  others,  that  if  the  electrical 
circuit  of  both  companies  be  properly  constructed  and 
maintained,  and  the  wires  of  the  two  systems  come  in 
actual  metallic  contact,  there  would  be  do  interference  with 
either  circuit  and  no  injury  or  damage  to  the  appliances  of 
either,  notwithstanding  one  is  of  the  voltage  of  2,500  and 
the  other  5,000.  And  defendant  shows  that  even  if  one  of 
the  defendant's  wires  should  break,  the  current  upon  said 
wires  would  immediately  cease  and  would  not  be  re-estab- 
lished. 

The  affidavits  of  defendant  show  a  great  many  of  them 
are  men  of  national  reputation.  Applying  the  rule  that 
we  must  apply  in  deciding  a  question,  it  is  plain  as  to 
what  the  court  would  have  to  conclude  upon  this  question. 

The  evidence  introduced  by  plaintiff,  supported  by  a 
number  of  afBdavits,  is,  that  there  would  be  interference 
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to  plaintifF'a  wires  by  the  eaggiug  and  swaying  of  the 
wires  of  defendaot,  and  that  the  sag  on  these  wires  wouJd 
be  about  eighteen  inches,  more  or  less,  according  to  the 
coDstructioD  and  temperature. 

On  the  contrary,  affidavits  of  defendant  made  by  equally 
as  reputable  witnesses,  and  more  in  number,  show  that 
the  sagging  would  not  be  more  than  eight  or  ten  inches 
under  like  circumstances,  and  the  swaying  would  be  much 
leaa  than  the  sagging,  and  in  connection  with  this  it  is 
shown  by  as  many  as  eight  witnesses,  who  have  made  an 
examination  of  defendant's  line,  that  the  wires  would  be 
from  five  to  ten  feet  higher  than  plaintiff's  wires,  which  is 
not  denied,  except  in  two  or  three  locations,  which,  if  true, 
as  sworn  to  by  plaintiff's  witnesses,  then  there  would  be 
no  interference  to  plaintiff's  wires. 

FJaintifiF  claims  that  the  poles  coming  in  contact  with 
defendant's  wires  would  cause  "grounds,"  which  contact 
would  cause  dynamos  to  flash  and  danger  to  the  trimmer, 
and  should  a  second  "ground"  be  made,  put  out  the  lights 
and  thus  destroy  the  efficiency  of  the  light  and  service  of 
the  plaintiff  company. 

But  defendant  also  denies  that  there  will  be  any  such 
places'when  the  line  is  completed  and  ready  for  operation. 
They  also  deny  that  if  they  do  come  in  contact  with  the 
poles  that  there  would  beany  harmful  results;  and  in 
addition  to  the  above,  should  plaintiff's  claim  be  true,  then 
the  method  of  protecting  their  wires  ia  well  known  to  the 
plaintiff  and  used  by  them,  and  can  be  done  at  small 
expense  by  using  a  bracket  and  insulator,  or  by  permitting 
defendant  to  use  them. 

The  above  question  is  supported  and  denied  by  about  an 
equal  number  in  this  case,  and  I  cannot  presume  defend- 
ant company's  line  will  be  negligently  constructed  and 
negligently  maintained.  Upon  this  question  the  city 
council  should  regulate  which  company  should  furnish  the 
bracket  and  insulator,  etc.,  by  ordinance. 
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When  we  take  into  conaideration,  and  that  must  be 
taken  into  consideration,  aa  it  ia  in  the  evidsncB  in  this 
case,  that  there  are  a  large  number  of  companies  in  thia 
city  whose  buBineas  is  carried  on  by  reason  of  wires  sup- 
ported by  poles,  and  that  these  poles  ornament  nearly  every 
street  corner,  it  would  be  impossible  to  set  325  lamp  poles, 
and  the  polea  to  carry  the  wires  to  said  lamp  poles,  with- 
out coming  in  contact  with  aome  of  these  various  com- 
panies and  especially  plaintiff'a  company,  and  because 
they  do  cross  each  other's  paths  this  court  cannot  grant 
the  motion  alone  on  that  ground.  If  the  plaiDti£F  and 
defendant  neither  bad  the  contract  for  public  lighting,  then 
their  righta  would  be  co-ordinate. 

On  the  queation  of  estoppel  thia  court  recognizes  the  rule 
to  be  that  if  one  party  is  proceeding  to  do  that  which 
interferes  with  the  right  of  another,  in  the  doing  of  which  a 
large  amount  of  money  is  being  expended  with  the  knowl- 
edge of  the  party  denying  the  right,  the  party  denying 
such  right  cannot  safely  stand  by  and  see  such  expenditure 
made  without  taking  immediate  and  proper  steps  to 
protect  his  rights. 

I  do  not  claim  it  necessary,  however,  to  base  my  deciaion 
on  this  proposition,  but  on  the  question  of  res  adjudicata. 
I  think  the  rule  has  never  been  better  expressed  than  that 
stated  in  the  case  of  FischU  v.  Fisehli,  Ist  Blackford,  260, 
wherein  it  is  expressed  in  these  words:  "For,  whenever  a 
matter  is  adjudicated,  and  finally  determined  by  a  compe- 
tent tribunal,  it  is  considered  forever  at  rest.  This  is  the 
principle  upon  which  the  repose  of  society  materially 
depends,  and  it,  therefore,  prevails,  with  very  few  ex'-^p. 
tions,  throughout  the  civilized  world.  This  principle 
not  only  embraces  what  actually  was  determined,  Imt  aleo 
extends  to  every  other  matter  which  the  parties  might  have 
litigated  in  thia  case."  This  decision  has  been  followed, 
cited  and  approved  by  our  Supreme  Court  from  its  begin- 
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Ding  to  the  present  time,  and  no  case  has  been  more 
frequently  cited.  I  find  the  facts  in  this  case  to  be  that  the 
matters  involved  Id  this  controversj  not  oaly  might  have 
been,  but  substantially  were,  litigated  and  determined  in 
tha  Vigo  Circuit  Court  in  case  No.  17,723  on  the  17th  day 
of  January,  1896,  and  before  this  case  was  begun.  And 
tbe  court  is  of  the  opinion  also  that  in  law  the  party  hav- 
ing the  contract  with  the  city  to  furnish  public  lights  for 
the  streets  and  alleys  has  the  implied  right  to  tbe  use  of 
the  streets  and  alleys,  in  complying  with  such  contract, 
aaperior  to  any  right  which  any  corporatiou  or  individual 
can  have  in  furnishing  commercial  or  domestic  lights. 
This  must  be  so,  for  the  reason,  that  in  law,  public  rights 
are  superior  to  private  rights.  By  reason  of  this  rule  of 
law,  this  restraining  order  caaoot  be  continued  after  the 
first  day  of  February,  1896,  and  the  motion  for  the 
temporary  injunction  is,  therefore,  denied,  and  the 
restraining  order  heretofore  made  is  dissolved. 

NOTK— For  this  opinion  tbe  editor  is  indebted  to  MoMutt  ft  HoNutt 
Esqs.,  Terre  Haate,  Ind. 
Bee  note  to  next  oih. 
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Wbsteen  Union  Tblboraph   Company  v.   Los  Anoblbs 
Elbctbio  Ooufaht. 

C  S.  Cimtit  Court,  8.  D.  CdUfomUi,  Aug.  S,  1336. 

IirrKRrBBBMCB  or  xiAiTBnui,  uses. 

Ax  between  a  telegraph  company  entitled  to  nae  hlghwaTS  b;  aatboritj  of 
Its  oooeptance  of  the  post-roads  act  of  Congrees  of  1866,  and  a  comp&ur 
organized  for  and  engt^ed  in  the  buaineea  of  furnishing  slectrio  light 
and  power,  the  former,  tiaving  prior  oocupaac;  of  a  street,  hsA  t^e 
saperioT  right. 

Bo  held  in  an  action  for  equitable  relief  against  the  operating  of  wires  so 
as  to  cause  injury  by  induction. 

It  being  ezpreasly  provided  by  the  poet-roads  act  tliat  the  franchise  wUch 
It  oonfen  shall  not  interfere  with  ordinary  travel,  the  question  whether 
the  electric  lighting  of  a  city  by  night  so  promotes  this  primary  use  of 
Its  streets  as  that  a  company  engaged  exclusively  in  the  business  of  such 
lighting  has,  for  its  instrumentalities,  a  right  of  oocuponcy  in  the  streets 
■uperior  to  the  franchise  acquired  by  the  telegr^h  company  under  the 
post-roads  sot,  is  a  question  carefully  to  be  weighed  when  presented  fot 
decision,  but  not  arising  in  the  case  at  bar. 

Di  an  action  to  restrain  interferenoe  of  electrical  uses,  complaint  held 
Bufficieot  to  show  that  the  threatened  injury  was  a  certain  or  probable 
result,  not  a  mere  possibility. 

Casee  of  this  series  cited  in  opinion,  appearing  in  bold  faced^type:  Penta- 
cola  Td.  Co.  V.  W.  n.  Ta.  Co.,  vol.  1,  p.  250;  W.  U.  Tel.  Co.  v.  Pendle- 
ton, vol.  8,  p.  49;  Mutual  Union  Tel.  Co.  v.  CMcago,  voL  1,  p.  606. 

Facts  stated  in  opinion. 

R.  B.  Carpenter,  for  complainant. 

Wm.  A.  Cheney,  for  defendant. 

Wellborn,  District  Judge :  Complainant,  a  New  York 
corporation,  sues  to  restrain  defendant,  a  California  cor- 
poration, from  operating  the  latter'e  line  of  electric  wires 
on  Second  street,  in  the  city  of  Los  Angeles,  Cal.  The 
present    hearing    is    on    a    demurrer    to  the  bill.     The 
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pertinent  matters  therein  alleged,  briefly  stated,  are  these : 
Complainant  owns  and  operates  a  telegraph  system 
extending  through  the  United  States,  and  having  its  con- 
nections with  the  other  countries  of  the  civilized  world. 
Most  of  its  properties  in  this  country  have  been  constructed 
and  acquired  since  June  12,  1867,  at  which  date  complain- 
ant filed  with  the  postmaster-general  of  the  United  States 
its  written  acceptance  of  the  restrictions  and  obligations  of 
the  act  of  Congress  of  July  24,  1866,  entitled  "An  act  to 
aid  in  the  coostruction  of  telegraph  lines,  and  to  secure  to 
the  government  the  use  of  the  same  for  postal,  military 
and  other  purposes,"  the  provisions  of  said  act  being  now 
found  in  the  Revised  Statutes  of  the  United  States  (sections 
6263  to  6269,  inclusive).  The  first  of  these  sections  ia  as 
follows : 

Beotion  S268-  Any  telegr&ph  company  now  org&nlzed,  or  whioh  maj 
beraafter  be  organized,  under  the  laws  of  any  State,  shall  have  the  right 
to  oonatruot,  maintain  and  operate  its  lines  of  telegraph  through  and  over 
any  portion  of  the  domain  of  the  United  States,  over  and  aloog  any  mili- 
tary or  poetr^oada  of  the  United  States,  whioh  have  been,  or  may  here- 
after be,  declared  snoh  by  law,  and  over,  under  or  across  the  navigable 
atreams  or  waters  of  the  United  States;  but  auoh  linea  of  telegraph  shall 
be  so  oonntruoted  and  maintained  as  not  to  obstruct  the  navigation  of 
such  streams  and  waters,  or  interfere  with  the  ordinary  travel  oa  such 
military  or  post-roods. 

Second  street,  above  mentioned,  is  a  post-road.  23 
Stat.  3. 

Since  its  acceptance  aforesaid,  complainant  has  in  all 
things,  and  at  all  times,  complied  with  the  provisions  of 
said  act.  In  the  year  1889  complainant  erected  poles  and 
strung  wires  thereon,  and  thus  constructed,  as  a  part  of  its 
general  system  and  has  since  operated  the  same,  a  line 
along  the  north  side  of  Second  street  in  the  city  of  Los 
Angeles,  Cal.  Over  said  line  are  sent  governmental,  com- 
mercial and  social  messages,  by  way  of  the  Santa  Fe  route 
and  its  various  branches,  throughout  the  civilized  world. 
In    respect  to  the  messages    of   the  government    of  the 
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United  States,  complainaot  is  the  agent  of  said  govern- 
ment,  and,  aa  to  the  messages  transmitted  between  Cali- 
fornia and  the  other  States  of  the  Union  and  foreign 
countries,  complainant  is  an  instrument  of  interstate  and 
foreign  commerce.  In  May,  1895,  while  said  line  was 
thus  in  full  operation,  with  10  wires  strung  up  on  the  cross 
arms  uf  its  poles,  defendant  constructed  a  line  of  poles  in 
an  ezact  line  with  those  of  complainant,  and  strung  its 
wires  upon  the  cross  arms  of  its  poles,  directly  under  the 
wires  of  complainant's  line,  and  in  many  places  so  near  to 
the  wires  of  complainant's  telegraph  line  aforesaid  as  to 
interfere  with  the, working  of  complainant's  wires,  in 
consequence  of  the  stronger  electric  current  sent  over 
defendant's  wires.  Defendant  is  engaged  in  the  business 
of,  transmitting  electric  currents,  at  various  points  in  the 
city  of  Los  Angeles,  for  arc  lights  of  2,000  and  3,000  candle 
power,  on  poles  from  26  to  130  feet  high,  and  for 
incandescent  lights,  and  for  propelling  machinery,  and 
its  said  line  along  Second  street  is  to  be  used  for  all  these 
purposes.  Defendant's  wires,  when  charged  with  high 
power  currents,  seriously  interfere  with  the  wires  of  com- 
plainant, by  reason  of  induction,  or  that  electrical 
influence  which  a  current  in  one  wire  exerts  upon  another 
wire  in  close  proximity.  Defendant's  wires,  in  order  to 
transmit  electrical  currents  for  said  arc  lights,  must  be, 
and  are,  charged  with  very  strong  electrical  currents — 
four  or  five  times  stronger  tiian  the  currents  used  by  com- 
plainant in  transmitting  messages  over  its  lines.  The 
instruments  necessary  to  be,  and  which  are,  used  by  com- 
plainant in  the  transmission  of  its  messages,  are  delicate 
and  sensitive,  and,  preparatory  to  transmitting  signals, 
must  be  carefully  balanced  and  adjusted,  in  accordance 
with  the  strength  of  the  electrical  current  generated  by 
the  batteries  in  complainant's  main  office,  and  the  condi- 
tion  of  the  wires  over  which  the  signals  are  to  be 
transmitted;  and,  therefore,  the  strong  current  sent  over 
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defendant's  wirea  will  diaarraoge,  distort 'and  mutilate  the 
telegraph  signals  of  complainant's  line,  and  will  result  in 
serious  errors  in  the  transmission  and  reception  of  the  tele- 
graphic [messages  of  complainant.  The  breaking  of  com- 
plainant's  wires,  and  their  falling  upon  those  of  the 
defendant,  as  they  are  liable  to  do,  would  destroy  com- 
plainant's instruments,  and  endanger  .the  lives  of  its 
employes.  The  dangerous  character  of  defendant's  wires 
renders  it  difficult,  if  not  impossible,  to  keep  the  com- 
plainant's lines  in  order.  Complainant  is  operating  under 
heavy  penalties  to  the  United  States  government,  and  ia 
liable  to  its  employes  for  personal  damages.  The  grounds 
of  the  demurrer,  aa  therein  stated,  are  as  follows: 

"(1)  That  the  complainant  hath  not,  in  and  by  its  said 
bill,  made  or  stated  such  a  case  as  entitles  it,  in  a  court  of 
equity,  to  soy  relief  against  defendant  as  to  the  matters 
contained  in  the  said  bill,  or  of  any  such  matters,  (a)  It 
does  not  set  forth,  state  or  allege  that  this  defendant 
prevented,  or  has  been  preventing,  or  will  [prevent,  the 
complainant  from  using  the  post-roads,  or  any  of  them,  of 
the  United  States,  (b)  It  does  not  appear  from  its  said 
bill  that  the  complainant  has  not  a  speedy  and  adequate 
remedy  at  law,  or  that  it  will  suffer  irreparable  damage  by 
any  act  on  the  part  of  this  defendant,  (c)  The  said  bill 
does  not  show  any  exclusive  right  in  this  complainant,  as 
against  the  defendant,  to  the  use  of  the  north  side  of 
Second  street,  in  the  said  city  of  Los  Angeles.  (2)  That 
the  said  bill  is  de&cient  in  certainty,  in  that  it  does  not  in 
any  manner  show,  or  attempt  to  show,  how  far  apart  the 
wires  of  this  defendant  must  be  from  the  wires  of  this 
complainant  in  order  to  avoid  the  results  of  what  is  stated 
in  said  bill  as  'induction,'  nor  bow  near  said  wires  of  this 
defendant  must  be  to  the  wires  of  the  complainant  in  order 
to  cause  the  process  aet  forth  in  the  said  billas'induotion.' 
(a)  And  further,  that  the  said  bill  does  not  state  or  allege 
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tliat  this  defendaat  baa  io  any  manoer  interfered  with  the 
wirea  of  thia  compIainaDt." 

Complainant's  franchise,  by  virtue  of  the  act  of  Congress 
of  July  26,  1863,  to  construct,  maintain  and  operate  a  line 
on  Second  street,  ia  conceded;  but  the  defendant  insists 
that  said  franchise  ia  subject  to  reasonable  local  regula- 
tions, and  does  not  include  exemption  from  the  burdens 
ordinarily  cast  upon  those  who  exclusirely  appropriate 
parts  of  a  public  highway.  Pensacola  TH.  Co.  T.  W.  TT. 
Tel.  Co.,  96  U.  S.  1 ;  Telegraph  Oo.  T,  Pendleton,  122  U. 
S.  359;  Mutual  Union  TeU  Co.  w.  CUu  of  Chicago,  16 
Fed.  Rep.  309.  While  these  authorities  appear  to  sustain 
the  limitations  suggested  by  defendant,  the  facts  of  the 
case  at  bar  do  not  raise  for  decision  any  question  connected 
with  suoh  limitations.  The  material  contention  made  in 
defendant's  brief  ia  that  the  bill  does  not  show  aoeh  an 
unlawful  interference  by  defendant's  wires  with  complain- 
ant's business  as  entitles  the  latter  to  equitable  relief, 
because:  First,  the  threatened  injury  is  only  a  remote 
possibility,  and  not  a  certain  or  probable  result;  second, 
so  far  aa  concerns  the  right  to  occupy  a  street,  the  business 
of  furnishing  a  city  and  its  inhabitants  with  light  is  a 
higher  use  than  that  of  telegraphing,  and  therefore  defend- 
ant's right  of  occupancy  is  superior  to  that  of  complainant. 
Theae  two  points  will  be  examined  in  the  order  in  which 
they  are  stated. 

1.  In  support  of  its  first  contention,  defendant  suggests 
that  there  is  no  statement  in  the  bill  of  the  distance  at 
which  an  electric  current  upon  one  wire  will  affect,  by 
induction,  another  wire.  Thia,  I  think,  is  a  matter  of 
evidence  which  need  not  be  specifically  set  forth.  The 
ultimate  fact,  in  this  connection,  essential  to  complainant's 
case,  and  which  should  be  alleged,  is  that  defendant's 
wires  have  been  placed  so  near  to  complainant's  wires  as 
to  seriously  impair  the  efficiency  of  the  latter;  and  this 
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aituatioD,  I  think,  is  aufficiently  shown.  The  bill  alleges 
as  follows : 

"Said  defendant  has  placed  its  poles  in  an  exact  line 
vith  those  of  your  orator  on  said  Second  street,  and  its 
wires,  BO  far  as  they  are  strung,  and  in  so  far  as  they  will 
be  strung  if  the  line  of  defendant  is  continued  to  Alameda 
street,  are  directly  under  the  wires  of  your  orator,  and  in 
many  places  so  near  to  the  wires  of  the  telegraph  line  of 
your  orator  aforesaid  as  to  interfere  with  the  working  of 
your  orator's  wires,  in  consequence  of  the  stronger  electric 
carrenfe  sent  over  the  wires  of  said  defendant,  the  Los 
Angeles  Electric  Company." 

Furthermore,  the  bill,  after  alleging  that  the  electrical 
currants  to  be  transmitted  over  defendant's  wires  will  be 
much  BtroDger  thau  those  used  by  complainant,  and  that 
the  inetruments  necessarily  employed  by  complainant  in 
the  traoBmiasion  of  messages  are  delicate  and  sensitive, 
and  muat  be  adjusted  with  reference  to  the  current 
generated  by  the  batteries  in  its  main  office,  and  the 
coDditiona  of  the  wires  over  which  the  signals  are  to  be 
transmitted,  proceeds  thus: 

"And,  therefore,  the  induced  current  over  the  defend- 
ant's line  will  disarrange,  distort  and  mutilate  the  tele- 
graphic signals  of  your  orator's  line,  by  interposing  a 
foreign  and  stronger  current,  not  under  the  control  and  not 
within  the  knowledge  of  the  transmitting  operator,  and 
will  result  in  serious  errors  in  tbe  transmission  and 
reception  of  the  telegraphic  messages  of  your  orator." 

From  these  quotations  it  appears  the  bill  does  expressly 
aid  directly  allege  that  the  operation  of  defendant's  line 
will  seriously  and  prejudicially  affect  complainant's  line. 

2.  Defendant  contends  in  the  next  place  that  the  light- 
ing of  a  street  is  necessary  to  its  primary  use — travel — and 
that,  therefore,  an  electric  light  company  carrying  on  the 
bouness  of  such  ligbting  has  a  paramount  right  of  occu- 
pancy, as  against  a  claim  not  founded  upon  such  primary 
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use.  I  have  been  able  to  fiDd  but  one  authority  on  tbia 
question,  and  that  one  is  against  the  defendant,  and 
expressed  as  follows: 

"Sec.  223.  Telegraph  t.  Electric  Light.  The  use  of  the 
same  ,street,  or  side  of  the  atreei,  for  both  telegraph  and 
electric  light  wires,  may  bring  up  a  question  of  which  of 
the  two  uses  of  electricity  is  entitled  to  the  precedence. 
The  electric  light  wires  carry,  as  is  well  known,  a  heavy 
and  dangerous  electric  current,  which  may,  in  case  of 
sagging  or  breaking  of  the  electriclight  or  telegraph  wires, 
be  distributed  over  the  telegraph  wires,  and  burn  out  the 
instruments,  and  endanger  the  lives  and  safety  of  the 
employes  of  the  telegraph  company.  On  the  other  hand, 
the  wires  may  be  so  adjusted  that  both  companies  can  use 
the  same  side  of  the  street  with  safety.  The  question  which 
of  the  companies  must  make  this  adjustment  of  its  wires 
depends  upon  the  question  of  which  company  was  prior  in 
its  occupation  of  the  streets  with  Its  wires.  If  the  tele- 
graph company  has  strung  its  wires  along  the  street,  and 
is  carrying  on  the  telegraphing  business,  the  electric  light 
company  cannot,  even  under  a  municipal  ordinance  grant- 
ing it  such  power,  string  its  wires  within  such  distance  of 
the  wires  of  the  telegraph  company,  or  in  such  a  manner 
as  to  create  a  danger  such  as  has  been  specified  above,  and 
a  court  of  equity  will  enjoin  the  electric  light  company 
from  BO  stringing  its  wires.  On  the  other  hand,  if  the 
electric  light  company  has  already  strung  its  wires,  and  is 
operating  them,  the  telegraph  company  cannot  compel  it 
to  remove  them  so  as  to  allow  it  to  occupy  the  street,  even 
under  the  franchise  and  protection  of  the  act  of  Congress 
of  July  14,  1866  (Rev.  St.  U.  3.  sec.  5263),  unless  in  no 
other  way  can  it  avail  itself  of  this  franchise."  Oroew. 
Electricity,  p.  194. 

This  author  seems  to  consider  the  two  uses  of  telegraph- 
ing and  electric  lighting,  so  far  as  concerns  their  respective 
privileges  in  a  street  capable  of  sustaining  both  uses,   of 
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equal  necesBity,  and,  therefore,  that  prior  occupancy  gives 
the  better  right.  Without  decidiDg  the  point  involved,  I 
will  say  that  defendant's  argument,  although  opposed  by 
the  text  quoted,  would  not,  if  defendant's  sole  business 
was  that  of  lighting  the  streets,  be  without  force.  The 
aot  of  Congress  of  July  24,  1866,  hereinabove  mentioned, 
expressly  provides  that  the  franchise  which  it  confers 
shall  not  iaterfere  with  "ordinary  travel."  Whether  the 
electric  lighting  of  a  city  by  night  so  promotes  this 
primary  use  of  its  streets  as  that  a  company  engaged  exclu- 
sively in  the  business  of  such  lighting  has,  for  its  instru- 
mentalities, a  right  of  occupancy  in  the  streets  superior  to 
the  franchise  acquired  by  a  telegraph  company  under  the 
aforesaid  act  of  Congress,  is  a  question  carefully  to  be 
weighed  when  presented  for  decision.  It  does  not  arise, 
however,  in  the  case  at  bar,  as  the  defendant  is  engaged  in 
transmitting  electricity,  not  only  for  lighting  purposes,  but 
also  for  propelling  machinery.  As  against  this  latter  use, 
a  franchise  acquired  under  said  act  of  Congress,  I  think, 
confers  a  superior  right  where  the  right,  as  here,  is  fortified 
by  prior  occupancy.  The  demurrer  is  overruled,  and  the 
defendant  assigned  to  answer  the  bill  at  the  rule  day  in 
September  next. 

Note. — Bee  note,  toL  S,  p.  964,  for  reference  to  earlier  cases  In  this 
sniea  upon  the  interfereooe  with  each  other  of  electrical  usea  of  streete,  of 
vliiob  the  two  preoeding  oaaea  are  examplea. 
VOL.  VI — 14. 
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Wbstebn  Union  Tbleobaph  Cohpant  op  Baltihorb 
CiTT  AND  City  and  Suburban  Railway  Company  v. 
Btate,  to  USB  OP  Edward  Nblbon. 

Marykmd  Court  of  Appeal*,  Jan,  8,  isse. 

iNjrntT  BT  BLXCTBIO  SHOOK.— CONOnBIlKKT  mOUQZITOB, 

The  privilege  gmited  to  eleotiioal  oompanies  bf  State  oi  maulolpnl  anthori- 
tiea,  to  inonmber  publlo  highwajB  with  applianoea  likely  to  endanger 
the  traveling  public,  unleaa  properly  employed  uid  oontroUed,  imposes 
upon  them  the  duty  of  so  managing  their  affaire  as  not  to  injure  persons 
lawfully  In  the  streets  —  to  make  the  traveler's  lawful  use  of  the  strert 
substantially  as  safe  as  it  would  be  without  such  a^pllanoes.  Therefore 
the  fact  that  a  person  Is  injured  by  the  appliances  of  snoh  oomponies 
when  not  In  proper  condition  raises  the  presumption  that  the  oompanies 
were  negligent. 

A  traveler  having  been  shocked  and  burned  by  oantact  with  a  telephone 
wire  which  had  broken  and  fallen  across  the  feed  wire  of  a  trolley  rail- 
way and  thence  to  or  near  the  ground,  held,  that  evidence  that  tlie 
wire  had  so  hung  for  two  weeks;  that  It  was  swayed  by  the  wind  oano- 
ing  it  to  rub  against  the  insulating  material  of  the  feed  wire;  that  snoh 
rubbing  for  so  long  would  materially  injure  the  insolation;  was  evi- 
dence, especially  in  abeenoe  of  any  to  the  contrary,  that  the  t«lephcaie 
wire  beoame  charged  through  the  feed  wire. 

Judgment  for  plaintiff  against  both  oompanles  in  an  action  against  them 
jointly  sustained. 

Cases  of  this  serleo  olted  in  opinion,  appearing  in  bold  taoed  type:  Bayna 
V.  Eaieigh  Oat  Co.,  vol.  S,  p.  SU;  Uggla  v.  Weat  End  St.  Sg.  Co.,  vol. 
4,  p.  889;  S.W.Tei.A  Tekph.  Co.  t.  Bdbtiaon,  vol.  4,  p.  US;  Blanoftanl 
T,  W.  U.  IW.  Co.,  vol.  1,  p.  17«. 

Appeal  by  defendant  from  judgment  of  Baltimore  City 
Court, 

W.  Irvine  Cross,  John  K.  Cowen,  and  E.  J.  D.  Croat,  for 
appellantB. 

Itidor  BayTier  and  laaae  L.  Straus,  for  appellee. 

Pagb  J. :  Thia  action  was  brought  against  the  Weatem 
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Union  Telegraph  Company  and  the  City  &  Suburban 
Railway  Company,  to  recover  damages  for  the  alleged 
neglect  of  the  defendants,  whereby  one  Michael  Nelson  lost 
his  life. 

The  remaining  exceptions  present  for  our  consideration 
the  several  instructions  granted  and  rejected  by  the  court, 
and  this  renders  necessary  a  statement  of  the  main  facts 
of  the  case.  On  August  24,  1893,  Michael  Nelson,  a  child 
of  11  years,  while  walking  on  Eastern  avenue  near  Luzerne 
street,  came  in  contact  with  a  telephone  wire  which  hung 
from  a  pole  owned  and  controlled  by  the  Western  Union 
Telegraph  Company  of  Baltimore  City.  Along  that  part 
of  Eastern  avenue  the  City  &  Suburban  Railway  Company 
operates  one  of  its  lines  of  electric  railway.  Its  iron  poles 
are  placed  at  intervals  along  the  curb  line,  and  carry  wires 
strong  across  the  street  to  support  the  trolley  wire  in  the 
middle  of  the  street.  'Besides  these,  they  also  support  the 
railway's  feed  wires,  which  stretch  from  pole  to  pole  along 
the  street,  over  the  curb  line  and  parallel  to  it.  The 
function  of  these  feed  wires  is  to  supply  electricity  to  the 
trolley  wire,  so  that  the  potential  of  that  wire  may  be 
always  constant;  and  when  the  road  is  being  operated  they 
carry  a  voltage  of  500  volts,  su£Bcient  to  produce  upon  any- 
one receiving  it  serious  injury  or  death.  By  means  of  a 
preparation  of  braided  cotton,  saturated  with  insulating 
material,  and  covered  with  a  waterproof  compound,  feed 
wires  are  kept  insulated,  so  that,  when  the  insulation  is 
properly  done,  and  in  good  condition,  there  can  be  no 
escape  of  electricity.  If  exposed,  however,  long  to  atmos- 
pheric influence,  it  becomes  depreciated,  and  will  not  serve 
its  purpose.  Defects  are  also  sometimes  to  be  attributed 
to  improper  handling  of  the  wire  in  the  process  of  con- 
struction, BO  that  the  covering  becomes  broken,  and  the 
frictional  contact  of  another  wire  rubbing  against  it  would 
cause  serious  damage  to  the  insulation,  and  in  such  a  case 


by  Google 


813  AMERICAN  ELECTRICAL  CAaBS.     [voi^  6 

Tdegnidi  and  Railwar  Co*,  v,  StaU. 

the  current  would  commence  to  be  carried  through  before 
tile  insuIatioQ  was  "probably  abBolutely  worn  through." 
If  imperfect  insulfttioo  were  due  to  such  rubbing,  so  that 
the  charged  wire  was  laid  bare,  or  bo  worn  that  the  current 
found  a  path  to  the  overhHiiging  wire,  there  would  be  do 
sparka  at  the  point  of  contact,  unless  there  was  an  "arcing 
or  air  space"  between  the  two.  The  defendant  offered 
evidence  tending  to  ahow  that  the  particular  feed  wire  was 
erected  in  1893,  It  was  not  contended  that  the  insulating 
material  was  not  of  the  best,  or  that  it  was  not  originally 
put  up  in  a  proper  manner.  The  defendants  also  offered 
evidence  to  show  that  at  the  time  of  the  accident  the 
insulating  material  was  intact  at  the  place  where  the  tele- 
phone wire  rested  on  it.  It  was  shown  the  swinging  wire 
did  not  belong  to  the  telegraph  company,  but  was  sus- 
pended from  a  bracket  or  lug  on  one  of  its  poles.  It  was 
erected,  with  the  permissioi  of  the  company,  by  a  gentle- 
man for  his  private  uses.  It  had  long  been  unused,  but 
was  permitted  by  the  company  to  remain,  a  dead  wire,  on 
the  poles  where  it  was  firgt  placed.  In  some  manner  it 
parted,  and  one  of  the  ends,  suspended  from  the  lug, 
passed  over  or  around  the  feed  wire,  and  extended  to  the 
pavement,  where  it  swayed  to  and  fro  in  the  wind.  In 
this  position  it  remained  for  at  least  two  weeks.  At  first, 
it  seems  not  to  have  been  charged  with  electricity,  for  a 
policeman,  at  some  time  during  that  period,  gathered  up 
the  swinging  end  and  placed  it  In  a  tree  box  near  by,  so  ae 
to  get  it  out  of  the  way  of  persons  passing  along  the 
street.  The  unbroken  portion  of  the  wire  passed  along  for 
some  distance  into  the  city,  but,  further  than  to  show  ' 
there  was  no  contact  with  other  wires  for  two  squares, 
there  was  no  evidence  tending  to  prove  that  it  received  its 
deadly  charge  elsewhere  than  at  the  place  where  it  crossed 
the  feed  wire.  It  is  not  contended  that  Nelson  was  guilty 
of  contributory  negligence.  How  he  came  in  contact  with 
the  wire  does  not  clearly  appear.     Some  of  the  witnesses 
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thoaght  it  was  blown  against  him  by  the  wind.  However 
that  may  be,  it  passed  between  bis  fingers,  and  as  he 
recoiled  from  the  shock  be  drew  it  about  bis  neck  and 
throat.  He  was  badly  burned.  In  a  few  days,  lockjaw 
set  in  and  be  died.  At  the  conclusion  of  the  plaintiff's 
testimony,  the  court  was  asked  by  the  defendants  to 
instract  the  jury  that  there  was  no  legally  sufficient  evi- 
dence to  show  that  the  death  of  Nelson  was  caused  by  the 
negligence  of  the  defendants,  or  either  of  them ;  and  this 
the  coart  ref  ased  to  do.  To  entitle  the  plaintiff  to  recover, 
it  was  requisite  that  the  proof  should  establish  some  duty 
on  the  part  of  the  defendants  in  respect  to  the  person 
injured,  and  that  the  injury  was 'occasioned  by  reason  of 
the  failure  of  the  defendants  to  perform  that  duty.  This 
principle  is  stated  in  Maenner  y.  Carroll,  46  Md.  212,  as 
follows:  "  To  constitute  a  good  cause  of  action,  in  a  case 
of  this  nature,  there  should  be  stated  a  rif^ht  on  the  part  of 
the  plaintiff,  a  duty  on  the  part  of  the  defendant  in  respect 
to  that  right,  and  a  breach  of  that  duty  by  the  defendant, 
wherebythe  plaintiff  suffered  injury."  Now  the  deceased, 
at  the  time  of  the  injury,  was  upon  a  public  highway,  at 
a  spot  where  he  bad  a  right  to  be,  and  was  going  along 
it,  to  bis  borne,  in  a  lawful  and  proper  manner.  The  side- 
walks of  the  streets  in  a  city  are  for  the  use  of  all  persons 
who  have  occasion  to  pass  along  them,  and  Nelson,  while 
in  the  exercise  of  this  unquestioned  right,  was  entitled  to 
be  protected  and  safe  from  all  injury  on  account  of 
dangerous  obstructions.  On  the  other  hnnd,  both  of  the 
defendants  were  using  the  streets,  under  the  permission  of 
the  State  and  municipal  authorities,  for  purposes  of  private 
gain,  by  means  of  agencies  such  as  could  and  would 
become  dangerous  to  human  life  if  not  properly  and  care- 
fully employed.  The  railway  company  pursued  its  business 
by  means  of  cars  propelled  by  electricity  partially  supplied 
ibroagh  feed  wires  over  and  along  the  edge  of  the  pave- 
ment.    The  telegraph  company  bad  its  poles  also  along 
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the  curb  line,  and  its  wires,  extending  along  the  street, 
were  over  and  along  the  feed  wire,  whioh,  though 
insulated,  carried  a  deadly  current.  The  privilege  bo 
granted  thus  to  incumber  the  public  highway  with  appli- 
ances ao  likely  to  become  dangeroua  to  ihe  public  safety, 
unless  properly  employed  and  controlled,  imposed  upon 
them,  and  each  of  them,  the  duty  of  eo  managing  their 
affftirs  as  not  to  injure  persons  lawfully  on  the  streets. 
They  owed  it  to  Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  it  was  before  the  tele* 
graph  and  railway  plants  had  so  occupied  it.  It  was 
their  plain  duty,  not  only  to  properly  erect  their  plants, 
but  to  maintain  them  in  such  condition  as  not  to  endanger 
the  public.  If  follows  from  this  that  if  the  property  of 
the  defendants  was  not  in  proper  condition,  and  by  reason 
thereof  Nelson  was  injured,  these  facts  alone,  in  tho 
absence  of  other  evidence  to  show  that  the  defect  originated 
without  the  fault  of  the  companies,  afford  a  prima  facte 
presumption  of  negligence.  In  such  a  case  the  doctrine  of 
rea  ipia  loquitur^  ("a  simple  question  of  common  sense." 
Whitt.  Smith  Neg.  423)  fairly  applies.  In  the  leading 
case  of  Kearney  v.  Railway  Co.,  L.  B.  5  Q.  B.  411,  affirmed 
in  the  exchequer  chamber  {L.  R.  6  Q.  B.  759),  and  cited 
appiovin^ly  in  Hawser's  case,  80  Md.  148,  CocKBUEN, 
0.  J.,  said:  "Where  it  is  the  duty  of  persons  to  do  their 
best  to  keep  premises  or  a  structure  in  a  proper  condition, 
and  we  find  it  out  of  condition,  and  an  accident  happens 
therefrom,  it  is  incumbent  upon  them  to  show  that  they 
used  that  reasonable  care  and  diligence  which  they  were 
bound  to  use,  and  the  absence  of  which,  it  seems  to  me, 
may  fairly  be  presumed  from  the  fact  that  there  was  the 
defect  from  which  the  accident  has  arisen."  In  Byrne  y. 
Boodle,  2  Hurl.  &  C.  722,  also  cited  in  Hawser's  case,  the 
plaintiff,  while  walking  in  the  street,  was  injured  by  a 
barrel  falling  from  an  upper  window  of  a  warehouso 
belonging  to  the  defendant,  and  on  these  facte  alone  it 
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was  held  there  was  evidence  of  negligence  to  go  to  the 
jury.  In  Thomas  v.  W.  U.  Tel.  Co.,  100  Mass.  156,  where 
two  hopses  driven  along  the  highway  became  entangled  in 
a  telegraph  wire,  Bwinging  across  a  public  way  at 
such  a  height  as  to  obstruct  and  endanger  ordinary  travel, 
it  was  held  these  facts  alone,  unexplained  and  unac- 
counted for,  were  evidence  of  neglect  on  the  part  of  the 
company,  and  should  have  been  submitted  to  the  jury. 
Baynes  t.  Raielffh  Gas  Co.  (N.  C),  19  S.  E.  344;  XJggla 
T.  West  End  St.  Hallway  Co.,  160  Mass.  353;  2  Thomp. 
Neg.  1220,  et  »eq.;  Thomp.  Elect,  g  178;  SoiUhwestem 
T^egraph  &  T^ephone  Co.  v.  Jlobinsotif  60  Fed.  813; 
Stephens  &  G.  Tramp.  Co.  v.  W.  U.  Tel.  Co.,  8  Ben.  502, 
Fed.  Cas.  No.  13,371;  W.  U.  Tel.  Co.  v.  Eyser,  2  Colo.  163; 
Blancfiard  T.  W.  U.  Tel.  Co.,  60  N.  Y.  510;  Wolfe  v. 
Erie  Tel.  A  Teleph.  Co.,  33  Fed.  322. 

Was  there  evidencs  before  the  jury,  when  these  instruc- 
tions ware  asked,  from  which  they  could  find  that  the 
property  of  the  defendnnts  was  out  of  proper  condition  at 
the  time  of  the  accident,  and  that  by  reason  thereof  Nelson 
was  injured?  There  was  evidence  that  the  telephone  wire 
had  been  hanging  over  the  feed  wire  for  at  least  two 
weeks;  that  in  that  position  it  was  swayed  by  the  wind, 
causing  it  to  rub  against  the  insulating  material;  that 
Huch  rubbing  for  two  weeks  would  cause  a  very  serious 
damage  to  the  insulation.  No  information  bad  been  given 
to  the  jury  of  any  means  by  which  the  telephone  wire 
was  charged,  otherwise  than  from  the  feed  wire,  and  that 
could  have  been  possible  only  by  a  defectin  the  insulation. 
This  was,  assuredly,  evidence  tending  to  prove  that  the 
telephone  wire  was  charged  through  the  feed  wire. 
Whether  sufficient,  or  not,  to  establish  it  as  a  fact,  was 
for  the  jury  to  determine.  It  was  within  the  province  of 
the  defendants  to  rebut  the  plaintiff's  case  in  any  manner 
tbey  were  able — to  show  that  the  insulation  was  perfect; 
or,  if  that  could  not  be  done,  that  the  defect  was  caused 
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by  cirCQDistances  over  which  they  had  no  control;  or  that 
it  existed  for  bo  short  a  time  that  they  could  not  be  reason- 
ably expected  to  have  been  iofornied  of  it,  and  thereby 
have  had  an  opportunity  to  mend  it.  To  raise  the  pre- 
BumptioQ  of  negligence  in  this  case  it  was  not  necessary 
for  the  plaintiff  to  negative  all  possible  circumstances 
which  could  excuse  the  defendants.  If  the  jury  were 
informed  of  but  one  point  where  the  telephone  wire  was 
in  contact  with  a  live  wire,  it  would  not  be  a  wild 
speculation  for  them  to  infer — it  would  not,  in  view  of  all 
the  circumstances,  and  in  the  absence  of  any  evidence  of 
contact  elsewhere  with  the  feed  wire,  or  with  other  live 
wires— that  that  was  the  source  from  whence  the  electricity 
came,  although  it  may  have  been  a  physical  possibility 
that  there  might  have  been  such  contact  with  other  wires 
further  along  the  line.  This  the  defendants  might  have 
shown,  if  they  could,  by  way  of  defense ;  but,  in  the  absence 
of  all  evidence  on  the  point,  the  jury  could  infer,  without 
violence,  that  the  electrical  charge  was  in  fact  obtained 
by  contact  of  the  telephone  wire  with  the  feed  wire.  We 
find  no  error  in  the  rejection  of  the  instructions  set  out  in 
the  third  exception.  We  deem  it  unnecessary  to  refer 
particularly  to  the  action  of  the  court  in  granting  or  reject- 
ing the  other  prayers  in  the  case.  What  we  have  said  is 
sufficient  to  dispose  of  them.  We  are  of  opinion  the  case 
was  fairly  put  to  the  jury.  Finding  no  error  in  the  rul- 
ings of  the  court,  the  judgment  will  be  affirmed.  Judg- 
ment affirmed. 

NOTK.— See  note  to  East  Tenn.  Td^h.  Co.  y.  Simma'  Adm'r,  poit. 
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Cmr  Electric  Stbbkt  Bailwat  Company 

CONBEY. 


ArkanaoM  Supreme  Court,  December  H,  1 
(Gl  Ark.  861.) 


Plaintiff  bavlng  been  fnjored  by  shock  from  s  tdepbone  wire  which  had 
brokeo  sad  follen  apon  a  trolley  wire  located  beneath  it,  hdd,  that  the 
injdiy  was  due  to  the  oonourring  negUKeace  of  the  owners  of  both  the 
wirea;  of  the  owner  of  the  telephone  wire  in  permitting  it  to  fall  and 
MBuun  aoroes  the  trolley  wire;  and  of  the  street  railway  oompany  in 
allowing  the  telephone  wire  to  become  oharged  by  contact  with  the 
bolley  wire.  There  being  three  and  only  three  electric  wires,  one 
above  another  io  a  street,  the  highest  an  eleotrio  light,  the  second  a 
telephone  and  the  third  a  trolley  wire;  there  being  also  no  evidence  that 
the  electric  light  wire  ever  sagged  upon  or  touched  the  telephone  wire; 
and  a  person  in  the  street  ha^dng  been  shocked  by  electricity  from  a 
twokeo  telephone  wire ;  held,  that  these  facts  warranted  the  inference 
that  the  telephone  wire  reoelved  its  current  from  the  trolley  wire,  with* 
ont  direct  evidence  of  their  actual  oontact. 

Caaes  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Xlggla 
y.  WeetEiuim.  By.  Go.,  voL  4,  p.  889;  Haynes  v.  Raleigh  Oat  Co.,  vol. 
B,  p.  2M;  Texarkana  Oat,  etc  Cto.  v.  Orr,  vol.  5,  p.  273;  Shelton  v. 
United  Eke.  Bg.  Co.,  voL  8,  p.  477;  flfcw*  v.  ifUwaafcee  St.  By.  Co., 
▼oL  S,  p.  S98. 

J.  M.  Bote  and  J.  F.  Loughborough,  for  appellant, 

H.  F.  Avien.,  for  appellee. 

Battlb,  J. :  The  City  Electric  Street  Bailwaj  Company 
is  a  corporation,  and  operates  a  street  railway  in  the  city 
of  Little  Rock,  in  this  State,  by  means  of  electricity.  Its 
railway  traTersea  an  extensive  territory,  and  extends 
through  many  streets.     One  of  the  appliances  used  in  its 
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operation  is  a  trolley  wire,  suspended  hy  means  of  poles, 
and  charged  witli  strong  currents  of  electricity.  A  part 
of  the  railway  was  constructed  ia  Fourth  street.  Above 
it  were  suspended  the  trolley  wires.  Intersecting  Fourth 
street  at  right  angles  is  Gross  street,  running  north  and 
south,  while  Fourth  runs  east  and  west.  Ac  the  southwest 
corner  of  Fourth  and  Cross,  O.  E.  White  resided.  Three 
blocks  distant,  on  the  corner  of  Markham  and  Cross  streets, 
was  a  drug  store,  which  he  owned  and  occupied.  The 
residence  and  store  were  connected  by  a  private  telephone 
wire,  which  was  suspended  by  passing  it  through  loops  of 
wire  attached  to  insulators  on  poles,  and  was  extended 
OTer  the  trolley  wire  of  the  street  railway  at  Fourth  and 
Cross  streets,  its  distance  above  it,  at  the  lowest  point, 
being  between  six  and  twelve  feet.  In  the  course  of  time 
the  telephone  wire  began  to  sag,  sagged  two  or  three  feet 
between  poles,  and  was  finally  broken  near  the  corner  of 
Markham  and  Cross  by  two  electricians  attempting  to 
make  it  straight.  The  broken  end  was  tied  to  a  post,  and 
in  a  few  days  became  untied  or  was  again  broken  at  or 
near  the  same  place,  and  hung  suspended  in  the  street,  the 
north  end  resting  upon  the  ground.  Two  days  afterwards 
Arthur  Conery,  a  lad  of  about  10  years — playing,  perhaps, 
in  the  street  in  front  of  the  home  of  bis  father  and  mother — 
stepped  upon  it,  and  was  shocked,  thrown  down,  and 
btlrned.  His  mother,  hearing  hia  cries,  went  to  bis  rescue, 
and,  attempting  to  relieve  him,  was  likewise  thrown  down. 
A  workman  laboring  near  by  next  wont  to  bis  assistance, 
and  cut  the  wire  and  relieved  him.  After  this  he  sued 
White  and  the  railway  company  for  damages,  recovered  a 
judgment  for  (300,  and  the  company  appealed. 

The  appellant  denies  that  tbe  evidence  shows  that  the 
trolley  communicated  to  the  telephone  wire  the  electricity 
with  which  it  was  charged  when  appellee  was  shocked  and 
burned.  It  says  that  it  was  not  proved  "that  there  was 
any  contact  between  the  two  wires."     It  is  true  that  there 
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was  no  positive  evidence  to  that  effect,  but  there  was  only 
one  other  electric  wire  in  that  vicinity,  and  it  was  an 
"electric  light  wire,"  which  was  suspended  above  the 
telephone,  and  there  is  no  evideDCe  that  it  ever  sagged  or 
fell  suEBciently  low  to  come  in  contact  with  any  wire  below 
it.  According  to  the  evidence,  there  is  only  one  reasonable 
theory  upon  which  the  condition  of  the  telephone  wire  at 
the  time  appellee  was  injured  by  it  can  be  accounted  for; 
and  that  is,  it  came  in  contact  with  the  trolley  wire,  while 
down,  and  received  the  electricity  with  which  it  was 
chained  at  the  time.  This  fact  is  sufficient  to  sustain  the 
verdict  in  that  respect. 

This  fact  being  established,  the  next  question  is,  upon 
what  duty  of  the  appellant  to  the  appellee  can  this  action 
be  based?  The  answer  to  it  is,  upon  the  duty  enjoined  by 
the  rule  which  requires  every  one  to  ao  use  his  property  as 
not  to  injure  another.  The  applicability  of  this  rule  may 
be  shown  by  many  illustrations.  One  is  where  an  owner 
of  a  vicious  animal,  accustomed  to  do  hurt,  knowing  his 
habits,  negligently  allows  him  to  escape.  He  is  respon- 
sible for  the  mischief  the  animal  does,  because  it  was  the 
duty  of  the  owner  to  keep  him  secure.  80  it  is  lawful  for 
any  person  to  gather  water  on  his  own  premises  for  use. 
ful  and  ornamental  purposes,  but  it  is  his  duty  to  construct 
the  reservoirs  for  that  purpose  with  sufficient  strength  to 
retain  the  water  under  all  circumstances  which  can  reason- 
ably be  anticipated,  and  afterwards  to  preserve  and  guard 
them  with  due  care.  "For  any  negligence,  either  in  con- 
struction or  in  subsequent  attention,  from  which  injury 
results,  parties  maintaining  such  reservoirs  must  be 
responsible."  It  is  the  duty  of  railway  companies  to  keep 
their  tracks  and  rights  of  way  free  from  inflammable 
matter,  so  as  to  prevent  the  communication  of  fire  from 
their  locomotives  to  adjoining  property,  and  for  a  failure 
to  discharge  this  duty  they  are  liable  tor  injuries  occasioned 
by  the  neglect. 
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This  rules  applies  with  equal  force  to  electric  compaDies. 
They  are  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  their  poles,  cross  arms  and  wires,  and 
other  apparatus,  along  streets  and  other  highways.  They 
are  required  to  do  so  for  the  protection  of  persons  luid 
property.  If  they  negligently  allow  their  wires  to  fall  or 
sag,  or  poles  or  other  apparatus  to  fall,  to  the',' injury  of 
another,  they  are  responsible  in  damages  for  the  wrong 
done,  if  the  party  injured  is  guilty  of  no  culpable  negli- 
gence contributing  to  the  injury.  XTgglav.  West  Mnd 
R'way  Co.f  160  Mass.  361 ;  Haynea  v.  Raleigh  Gas  Cto. 
(N.  C),  45  Am.  &  Eng.  Corp.  Oases,  225;  Western  Union 
TOegraph  Co.  v.  Eyser,  91  U.  S.  495. 

In  Texarkana  Gas  Jt  Electric  lAght  Co.  v.  Orr,  69 
Ark.  215,  it  appeared  that  the  defendant  owned,  main- 
tained and  operated  in  the  city  of  Tezarkana  a  system  of 
electric  lights.  During  the  night  of  the  22nd  of  August, 
1891,  or  early  in  the  morning  of  the  next  day,  its  wires 
became  disabled  and  out  of  repair,  and,  being  either 
broken  or  disengaged  from  their  fastenings,  fell  to  the 
ground  or  sidewalks  of  the  city,  and  lay  there  from  12.30 
o'clock  A.  M.  until  after  daylight  in  the  morning,  when 
the  street  on  which  they  lay  was  thronged  with  people. 
The  company  ascertained  that  the  wires  were  down  about 
2  o'clock  A.  M.  of  the  same  day,  but  not  the  exact  locality. 
Ed  Walker,  a  hoy,  walking  along  the  street  about  6 
o'clock  in  the  morning  of  the  day  the  wires  had  fallen, 
after  some  conversation  with  a  bystander  about  the  danger 
of  the  wires,  picked  up  a  dead  wire.  Being  told  to  throw 
it  down,  he  obeyed,  but  "flipped"  it,  as  a  witness  said, 
into  the  air,  as  he  did  so;  and  the  wire  struck  a  live  wire 
before  he  let  it  go,  and  thereby  transmitted  through  him 
an  electric  current  which  killed  him  instantly.  The  com- 
pany was  held  responsible  for  damages  on  account  of  the 
injury. 
The  main  difference  between  the  case  last  cited  and  this 
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is,  the  electricity  was  communicated  to  the  party  injured 
in  the  former  by  the  electric  company's  own  wire,  and  in 
the  latter  by  the  wire  of  another,  but  the  principle  .upon 
which  the  liability  is  based  la  the  same  in  both  cases.  All 
persona  have  the  right  to  use  the  atreeta,  in  or  over  which 
the  wires  were  suspended,  as  public  highways.  Subject- 
ing the  dangerous  element  of  electricity , to  their 'control 
and  using  it  for  their  own  purposes,  by  means  of  wires 
suspended  over  the  streets,  it  is  their  duty  to  maintain  it 
in  such  a  manner  aa  to  protect  auch  persons  against  injury 
by  it,  to  the  extent  they  can  do  so  by  the  exercise  of 
reasonable  care  and  diligence.  This  duty  is  not  limited  to 
keeping  their  own  wires  out  of  the  streets,  or  other  public 
highways,  but  extends  to  the  prevention  of  the  escape  of 
the  dangerous  force  in)  their  service  through  any  wires 
brought  in  contact  with  their  own,  and  of  its  transmission 
thereby  to  any  one  using  the  streets.  Only  in  this  way 
can  the  public  receive  that  protection  due  it  while  exercis- 
ing its  rights  in  the  highways  |in  or  over  which  electric 
wires  are  suspended.  Elect'Hc  RaUway  Co.  r^Sheltonf 
89  Tens.  423 ;  Block  v.  Milwaukee  St.  Railway  Co. 
(Wis.),  61  N.  W.  Rep.  1101. 

Electric  companies  are  bound  to  use  "reasonable  care  in 
the  construction  and  maintenance  of  their  lines  and 
apparatus — that  is,  such  care  as  a  reasonable  man  would 
use  under  the  circumatances — and  will  be  responsible  for 
any  conduct  falling  short  of  this  standard."  This  care 
Taiies  with  the  danger  which  will  be  incurred  by  negli- 
gence. In  cases  where  the  wires  carry  a  strong  and 
dangerous  current  of  electricity,  and  the  result  of  negli- 
gence might  be  exposure  to  death  or  most  serious  accidents, 
the  highest  degree  of  care  la  required.  This  is  especially 
true  of  electric  railway  wires  suspended  over  the  streets  of 
populous  cities  or  towns.  Here  the  danger  is  great,  and 
the  care  exercised  must  be  commensurate  with  it.  But  this 
du^  does  not  make    them    insurers    against    accidents. 
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for  they  are  not  responsible  for  accidents  which  a  rea- 
sonable man,  in  the  exercise  of  the  greatest  prudence, 
would  not  under  the  circumstances  have  guarded  against. 
Haynea  v.  Raleigh  Gat  Go.  (N.  C),  supra;  Uggh,  v.  Weat  End 
Street  Railway  Go.,  supra. 

In  this  case  the  cause  of  the  accident  was  the  falling  of 
White's  telephone  wire,  and  the  contact  of  the  same  with 
the  trolley  wire  of  the  appellant.  The  jury  found  both  of 
them  guilty  of  negligence — White  in  permitting  his  wire  to 
fall  and  remain  down  until  appellee  was  hurt;  and  the 
appellant,  in  allowing  the  same  to  become  charged  with 
electricity  by  contact  with  its  wire  at  the  time  of  tha 
injury.  If  this  be  true,  the  injury  was  the  result  of  the 
concurring  negligence  of  the  two  parties,  and  would  not 
have  occurred  in  the  absence  of  either.  In  that  case  the 
negligence  of  the  two  was  the  proximate  cause  of  the  same, 
and  both  parties  are  liable.  Shear.  &  R.  on  Neg.  (4th  ed.) 
sec.  31 ;  Thomp.  on  Neg.  p.  1088. 

We  have  examined  the  evidence  In  this  case  and  the 
instructions  of  the  trial  court  based  on  the  same.  Without 
setting  out  either,  it  is  sufficient  to  say  that,  tested  by 
what  we  have  siiid  in  this  opinion  as  to  the  law,  we  find 
□o  reversible  error  in  the  instructions,  taken  as  a  whole, 
and  that  the  evidence  is  sufficient  to  sustain  the  verdict  of 
the  jury,  in  this  court. 

Judgment  affirmed. 

NoTB.— Boe  not«  to  Ea^  Tetm,  ZUepA.  Co.  ▼.  SimnuP  Adtn'r,  poit. 
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McKat  a  Rochb  t.  Southbrk  Bell  Telbphonb  and 
Tblegrafh  Company  and  Mobile  Stbbbt  Baileoad 
Company. 

.Alabama  Supnms  Court,  April  8, 1S96, 

IHJUBT  BT  ViSfJTBl'O  SHOCK.— CONCUBBKHT  NEOLIOENOE. 

One  of  the  plaintiffs'  horses  bavrng  been  killed  and  another  Injured  by 
■bock  from  a  broken  telephone  wire  which  had  fallen  aoross  a  trolley 
win  and  eo  beoome  heaTily  charged  with  eleotriolty.  they  brought  a 
joint  action  against  the  oompviiBS  maintaining  the  two  wires.  The 
gist  of  the  complaint  waa  that  it  was  the  duty  of  each  of  the  defend- 
ants to  guard  against  contact  of  the  wires,  it  being  known  to  them  both 
on  the  one  hand  that  the  telephone  wire  was  weak,  frail  and  Insecuroly 
fastened,  and  liable  to  fall,  and  on  the  other  hand,  that  If  it  did  fall 
upon  the  trolley  wire,  life  in  the  street  would  be  endangered,  and  that 
both  defendants  were  negligent  in  suffering  the  telephone  wire  to 
beoome  charged  and  so  remain. 

The  railway  company  contented  itself  with  answering  that  it  had  the 
right  to  maintain  its  trolley  wire  heavily  charged  with  electricity;  that 
It  had  charter  and  municipal  authority  to  so  operate;  that  it  was  not 
reqKmsible  for  the  breaking  of  the  wire. 

The  telephone  company  pleaded  in  defenw  that  Its  wire  was  in  good 
condition,  properly  located  and  maintained,  necessarily  located  above 
the  trolley  wire,  maintained  under  municipal  authority,  placed  at  an 
earlier  date  than  the  trolley  wire,  charged  with  so  low  a  current  as  to 
be  harmless.  That  the  trolley  wire  oarried  a  high  and  dangerooa 
cnrrent;  that  it  was  the  duty  of  the  railroad  company  to  afford  means 
to  prevent  contact  in  case  the  telephone  wire  should  break  and  tall;  that 
it  had  failed  to  perform  this  duty,  and  had  disobeyed  municipal  direc- 
tions to  place  a  guard  wire  for  that  purpose;  that  the  injury  was  caused 
by  soch  taeaoh  of  duty  and  disobedienoe. 

BM,  that  neither  of  these  answers  met  the  all^ations  of  the  complaint 
and  that  demurrer  to  them  should  have  been  sustained. 

Bdd,  that  the  action  was  maintainable  against  the  telephone  and  railway 
oompanies  jointly,  the  alleged  wrong  l>eing  within  their  conourrant, 
oommon  knowledge,  contemplation  and  intent. 

Osae  of  this  series  cited  In  opinion,  appearing  in  bold  boed  t^pe:  Sttdton 

T.  United  Elec  J^.  Co.,  vol.  8,  p.  477. 

Appeal  by  plaintiff  from  judgment    of  Circuit  Court, 
Mobile  county. 
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Action  for  damages  for  alleged  negligent  killing  of  one 
horae  and  injury  to  another  by  shock  from  a  telephone 
wire  which  had  become  loosened  and  fallen  over  a  trolley 
wire  and  rested  in  part  in  the  street.  Most  of  the  facts  are 
suEBciently  stated  in  the  opinion,  as  also  are  the  allegations 
of  the  complaint  and  of  the  pleas,  or  answer,  of  the  tele- 
phone company. 

The  railroad  company  pleaded  the  general  issae,  and 
interposed  the  following  special  pleas : 

"(2)  As  a  plea  pleaded  separately  to  each  count  of  said 
complaint,  said  defendant  says  that,  at  the  time  of  tbu 
matters  and  things  complained  of,  it  had  lawful  authority 
to  construct  and  operate  an  electric  railroad  over 
the  street  where  the  accident  occurred,  and,  as  such,  to 
use  and  erect  trolley  wires  for  the  propulsion  of  its  cars, 
and,  for  the  same  purpose,  to  cause  said  trolley  wire  to  be 
heavily  charged  with  electricity.  And  this  defendant 
avers  that  its  trolley  wire  along  the  street  where  the  acci- 
dent occurred  was  erected  aud  maintained  in  a  manner 
authorized  by  its  charter,  and  by  the  ordinauce  of  the  city 
of  Mobile  granting  it  a  franchise  over  said  street  for  said 
purpose;  and  that  an  overhead  wire,  maintaiued  and 
operated  by  a  separate  and  distinct  corporation,  with  which 
this  defendant  had  no  cotinectioQ,  and  without  fault  on  the 
part  of  this  defendant,  did  break  and  fall  across  this 
defendant's  trolley  wire,  and  thereby  became  charged  with 
electricity,  and  came  in  contact  with  plaintiffs'  horses, 
and  caused  the  injury  complained  of.  And  this  defendant 
further  avers  that  it  did  nothing  to  cause  said  wire  to  so 
break  and  come  in  contact  with  Its  said  trolley  wire,  nor 
was  it  guilty  of  any  negligence  that  caused,  or  tended  to 
cause,  the  breaking  of  said  overhead  wire,  or  its  coming  in 
contact  with  plaintiffs'  horses.  (3)  For  a  further  plea  in 
this  behalf,  pleaded  separately  to  each  count  of  the  com- 
plaint,  this  defendant  says  that  it  erected  and  maintained 
its  trolley  wire  along  the  street  where  the  accident  com- 
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plained  of  occurred,  in  tbe  maaner  in  which  it  was 
authorized  to  erect  and  maiDtain  the  same,  and  in  the 
maQner  in  which  other  trolley  wirea  are  erected  and  main- 
tained  by  many  prudently  and  well  managed  electric  rail- 
way companies  conducting  the  same  character  of  business 
which  this  defendant  was  conducting,  over  and  along  the 
streets  of  other  cities;  and  that,  other  than  the  erection, 
maintenance  and  conduct  of  its  said  electric  railway  in 
manner  aforesaid,  it  did  nothing  that  proximately  contrib- 
uted to  the  injuries  complained  of." 

There  were  demurrers  to  each  count  of  the  complaint 
and  to  each  plea  of  each  defendant,  all  which  demurrers 
were  overruled.  The  plaintiffs  filed  replications  to  the 
pleas  of  each  of  the  defendants,  to  which  replications  the 
defendants  filed  demurrers,  which  were  sustained  and 
exception  taken.  The  evidence  presented  upon  the  trial 
was  in  substantial  accord  with  the  complaint. 

The  defendant  offered  no  evidence.  Upon  the  introduc- 
tion of  all  the  evidence  of  the  plaintiffs,  each  of  the  defend- 
ants separately  requested  the  court  to  give  the  general 
ctfaarge  in  its  behalf.  The  court  gave  each  of  these  charges, 
and  to  the  giving  of  each  of  them  the  plaintiffs  separately 
excepted.  There  were  verdict  and  judgment  for  the 
defendants.  The  plaintiffs  appeal  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

L.  S.  Faith,  for  appellants. 

Chegory  L.  &  H.  T.  Smith  and  Russell  &  Deshon,  tor 
appellees. 

Head,  J.  This  is  a  joint  action  against  the  two  appellees 

for  damages  to  property  alleged  to  have  been  caused  by 

their  negligence.     The  contest  seemed  to  have  been  largely 

waged  by  and  between  the  two  defendants,  each  accusing 

VOL.  TI— 16. 
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the  other,  but  the  result  was  victory  to    both  over  the 
plaintiffs. 

The  complaint  shows  that  the  Mobile  Street  Railroad 
Company  operated  an  electric  street  railway  along  Qovein- 
ment  street,  in  Mobile,  with  the  electric  motive  power 
supplied  by  means  of  an  overhead  trolley  wire,  such  aa  ie 
generally  in  use,  which  wire  was  so  heavily  charged  with 
electricity  as  to  render  contact  with  it  highly  dangerous  to 
aniiual  life.  It  was  suspended  from  poles,  over  the  middle 
of  the  street,  in  the  usual  way.  Government  crossed 
Lawrence  street.  The  telephone  company  had  suspended 
from  poles,  along  Lawrence,  crossing  Government,  as  such 
wires  are  usually  suspended,  a  wire  which  it  used  in  its 
telephone  business.  This  was  stretched  a  few  feet  over 
and  above  the  railway  trolley  wire,  which  it  crossed.  The 
complaint  charges,  in  the  first  count,  that  this  was  a  frail, 
weak  wire,  and  was  not  securely  fastened  upon  its  poles, 
and  was  liable  to  break  and  fall  upon  and  across  the  said 
trolley  wire,  and  to  extend  down  to  the  ground,  heavily 
charged  with  electricity,  by  reason  of  its  contact  with  the 
trolley  wire,  and  thereby  become  exceedingly  dangerous 
to  the  lives  of  all  persons  and  animals  passing  upon  and 
along  said  streets,  all  of  which  was  well  known  to  both 
defendants;  that  it  was  the  duty  of  the  defendants, 
respectively,  to  so  maintain,  guard  and  protect  their  said 
respective  wires  as  to  not  allow  the  telephone  wire,  if  it 
should  break  and  fall  to  the  ground,  to  come  in  contact 
with  the  trolley  wire,  and  become  charged  with  electricity 
from  the  latter;  yet  it  is  averred  thae,  at  the  time  of  the 
injury  complained  of,  the  defendants  failed  and  neglected 
so  to  do,  whereby  the  telephone  wire,  which  broke,  fell 
across  the  trolley  wire,  and  extended  to  the  ground,  heavily 
charged  with  electricity,  communicated  from  the  trolley 
wire,  and  with  which  plaintiffs'  two  horses,  while  being 
driven  along  Government  streetjby  plaintiffs'  servant,  came 
in  contact,  producing  electric  shocks,  which  killed  one  of 
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them,  and  seriously  injured  the  other,  and  did  injary  to 
the  barDess.  The  second  count  charges  the  negligence  of 
the  defendants  to  have  been  that  they  "wrongfully  and 
negligently  suETered  said  telephone  wire  to  full  upon  and 
across  said  trolley  wire,  and  extend  therefrom  down  to  the 
ground,  heavily  charged  with  electricity  from  said  trolley 
wire,  and  to  be  and  remain  in  that  condition."  The  third 
count  charges  that  the  negligence  consisted  "in  suffering 
the  telephone  wire  to  be  and  remain  lying  upon  and  across 
the  trolley  wire,  and  extending  down  therefrom  to,  upon 
and  across  Government  street,  .  .  .  heavily  charged 
with  electricity,  from  the  said  trolley  wire."  There  were 
demurrers  to  these  several  counts,  which  were  overruled. 
The  defendants  filed  separate  pleas.  The  telephone  com- 
pany pleaded,  first,  the  general  issue.  Its  second  plea,  as 
subsequently  amended,  set  up  contributory  negligence  on 
the  part  of  plaintiffs'  driver,  upon  which  issue  was  joined. 
Its  third  plea  averred  that  its  wire  was  in  good  order  and 
condition,  was  properly  located  and  maintained,  and  was 
□ecessarily  stretched  across,  over  and  above  the  trolley 
wire;  that  it  was  charged  only  with  such  a  low  current  of 
electricity  as  to  be  harmless  to  life  and  property  brought 
in  contact  with  it.  The  nature  and  dangerous  electric 
charge  of  the  trolley  wire,  as  alleged  in  the  complaint,  are 
repeated,  and  the  pled  avers  that  it  was  the  duty  of  the 
railroad  company,  which  it  could  have  performed,  to  so 
construct  and  maintain,  guard,  and  protect  its  said  trolley 
wire  as  not  to  allow  contact  to  be  made  with  it  ^and  the 
telephone  wire,  if,  by  accident,  the  latter  should  fall  where 
it  crossed  tbe  former;  yet  the  plea  avers  that  the  railroad 
company  failed  and  neglected  so  to  do,  whereby,  when  the 
telephone  wire  did  fall,  it  fell  across  the  trolley  wire,  and 
communicated  the  electric  current  of  the  latter  to  plaintiffs' 
horses,  doing  the  injury  complained  of  by  the  plaintiffs. 
The  fourth  plea  sets  up  the  failure  of  the  railroad  com- 
pany to  obey  an  alleged  lawfully  authorized  order  or  direc- 
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tion  of  the  mayor  of  Mobile,  requiring  it  and  all  other 
companiea  using  trolley  wires  to  guard  aud  protect  them 
by  what  is  known  as  "guard  wires."  It  avers  that  that 
company,  by  compliance  with  said  order,  in  the  construc- 
tion of  said  guard  wirRs,  could  have  so  protected  its  trolley 
wires  that,  in  case  the  emaU  telephone  wire  should  fall,  it 
would  not  come  in  contact  with  the  trolley  wire;  and  this 
failure  is  charged  to  have  been  the  direct  cause  of  plaint- 
iffs'injury.  The  fifth  plea  is  substantially  the  same  as  the 
third,  with  the  addition  averment  that  the  telephone  com- 
pany was  established  and  in  operation  along  Lawrence 
street,  crossing  Government,  before  and  at  the  time  the 
railroad  company  constructed  its  road  and  erected  its 
trolley  wire.  The  sixth  plea  is  substantially  the  same  as 
the  fifth,  with  an  additional  averment  of  municipal 
authority  for  the  construction  and  ^operation  of  its  tele- 
phone lines. 

As  we  have  seen,  the  complaint  contains  several  charges 
of  negligence  against  both  defendants:  (1)  That  the  tele- 
phone wire  was  frail  and  weak,  and  not  securely  fastened 
to  the  pules,  and  was  liable  to  break  and  fall  acrotis  the 
trolley  wire,  &c.,  which  facts  were  known  to  both  defend- 
ants; and  that  it  was  the  duty  of  the  defendants,  respec- 
tively, to  so  maintain,  guard  and  protect  their  respective 
wires  as  not  to  allow  the  telephone  wire,  if  it  should  break 
and  fall  to  the  ground,  to  come  in  contact  with  the  trolley 
wire,  etc.,  showing  failure  to  observe  these  duties,  with 
the  result  and  injury.  (2)  That  defendants  wrongfully  and 
negligently  suffered  the  telephone  wire  to  fall  upon  and 
across  the  trolley  wire,  etc.,  and  to  be  and  remain  in  that 
condition.  (3)  That  they  suffered  the  telephone  wire  to 
be  and  remain  lying  upon  and  across  the  trolley  wire,  etc. 

It  is  plain  that  neither  the  third,  fourth,  fifth  nor  sixth 
plea  of  the  telephone  company  answers  either  of  these 
charges.  The  third  does  state  that  the  telephone  wire  was 
in  good  order  and  condition,  and    properly  located  and 
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maintained;  but  this  cannot  be  accepted  aa  a  denial  of  the 
allegations  that,  known  to  the  defendants,  it  was  frail  and 
weak,  not  securely  fastened  to  the  poles,  and  liable  to 
break  and  fall  acrosa  the  trolley  wire,  and  that  it  was  the 
duty  of  the  defendants  to  so  maintain,  guard  and  protect 
their  wires  aa  to  prevent  such  an  occurrence.  Nor  is  it 
excuse  to  the  telephone  company,  derelict  in  these  respects, 
that  the  railroad  company  was  guilty  of  the  negligence 
charged  in  its  several  pleas.  Those  allegations  but 
emphasize  the  averments  of  the  complaint,  and  accentuate 
the  charges  of  the  telephone  company's  own  neglect.  The 
fourth  plea  is,  perhaps,  more  vicious  than  the  third.  It 
sbowB  the  violation,  by  the  railroad  company,  of  a  lawful 
order  of  the  mayor  to  erect  guard  wires  to  prevout  just 
such  catastrophes  as  now  brought  to  view;  and  yet  it 
confesses  that  the  party  pleading  maintained  a  weak,  frail 
wire,  insecurely  fastened,  and,  as  known  to  both  defend- 
ants,  liable  to  fall  across  the  trolley,  and  violated  a  duty 
to  protect  it  against  such  consequences.  And,  more  than 
this,  it  confesses  that  the  party  pleading,  as  welt  as  its 
co-defendant,  after  the  wire  fell  across  the  trolley  wire, 
extending  to  the  ground,  charged  with  the  dangerous 
current  of  electricity,  suffered  it  to  be  and  remain  iu  that 
condition,  causing  the  ;;plaintiffs'  injury.  The  same  may 
ba  said  of  the  fifth  and  sixth  pleas.  The  demurrers 
sufficiently  raise  these  objections,  and  the  court  erred  in 
overruling  them. 

It  is  apparent  there  is  no  answer  in  either  of  the  special 
pleas  of  the  defendant  the  Mobile  Street  Railroad  Com- 
pany to  either  of  the  charges  of  negligence  contained  in  tlie 
complaint.  It  is  not  material  to  this  controversy  that  the 
company  had  lawful  authority  to  construct  and  operate  its 
road  with  the  motive  power  employed.  It  does  not 
appear,  unless  by  the,  statement  of  a  conclusion  of  the 
pleader  merely,  that  the  charter  and  municipal  ordinance 
authorized    the  defendant,  knowing  that  a  frail,  weak, 
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inaecurely  fastenad  telupliooe  wire,  liable  to  fall  across  its 
trolley  wire,  and  extend  to  the  ground,  carrying  a  deadly 
current  of  electricity  to  persona  and  property  lawfully 
passing  along  the  highway,  was  being  maintained  by 
another,  to  mnintain  and  operate  its  own  wire  without 
taking  any  steps  to  prevent  destructive  consequences;  and 
particularly  does  no  authority  appear  to  suffer  the  wire  of 
the  telephone  company  to  be  and  remain  lying  across  its 
own,  extending  to  the  ground.  Nor  is  it  material  that  the 
defendant  had  no  connection  with  the  telephone  company, 
and  that  the  latter's  wire  broke  and  fell  without  the 
defendant's  fault,  and  that  it  did  nothing  to  cause  it  to 
break  and  fall  as  it  did.  Nor  does  the  fact  that  defendant 
erected  and  maintained  its  wire  in  the  manner  that  other 
trolley  wires  are  erected  and  maintained  by  many  prudent 
and  well  managed  electric  railway  companies,  conducting 
the  same  character  of  business  over  and  along  the  streets 
of  other  cities,  justify  it  in  knowingly  suffering  a  wire  to 
be  suspended  over  its  own,  in  a  condition  likely  to  fall 
across  its  own,  with  the  attendant  dangers  mentioned, 
without  providing  proper  safeguards,  or,  after  its  fall, 
suffering  it  to  be  and  remain  in  that  condition.  The 
demurrers  to  these  pleas  ought  to  have  been  sustained. 

It  is  said  that  the  pleas  are  good,  in  that  they  show  there 
was  no  joint  liability  of  the  defendants.  The  injurious  act 
complained  of  consisted,  in  one  aspect  of  the  complaint,  in 
the  concurrent  maintenance  of  two  wires,  so  related  to 
each  other,  and  so  erected,  that  the  one  was  likely  to  fall 
across  the  other,  producing  the  dangers  charged.  This 
wrong  was  within  the  concurrent,  common  knowledge, 
contemplation  and  intent  of  both  defendants.  Both  knew 
that  the  one  wire  was  likely  to  fall  across  the  other,  and 
cause  such  damage  as  the  plaintiff'  sustained,  and  it  was 
the  common  duty  of  both  to  abate  the  dangerous  condition. 
It  is  not  material  by  what  special  act  or  omission  on  the 
part  of  either,  in  the  maintenance  of  its  own  wire,   the 
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daogeroua  condition  was  produced.  So  far  aa  concerned 
the  public,  it  was  the  mainteoance  of  the  two  wires,  so 
related  to  each  other,  in  respect  of  injurious  consequence?, 
that  they  were  inseparable.  Known  to  both  defendants, 
the  two  wires  mutually  depended  upon  each  other  for 
those  consequences.  Whether  the  condition  was  primarily 
brought  about  by  the  neglect  of  the  one  or  the  other  or 
both  defendants,  it  yet  existed  with  knowledge  on  the 
part  of  both,  and  both  contributed  to  the  oontinance  of  its 
eiiatence.  The  Supreme  Court  of  Tennessee,  in  8/ielton 
r.  Vnited  Electric  Ry.  Ck>.,  89  Tenn.  423,  had  occasion 
to  consider  a  caae  substantially  identical  with  this.  The 
opioioQ  being  short,  we  reproduce  it,  as  delivered  by 
Tdknbt,  C.  J.,  as  follows:  "Shelton's  horse  was  killed  by 
coming  in  contact  with  a  wire  of  the  telegraph  and  tele- 
phone company,  which  had  fallen  across  the  trolley  wire 
of  the  electric  railway  company.  The  wire  of  the  tele- 
pliODA  company  had  become  much  impaired.  The  falling 
of  a  wall  of  a  burning  building  broke  a  pole  of  the  tele- 
phone  company,  breaking  the  wires  at  several  points.  At 
the  point  of  the  accident,  the  telephone  wires  crossed  the 
railway  track  above  the  trolley.  A  broken  wire  fell  across 
the  trolley  wire,  and,  while  resting  on  it,  the  horse  came 
in  contact  with  it,  and  was  instantly  killed.  There  was 
no  guard  wire  over  the  trolley  wire.  The  caae  was  tried 
by  the  circuit  judge,  without  the  intervention  of  a  jury. 
The  condition  of  the  telephone  wire  was  such  as  to  arrest 
the  attention  of  a  prudent  man  engaged  in  the  business 
of  either  company.  The  circuit  judge  found,  under  the 
facta,  tliat  both  companies  were  guilty  of  negligence,  and 
responsible  for  the  loss,  and  gave  judgment  accordingly. 
The  judgment  is  correct.  While  it  was  the  primary  duty 
of  the  telephone  company  to  see  tiiat  its  wires  were  in  a 
reasonably  safe  and  sound  condition,  and  protected  against 
the  contingency  of  falling,  it  was  also  the  duty  of  the 
electric  company  to  see  that  its  trolley  wire  was  in  like 
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manner  protected  from  auch  contingency.  While  it  was 
the  duty  of  one  company  not  to  use  unsound  and  unpro- 
tected wires,  it  was  equally  the  duty  of  the  other  not  to 
operate  its  road  under  such  defective  machinery.  It  might 
as  well  insist  that  it  was  not  responsible  for  damages 
resulting  from  the  fall  of  a  rock  which  it  had  conatancly 
recognized  as  threatening  to  fall,  or  of  a  dead  tree  which 
it  had  frequently  noticed,  with  decayed  and  giving  roots, 
and  knew  would  fall  in  the  first  wind  or  rain.  The  obliga- 
tion to  see  that  iis  road  was  in  good  repair,  and  its 
machinery  io  safe  operating  order,  is  not  confined  to  the 
immediate  and  abstract  presence  of  either,  but  extends  to 
all  surrounJings  that  may  depreciate  the  security  of  either. 
Both  companies  knew  of  the  unprotected  trolley  wire,  and 
the  consequences  of  a  contact  of  the  wires  of  the  one  with 
those  of  the  other.  Both  were  bound  to  guard  against 
auch  likelihood,  and,  having  failed  to  do  so,  are  liable." 

It  is  unnecessary  to  discuss  the  joint  liability  of  the  two 
defendants  under  the  phase  of  the  complaint  which  charges 
that  they  suffered  the  wire  of  the  one,  after  falling,  to  be 
and  remain  across  and  in  contact  with  that  of  the  other, 
causing  the  injury.  It  is  too  clear  for  discussion  that  such 
liability  is  joint.  The  pleas  were  interposed  to  the  whole 
complaint. 

The  special  replications  bring  forward  nothing  new,  and 
were  improperly  interposed.  They  might  well  have  been 
stricken  from  the  file.  They  will  probably  not  be  insisted 
upon. 

There  does  not  appear  to  have  been  any  real  question 
upon  the  trial  as  to  the  operation  of  the  railway  and  tele- 
phone lines  by  the  defendants,  respectively;  and  the 
plaintifi^s  omitted  to  make  direct  proof  thereof,  at  least  as 
to  ,the  ^telephone  company.  There  is  clearly  sufficient 
evidence,  howsoever  weak,  to  send  the  question  to  the  jury 
as  to  the  operation  of  the  railroad  by  the  Mobile  Street 
Railroad  Company  at  the  time  of,  and  for  months  prior  to. 
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the  injury,  and  to  authorize  an  inference  by  tbe  jury  of  a 
failure  of  duty,  as  alleged,  on  the  part  of  the  company, 
proximately  causing  the  injury.  As  to  the  telephone  com- 
pany, there  was  evidence  tending  to  show  that  a  telephone 
wire  was  being,  and  had  been  for  months  before  the 
injury,  maintained  as  alleged  in  the  complaint,  and  that  it 
fell  acrotia  the  trolley  wire  as  alleged.  The  defendant,  the 
Southern  jBell  .Telephone  &  Telegraph  Company,  being 
sued  and  charged  with  maintaining  the  wire,  came  into 
court  by  counsel,  and  entered  upon  a  trial  of  the  general 
issue,  as  well  as  of  special  issues.  So,  also,  aa  to  the 
other  defendant,  the  Mobile  Street  Railroad  Company. 
The  conduct  of  the  trial  by  these  defendants  from  begio- 
oiag  to  end;  the  character  and  manner  of  the  development 
and  production  of  the  testimony;  the  cross-examination  of 
the  plaintiffs'  witnesses;  the  absence  of  a  suggestion 
express  or  implied  in  the  conduct  of  the  trial  on  the  facts 
that  any  other  than  the  defendants  maintained  an^ 
operated  the  wires  respectively — all  tended  to  show  an 
implied  admission  that  they  were  the  parties  and  author- 
ized the  jury  so  to  infer.  It  is  certainly  true  that  the  plea 
of  the  general  issue  puts  in  issue  all  the  material  allega- 
tions of  the  complaint,  and  imposes  upon  the  plaintiffs  the 
necessity  of  proving  them.  But  the  rule  is  a  reasonable 
one.  No  set  form  of  proof  is  prescribed.  The  defendant 
may,  "by  his  course  of  conduct  on  the  trial,  show  to  the 
satisfaction  of  the  jury  that  he  does  not  really  controvert 
a  particular  fact  strictly  within  the  issue,  but  waives 
formal  proof  thereof;  and  in  such  a  case  it  should  be  left 
to  the  jury  to  say  whether  it  is  waived  or  not.  Suppose 
an  extrajudical  investigation,  of  precisely  the  same  nature 
and  iDcideots  aa  the  trial  in  question,  had  occurred  by  and 
between  the  parties  to  this  suit  in  reference  to  this  subject, 
would  not  the  conduct  of  the  defendants  thereon  be  admis- 
sible, npon  a  subsequent  judicial  investigation  of  the 
matter,  to  satborize  the  inference  of  an  implied  admission 
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that  they  were  the  partiea  who  maintained  the  wires?  We 
think  so.  We  will  not,  therefore,  declare  that  the  rulings 
upon  the  pleadings  were  erroneous  without  injury. 

The  city  ordinance  which  was  excluded  may  be  so  con- 
nected on  another  trial  as  to  render  it  admissible,  if  it  was 
not  on  the  trial  appealed  from, 

Keversed  and  remanded. 

Ncna  —  Fee  note  to  Eaa  Tean.  TelqA.  Co.  v.  S^mtT  Adm'r.pott. 


William  E.  Clabe  v.  Nassau  Electbic  Railboad  Gom- 

FANY. 

If,  r.  Supreme  Court,  AppOlaU  IHvMon,  Seoond  D^,,  Oefober,  liSV. 

(9  App.  Ut.  si.) 

Injury  bt  shoos  tboh  ■lbotbio  bulwat  •nMX. 

Tba  tEiota  that  a  hone  stepped  on  the  raU  of  a  trolte;  road  and  Immedla' 
tely  fell  to  the  ground  in  a  dring  oonditiou,  aUo  that  ita  drivsr,  touob- 
Ing  the  hanies,  received  a  ssTere  shook,  held,  to  be  prima  faCM  proof  of 
defeotlTe  iueiUation  and  ao  of  negUgenoe  on  the  part  of  the  lallwaf 
company. 

Motion  for  new  trial  on  case  and  esceptiona  ordered  to  be 
heard  at  Appellate  Division,  in  the  tirat  instance,  upon  the 
dismissal  of  the  complaint  directed  by  the  court  after  trial 
by  court  and  jury  at  Kings  County  Court. 

Ahrma  H.  Dailey  and  James  D.  Bell,  for  the  plaintiff. 

JaTnea  G.  Church,  for  the  defendant. 

WiLLABD  Bartlbtt,  J. :  The  defendant  maintains  an  elec- 
tric railway  iu  Brooklyn,  which  passes  through  Thirty-ninth 
street.     According  to  an  expert  electrician,  who  was  a  wit- 
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D6SS  for  the  plaintiff,  the  trolley  wire  is  the  positive  aud  the 
wila  form  the  negative  pole;  andthecurreDtiQ  the  ordinary 
operation  of  the  cars  passes  from  the  overhead  wires  to 
the  motor  and  from  the  motor  to  the  wheels  and  from  the 
wheels  to  the  track.  The  overhead  wires  are  insulated  so 
as  to  prevent  the  positive  current  from  being  conveyed 
away  through  the  supporting  trolley  poles  to  the  ground. 
Tbis  being  the  condition  of  things,  the  plaintiff,  an  express- 
man, was  driving  through  Thirty-ninth  street  on  August 
21,  1805,  when  his  horse  stepped  on  one  of  the  rails  of  the 
defendant's  electric  line  with  his  left  foot,  sprang  suddenly 
up  into  the  air  and  fell  down  upon  the  track  dying.  The 
plaintiff,  as  he  testifies,  jumped  out  of  bis  wagon,  and 
rushing  to  the  horse's  head  seized  the  hames,  when  he 
himself  received  a  shock  which  distorted  his  hands  and 
produced  in  them  a  sensation  of  numbness  that  lasted 
several  weeks.     The  horse  died  iu  a  few  minutes. 

The  present  suit  was  instituted  in  the  County  Court  of 
Kings  county  to  recover  damages  for  the  loss  of  the  animal, 
whose  value  was  proved  to  be  from  $100  to  *i!50.  The 
learned  trial  judge  dismissed  the  complaint,  holding  that 
the  action  could  not  be  sustained,  and  saying  to  plaiutiff's 
counsel:  "This  road  was  lawfully  constructed  and  there  is 
DO  proof  in  the  case  that  there  was  any  fault  in  its  coa- 
atrnction  or  that  in  its  running  there  was  any  negligence. 
I  think  you  are  bound  to  show  at  least  some  fact  from 
which  an  inference  of  negligence  could  be  drawn.  I  am 
of  opinion  that  it  would  be  mere  speculation  for  the  jury 
to  say  that  this  shock  was  the  result  of  negligence  or  in- 
action or  want  of  repair  on  the  part  of  this  defendant." 

We  find  it  impossible  to  take  the  same  view  of  the  proof. 
Oq  the  contrary,  we  think  there  was  clearly  enough  iu  the 
plaintiff's  evidence  to  call  upon  the  defendant  for  some 
explanation  of  the  accident.  That  evidence  amply 
warranted  the  inference  that  the  horse  was  killed  by  an 
electric  shock  received  from  some  source.     The  defendant 
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coDfeasedly  had  established,  and  was  operating,  a  railway 
which  employed  electricity  in  wirea  over  the  street  and  in 
wires  upon  its  surface.  Here  were  eourcea  from  which,  or 
agencies  by  which,  an  electric  current  could  be  generated, 
under  such  conditions  and  with  such  direction  and  force, 
as  to  be  capable  of  killing  a  horse  traveling  along  the  road- 
bed  and  touching  one  of  the  rails  with  his  foot.  It  is  true, 
the  expert  testimony  indicated  that  such  an  accident  could 
not  occur  unless,  through  the  defective  insulation  of  the 
overhead  wires,  some  portion  of  the  positive  current  was 
withdrawn  therefrom  and  found  its  way  into  the  ground  or 
other  surface  upon  which  the  animal  was  stepping  at  the 
time  he  also  came  into  cotitnct  with  the  negative  rail;  but 
the  very  accident  itself  tended  to  show  that  such  defective 
insulation  existed  or  some  other  condition  which  would 
produce  the  same  eEFect.  The  plaintiff,  or  any  other 
traveler  suffering  a  similar  misadventure,  could  have  no 
means  of  asoertnining  the  precise  state  of  the  defendant's 
plant  in  respect  to  insulation  or  in  respect  to  contact  with 
other  sources  of  electrical  energy.  The  fact  that  the 
defendant  brought  electricity  into  the  street  for  use  as  a 
motive  power  and  the  tact  that  electricity  so  employed 
was  capable  of  escaping  in  such  a  way  as  to  produce 
the  casualty  which  actually  took  place  were  sufficient, 
taken  together,  to  justify  the  inference  that  the  ac- 
cident was  due  to  the  agency  of  the  defendant,  in  the 
absence  of  proof  that  it  was  otherwise  caused.  The 
maxim  ret  ipsT  loquitur  is  directly  applicable,  Scott  v. 
London  &  St.  KaUierine  Docks  Co.,  3  Hurlst.  &  Colt,  696; 
Kearney  v.  London,  Brighton,  etc.,  Ry.  Co.,  L.  R.,  5  Q. 
B.,  411;  8.  G.  6  id.  759.  The  learned  counsel  for  the 
respondent  in  his  brief  apparently  assumes  that  this 
doctrine  cannot  be  invoked  unless  the  facta  are  such  as  to 
exclude  every  hypothesis  but  thatof  the  defendant's  negli- 
gence, and  argues  that  the  railroad  in  Thirty-ninth  street 
might  have  been  in  perfect  order  and  that  the  accident 
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might  have  been  occasioned  by  the  carelesanesa  of  third 
persona  engaged  in  striDging  telegraph  or  telephone  or 
electric  light  wires.  But  the  rule  i&  one  which  relates 
merely  to  negligence  prima  facie,  and  it  is  available  with- 
out excluding  all  other  possibilities.  The  case  of  the  ware- 
houaeman  who  stores  barrels  furnishes  a  good  example  of 
the  proper  application  of  the  doctnoe.  "It  is  the  duty  of 
persons  who  keep  barrels  in  a  warehouse  to  take  care  that 
they  do  not  roll  out,"  said  Chief  Baron  Pollock,  in  Byrne 
V.  BoadU,  2  Hurlat.  &  Colt.  722,  "and  I  think  that  such 
a  case  would,  beyond  all  doubt,  afford  prima  facie  evidenoe 
of  negligence."  And  yet,  while  proof  of  injury  to  the 
plaintiff  by  the  fall  of  such  a  barrel  would  sustain  a  verdict 
ID  bia  favor  against  the  warehouseman,  and  the  absence  of 
a  sufficient  explanation  constituting  a  defense,  nevertheless 
the  prima  facie  ease  might  be  completely  overcome  by  evi- 
dence in  behalf  of  the  defendant,  who  might  prove,  for 
instance,  that  the  accident  was  wholly  due  to  the  malicious 
act  of  a  trespasser  upon  his  premises.  So  in  the  case  of 
fCcamey  v.  London,  Brighton,  etc.,  Ry.  Co.,  supra,  where 
the  plaintiff  wae  injured  by  the  fall  of  a  brick  from 
a  railway  bridge  just  after  a  train  had  passed  over  it,  it 
was  held  that  the  accident  itself  gave  rise  to  a  presumption 
of  negligence,  notwithstanding  the  possibility  that  the 
brick  might  have  been  loosened  by  the  action  of  frost  or 
some  sudden  change  in  the  temperature  operating  ao 
rapidly  that  the  utmost  care  could  not  have  prevented  its 
fall.  The  doctrine  of  rea  ipsa  loquitur  simply  calls  upon 
(he  defendant  after  proof  of  the  accident  to  give  such  evi- 
dence aa  will  exonerate  him,  if  any  there  be,  and  relieves 
the  plaintiff  from  the  burden  of  proving  the  non-existeace 
of  an  adequate  explanation  or  excuse. 

We  are  aakod  wholly  to  discredit  the  plaintiff's  evidence 
becaase  there  is  some  testimony  in  the  record  to  the 
effect  that  an  electric  shock  sufficient  to  have  killed 
hia  hone  would  have  left  marks  on  the  animal's  body.   Aa 
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to  this  point  it  is  auEScient  to  say  that  the  case  does  not 
show  whether  there  were  any  acars  on  the  horse  or  not. 

The  exceptions  must  be  sustaioed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  coocurred. 

Exceptions  sustained  and  new  trial  granted,  costs  to 
abide  the  event. 

Non.— Bee  note  to  Ecut  Tenn.  TeUph.  Co.  v.  Simtiu'  Adm.'r,  pott. 


Sdburbah  Elkctrio  Company,  PlaintiCF  in  Error,  v. 
Edwabd  Noqen't,  Adhinistbator,  &c.,  ov  Chbibtian 
Otto,  deceased,  Defendant  in  Error. 

Nae  Jeneg  Court  ofErron  and  Appeals,  June  16, 1698. 


The  dead  body  of  a  poUoeman  was  found  at  the  foot  of  an  eleotrio  light  pole 
upon  which,  at  about  the  level  of  a  man's  head,  wae  fastened  a  reel  con- 
taining an  uninsulated  wire  rope,  heavily  chained  with  eleotrioitj.  Tbs 
man  had  a  freeh  bum  upon  his  hand  and  his  blood  was  in  the  oondition 
usual  to  persons  who  have  died  from  eleotrio  shock.  Seld,  enffloient 
proof  that  his  death  wu  caused  itj  shook  received  bj  oontaot  with  the 
wire  rope. 

The  maintonanoe  of  sach  reel  and  wire  In  such  location  and  oonditian, 
htld  to  be  a  groes  neglect  of  the  duty  whioh  the  oompany  owed  the 
traveling  public. 

Contributory  negl^^uce  vrlll  not  be  presumed  from  the  mere  fact  of  the 
decedent  having,  oome  into  contact  with  the  wire,  he  having  the  right 
to  presume  that  the  street  was  free  from  dangerous  obstaolee. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Union  couoty. 
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Fo$Ur  a.  Voorheea  and  Frank  Bergen,  for  the  plttiDtiff 
ta  error. 

AtcAord  V.  Lindabitry,  for  the  defendant  la  error. 

GtTHMBRB,  J. :  Christian  Otto,  the  intestate  of  the  defend- 
ant in  error,  was  a  member  of  the  police  foroe  of  the  city 
of  Elizabetb,  and,  at  the  time  of  bis  death,  was  engaged  in 
patrolling  Washington  avenue  and  other  atreeta  in  that 
city.  Hia  dead  body  waa  found  lying  upon  the  corner  of 
Waahtngton  avenue  and  Pearl  street,  about  three  feet 
from  the  base  of  one  of  the  electric  light  poles  of  the  plaint- 
iff in  error,  which  was  standing  there.  This  suit  waa 
thereupon  brought  by  the  defendant  in  error  against  the 
electric  light  company  to  recover  from  it  the  pecuniary 
Joss  sustained  by  the  widow  and  children  of  the  {intestate 
by  reason  of  hia  death;  the  plaintiff's  claim  being  that 
decedent's  death  was  caused  by  an  nlectric  shock,  received 
from  an  exposed  wire  upon  the  said  electric  light  pole,  and 
due  to  the  improper  construction  and  maintenance  of  the 
defendant  company's  electric  light  plant  at  that  point. 

Oa  the  trial,  at  the  close  of  the  plaintiff's  case,  there 
waa  a  motion  to  nonauit,  which  waa  refuaed  by  the  trial 
court,  and,  upon  thia  refusal,  error  is  assigned.  The 
grounds  upon  which,  it  is  claimed,  the  motion  to  nonsuit 
should  have  prevailed,  are — first,  that  the  evidence  failed 
to  show  anything  more  than  that  the  defendant  was 
possibly  responsible  for  the  death  of  Otto;  and,  second, 
that,  if  it  be  considered  that  the  evidence  warrants  the 
coDcluaioD  that  his  death  was  attributable  to  the  defendant, 
the  facta  also  demonstrate  that  he  contributed  by  hia  own 
negligence  to  the  accident  which  caused  hia  death. 

It  must  be  conceded  that  the  plaintiff  below  waa  bound 
to  show  something  more  than  that  the  defendant  was 
possibly  responsible  for  the  decedent's  death,  in  order  to 
entitle  him  to  a  verdict. 
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It  was  incumbent  upon  him,  in  the  absence  of  direct 
evidence  of  that  fact,  to  show  not  only  the  ezistence  of 
such  possible  responsibility,  but  the  existence  of  such  cir- 
cumstances aa  would  justify  the  inference  that  the  death 
was  cauaed  by  the  wrongful  act  of  the  defeudant,  and 
would  exclude  the  idea  that  it  was  due  to  a  cause  with 
which  the  defendant  was  unconnected.  Bond  T.  Smith, 
113  N.  Y.  378;  ffomton  v.  Trapkagen,  47  N.  J.  Law, 
23.  And  this,  it  scema  to  me,  he  has  done.  No  one  was 
present  when  the  decedent  came  to  his  death,  and  there- 
fore there  was  no  direct  evidence  to  show  how  it  was 
caused;  but  it  appeared,  from  the  plaintiff's  proofs,  that 
there  was  fastened  upon  the  pole,  at  the  foot  of  which 
decedent's  body  was  found,  a  reel,  around  which  waa 
wound  a  wire  rope  used  for  the  purpose  of  raising  and 
lowering  one  of  the  defendant's  arc  lamps;  that  the  reel 
was  about  on  a  level  with  the  top  of  a  man's  head;  and 
that  the  wire  rope  around  it  was  practically  uninsulated, 
and  waa  heavily  charged  with  electricity.  It  also  appeared 
that  the  po({  mortem  examination  of  decedent  ahowed  all 
his  organs  to  have  been  in  a  normal  condition;  that  his 
death  waa  not  caused  by  disease  of  any  kind  ;  that  there 
was  upon  his  left  hand,  and  running  all  the  way  across  it, 
a  freshly  made  burn,  about  one-sixth  of  an  inch  in  width; 
and  that  the  blood  was  in  an  abnormal  state,  its  condition 
being  such  as  is  found  in  the  bodies  of  persons  who  have 
died  from  electric  shock. 

These  facts,  unexplained,  not  only  make  it  reasonable 
to  suppose  that  the  decedent  came  to  his  death  through 
having  touched  with  his  hand  the  uninsulated  wire  upon 
the  reel  which  was  fastened  to  the  defendant's  electrio 
light  pole,  and  thereby  received  a  fatal  shock,  but  exclude 
any  other  inference.  For  such  a  death,  the  defendant  was 
plainly  responsible.  It  was  using,  in  the  public  streets  of 
Elizabeth,  an  agency  dangerous  to  human  life;  and  it  was 
bound  to  take  every  reasonable  precaution  to  protect  tha 
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public,  while  using  those  streets,  against  injury  from  that 
agency.  The  malDtalDing  upon  a  reel,  which  was  fasteoed 
to  air  electric  light  pole  bo  near  the  ground  as  to  be  within 
easy  reach  of  an  uninsulated  wire  heavily  charged  with 
electricity,  was,  in  my  judgment,  a  gross  neglect  of  the 
duty  which  it  owed  to  the  public. 

The  first  ground  upon  which  the  refusal  to  nonsuit  is 
attacked  is  without  force,  and  canuot  prevail. 

Nor  is  the  objection  that  the  decedent's  own  carelessness 
contributed  to  the  injury  which  cau^'^d  his  death  more 
tenable.  There  was  nothing  in  the  plaintiff's  case  to  show 
under  what  circumstances  he  received  the  shock  which 
killed  him,  and  nothing  therefore,  upon  which  bis  negli- 
gence could  be  predicated.  It  did  not;  appear  that  he  had 
knowledge  that  the  vilfewas  not  properly  insulated,  or 
that  it  was  charged  with  electricity,  and  he,  as  well  as 
every  other  member  of  the  public,  was  justified  in  presum- 
ing that  this  company  had  so  constructed  its  electric  light 
line,  and  was  so  maintaining  it,  that  it  would  not  be  a 
source  of  danger  to  persons  using  the  street.  Durani  v. 
Palmer,  6  Dutcher,  644;  Houston  v.  Traphagen,  svpra. 

Whether  the  decedent  was  guilty  of  negligence  in  coming 
into  contact  with  this  live  wire  depended  entirely  upon  the 
circumstances  under  which  it  was  done.  Such  negligence 
cannot  be  presumed  from  the  mere  fact  of  his  having  done 
ao  and,  as  there  was  nothing  else  in  the  plaintiff's  case  to 
indicate  carelessness  on  the  part  of  his  intestate,  themotioo 
for  DODsnit  was  without  support  on  this  ground  also. 

The  judgment  of  the  Circuit  Court  should  be  affirmed. 

For  Affirmance — Thc  CHUfOLLOB,  Chief  Justice, 
Dbpdb,  Dixon,  Gakrison,  Gomhbkb,  Lippincott,  Lud- 
u>V,  Maobb,  Babealow,  Hendkickson,  Nixon,  12, 

For  Beveraal  —  None. 


KOm.— See  note  to  Xkut  Torn.  TUepA.  Co.  r.  Bimmi'  Adm'r,  poA 
VOL.    VI — 16. 
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KOBA  DtLLON  V.  ALLBOHEinr  CoOBTTy  LlOHT  OoMPANT. 
Pentugtvania  SuptrnM  Court,  January  4,  1837. 


The  hot  th&t  an  eleotrio  company  permitted  &  dend,  useleas  and  aninaa- 
lat«d  wira  to  remain  npoa  itt  poles,  in  a  street  crowded  with  live  wire*, 
although  knowing  that  it  was  liable  to  break  and  oariy  the  current  to 
the  ground  b;  falling  oorosa  a  live  wire,  held,  to  warrant  a  finding  of 
negligence. 

^e  aot  of  a  policeman  on  duty,  In  attempting  with  his  maoe  to  pudi 
ulde  such  &  wire,  which  had  broken  and  was  hanging  in  dangsroni 
proximitj  to  a  street  orossing  and  emitting  sparks,  thus  showing  that  it 
was  charged,  hdd,  not  oontributoij  negligence  as  matter  of  law. 

Appeal  by  defendant  from  judgment  of  Allegheny 
County  Court  of  Common  Fleas,  for  damages  for  the 
death  of  plaintiff's  husband,  a  policeman,  who  was 
killed  by  an  electric  shock  received  while  attempting  to 
remove  from  a  street  croasiug  a  broken  wire,  charged 
with  electricity  from  live  wires  across  which  it  had  fallen. 

The  opiniOQ  of  the  trial  court  in  overruling  the  motion 
for  a  new  trial  was  as  follows: 

"The  jury  have  found,  upon  sufficient  evidence,  that 
the  defendants  permitted  a  dead  and  useless  wire  to  remain 
upon  their  poles,  on  a  street  crowded  with  charged  wires, 
many  of  them  having  such  current  passing  through  thera 
that  the  slightest  touch  meant  death.  They  knew,  as  their 
own  witnesses  testify,  that  any  wire  upon  those  poles  waa 
liable  to  break  and  carry  the  deadly  current  to  the  ground 
by  falling  across  a  live  wire,  especially  if  the  wire  was  a 
naked  one,  as  this  wire  admittedly  was.  This  dead,  use- 
less  and  uninsulated  wire  did  break,  fell  across  a  charged 
wire,  carried  down  the  current,  and  the  death  of  the  plaint- 
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iff'a  husband  was  the  result.  We  certainly  cannot  dis- 
turb the  verdict  because  of  the  finding  of  the  jury  on  the 
question  of  defendant's  negligence.  The  only  question 
which  we  are  called  upon  to  consider  is  that  of  the  alleged 
contributory  negligence  of  the  man  who  was  killed.  He 
knew  that  the  wire  was  conducting  a  dangerous  current  of 
electricity.  If  he  had  no  duty  imposed  upon  him  with 
respect  to  it,  he  bad  sufficient  notice  to  make  it  negligence 
for  him  to  interfere  with  it.  He  was,  however,  a  police- 
man on  duty  at  the  time,  and  upon  the  street  on  which 
the  wire  fell.  It  hung  from  a  pole,  the  end  resting  on  the 
ground  near  the  foot  crossing,  and  at  intervals  emitting 
sparks.  It  was  a  rainy  night,  and  any  contact  with  the 
wire  meant  injury.  Even  the  touch  of  the  frame  of  an 
umbrella  of  one  passing  to  the  wire  would  doubtless  have 
caused  the  instant  death  of  him  who  carried  it.  Will  the 
law  say  to  the  policeman  on  duty  under  such  circumatancea 
that  his  sole  or  primary  duty  is  to  look  out  for  his  own 
safety?  If  it  will  not,  then  this  question  was  one  for  the 
jury.  It  was  told  that,  if  he  voluntarily  took  the  wire  in 
his  hand,  there  could  be  no  recovery.  The  testimony 
showed  that  he  undertook  to  remove  it  with  bis  mace — a 
method  which,  under  ordinary  circumstances,  would  have 
been  perfectly  safe.  In  some  unexplained  way,  he  came 
into  more  danegrous  contact  with  the  wire.  Test  the  case 
by  changing  the  position  of  the  parties.  Suppose,  in  push- 
ing aside  this  wire  with  bis  mace,  Dillon  had  brought  it 
in  contact  with,  »i^'\  thus  injured,  some  one  who  was 
passing  by,  and  had  been  sued,  would  any  court  have  the 
bArdibood  to  say,  ander  the  circumstances,  as  matter  of 
JftW,  that  he  was  guilty  of  negliegnce?  Doubtless,  by 
standing  on  the  sewer  drop,  especially  on  this  wet  night, 
be  increased  bis  danger.  But  a  negligent  company  can- 
not, for  the  purpose  of  escaping  liability  for  its  acts,  set 
up  *  duty  on  the  part  of  policemen  to  be  expert  electric- 
jana;  and  we  must,  in  discussing  this  question,  assume 


by  Google 


g4i  AMERICAN  ELECTRICAL  0ASE8.      [vol.  6 

DllloD  V.  Light  Co. 

the  Ddgligence  of  defeDdaut  company.  Look  at  the  matter 
as  we  will,  we  must  either  any  to  all  policemen  that  in 
Buch  cases  they  must  put  their  own  safety  before  that  of 
the  citizens  whom  it  is  their  business  to  protect,  or  submit 
the  question  of  negligence  as  one  of  fact  to  be  determined 
by  the  jury.  If  there  was  error  committed  in  the  charge 
in  this  case,  it  was  in  favor  of  defendant.  We  are  by  no 
means  certain  that  the  maintaining  on  a  street  like  this  of 
naked  wires,  which  might  be  insulated,  is  not  negligence 
or  at  least  evidence  of  negligence.  Even  if  a  wire  has  no 
current  of  its  own,  it  will,  when  broken,  if  uninsulated, 
much  more  readily  lead  off  a  dangerous  current  from 
another  wire.  Where  the  necessary  dangers  are  so  great, 
the  unnecessary  ones  should  all  be  eliminated.  The 
motion  for  a  new  trial  must  be  refused." 

Qeorge  C.  Wilson  and  William  D.  Evant,  for  appellant. 

MaTTon  &  ifcQirr,  for  appellee.. 

Per  Coriah:  The  only  subjects  of  complaint  in  this 
case  are  the  learned  trial  judge's  refusals  to  affirm  defend- 
ant company's  throe  points  for  charge,  in  each  of  which  he 
was  substantially  requested  to  direct  a  verdict  in  its  favor. 
There  appears  to  be  no  exception  to  his  general  charge,  nor 
to  any  of  bis  rulings  on  questions  of  evidence,  etc.  It  is 
very  evident  from  an  examination  of  the  testimony  that  it 
presented  material  questions  of  fact,  which  the  jury  alone 
could  legally  determine.  The  case  was  accordingly  sub- 
mitted to  them  in  a  clear  and  accurate  charge — quite  as 
favorable  to  the  defendant  as  it  could  reasonably  ask.  The 
action  of  the  learned  judge  in  refusing  to  take  the  ease 
from  the  jury,  and  in  submitting  to  them  both  controlling 
questions  of  fact — defendant  company's  negligence,  andjtbe 
alleged  contributory  negligence  of  the  deceased — ia  so  fully 
vindicated  in  what  he  says  in  bis  opinion  overruling  tbd 
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motion  for  a  new  trial  timt  it  ia  wholly  unnecessary  to  refer 
in  detail  to  the  tostlmooy  that  required  the  court  to  submit 
tb«  case  to  the  jury,  and  authorized  them  to  find  as  they 
did.  Id  view  of  the  instructions  under  which  the  jury 
acted,  their  verdict  necessarily  implies  a  finding  that 
defendant  company  was  guilty  of  negligence  in  leaving  the 
broken,  uninsulated  telephone  wire  in  suob  a  position  as 
to  endanger  the  Uvea  of  persona  using  the  street,  and  that 
plaintiff's  husband,  in  the  proper  discharge  of  his  duty  as 
a  police  officer,  labile  attempting  to  remove  the  dangerous 
nnisance,  was  brought  in  contact  with  the  charged  wire, 
and  thus  without  any  negligence  on  his  part,  lost  bis  life. 
The  verdict  was  clearly  warranted  by  the  evidence. 
Judgment  affirmed. 

Hotc— 8m  note  to  Eeut  TetM,  3W«p&.  Co.  ▼.  Slmmt'  Adn'r,  poit 


JOHK   S.  MiTCHBLL  V.  CHA.RLKSTON    LlOHT  £  PoWBK   COU- 
PASY. 

South  Carolina  Supreme  Court,  September  17, 1895. 

IKJOBT  BT  ELaorUO  SHOOK. — iNSTBUOnOKS  TO  JUKt, 

In  an  Mstioii  for  dAmsgM  dna  to  aleotric  shook  oanMd  b7  oontftot  with  w, 
wire  which  .b&d  brokau  and  the  aevered  ends  were  hanging  near  the 
•tract,  variona  in«tructioiia  to  the  Jui?  were  held  not  to  oonstltuts  rever- 
tf  Ue  error;  in  view  of  the  role  that  the  oharge  mu«t  be  ocnsldered  aa  a 
wbole,  and  that  all  the  ambiguitiea,  defants  and  errors  in  the  Instruc- 
tiona  complained  of  were  oared  by  other  Inetruotiona  and  by  the  gui- 
»al  taaat  of  the  charge. 

Appbal  by  defendant  below  from  judgment  of  Charloi- 
ton  County  Circuit  Court  of  Common  Pleas. 

All  the  questions  arose  over  alleged  errors  in  instrue- 
Kotis  to  the  jury.    The  ioatructiong  complained  of  and 
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Others   bearing    upon  tha    questioQB   at  issue    are    suffi> 
ciently  stated  in  the  opinion. 

Ficien  &  Ilughes,  for  apppllant. 

Buist  &  Buist,  for  respondent. 

Uart,  J. :  The  ftppellant  ia  a  corporation  engaged  in 
generating  and  furnishing  electricity  in  the  city  of  Charles- 
ton, 8.  C,  for  the  purpose  of  illumination  and  motive 
power.  On  the  16th  of  December,  1893,  during  the  prev- 
alence of  a  violent  windstorm,  one  of  the  electric  wires  of 
the  defendant,  fully  charged  with  electricity,  broke,  and 
the  two  severed  ends  rested  on  the  ground  in  one  of  the 
thoroughfares  of  the  city.  The  defendant's  testimony 
tended  to  show  that  the  wire  broke  about  2  o'clock,  while 
the  testimony  of  the  plaintiff  tended  to  show  that  it  broke 
,  at  an  earlier  hour  in  the  day,  and  that  between  12  and  I 
o'clock  on  the  day  of  the  accident,  the  defendant  was 
notified  that  there  was  some  trouble  with  its  wires,  and 
that  they  were  dangerous.  At  about  3  o'clock  P.  M.  the 
plaintiff,  while  passing  through  this  thoroughfare,  was 
injured  by  the  fallen  wire.  He  was  instantly  shocked,  upon 
comingin  contact  with  it,  and  fell  to  the  earth  unconscious. 
For  some  time  thereafter  he  was  confined  to  his  bed, 
during  which  period  he  suffered  greatly.  His  hand  was 
badly  burned,  and  he  lost  the  use  of  two  fingers.  This 
action  was  instituted  to  recover  damages  for  such  injuries. 
The  plaintiff  charged  negligeoce  on  the  part  of  the  defend- 
ant, in  that  it  permitted  its  wires  charged  with  electricity 
to  hang  suspended  over  a  thoroughfare  of  the  city,  so  as  to 
become  daugerous  to  passers  on  the  street,  and  that  the 
plaintiff,  a  passenger,  in  consequence  thereof,  was  seri- 
ously injured  by  the  said  wire  charged  with  electricity, 
and  was  damaged  to  the  extent  of  120,000.  The  defendant 
joined  issue  on  these  allegations,  and  set  up  the  defense  of 
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contributory  negligence  on  the  part  of  the  plaintiff;  aleo, 
set  up  ttie  f urtber  defense  that  the  injury  resulted  from  tbe 
act  of  God.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  |10,000.  The  defendant  moved  for  a  new 
trial  before  bis  honor,  Judge  Qaby,  who  granted  an  order 
for  a  new  trial,  unless  tbe  plaintiff  would  remit  $2,500  of 
the  verdict,  wbicb  the  plaintiff  did.  Tbe  charge  of  tbe 
presidiog  judge  will  be  set  out  in  the  report  of  the  case. 

The  appellant's  first  exception  is  as  follows:  "(1)  That 
tbe  presiding  judge  erred  in  charging  the  jury  as  follows: 
'If  a  cyclone  that  could  not  be  anticipated  or  reasonably 
fOTf^een  was  the  cause  of  that  wire  falling,  and  tbe  com- 
pany was  'not  nagligeDt  in  allowing  it  to  remain  there  for 
an  unreasonable  length  of  time,  then  under  those  circum- 
stances, it  would  not  be  liable. '  "  It  is  not  contended  that 
tbe  detached  portion  of  the  charge,  in  itself,  states  an 
errooeous  principle  of  law,  but  that  it  is  misleading, 
inasmuch  as  the  jury  might  have  inferred  that  if  a  cyclone 
which  might  have  been  anticipated,  or  reasonably  fore- 
seen, was  tbe  cause  of  tbe  wire  falling,  and  the  company 
was  not  negligent  in  allowing  it  to  remain  there  for  an 
unreasonable  length  of  time,  still,  under  those  circum- 
stances, it  would  be  liable.  The  appellant  also  contended 
"that  the  presiding  judge,  in  confining  his  declaration  to 
the  effect  of  the  class  of  storms  commonly  designated  as 
'cyclone,'  rejected  tbe  proposition  that  any  other  class  of 
vtorm,  or  that  a  storm  of  not  quite  the  same  degree  of 
violence  as  a  cyclone,  would  operate  to  relieve  the  defend- 
ant from  liability,  were  it  in  other  respects  free  from  negli- 
geoce."  Under  (he  numerous  decisions  of  this  court  tbe 
principle  is  well  established  that  tbe  charge  of  tbe  circuit 
judge  to  the  jury  must  be  considered  an  a  whole.  When 
an  exception  is  taken  to  a  certain  portion  of  tbe  presiding 
judge's  charge  to  the  jury,  it  is  the  duty  of  this  court,  in 
considering  this  exception,  to  look  to  the  entire  charge,  to 
ascertain  whether  or  not  tbe  detached  portion  of  the  charge 
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correctly  states  the  views  of  the  law  which  the  presiding 
judge  intended  to  convey  to  the  jury.  In  his  charge  to 
the  jury  touching  this  question,  bis  hoQor  said:  "The 
question  for  you  is,  were  these  wires  erected  so  as  to  antici- 
pate any  ordinary  occurrence  in  the  weather?  Was  it  the 
act  of  Qod,  or  was  it  the  careless  or  loose  manner  in  which 
the  wires  were  erected,  which  caused  this  wire  to  break? 
If  it  were  the  act  of  God  — that  is,  such  an  act  as  a  busi- 
ness tnau  of  ordinary  forethought  and  prudence  could  not 
anticipate — then  the  company  would  not  be  liable  under 
those  ciroumstaacea.  But,  on  the  other  hand,  the  com 
pany  is  charged  with  so  placing  their  wires,  and  so  keep 
ing  them  in  repair,  as  to  withstand  the  ordinary  weather — 
rain,  heat,  cold  and  wind.  It  is  alleged  on  the  part  of  the 
company  that  the  wire  was  broken  in  consequence  of  a 
severe  storm.  Was  it  an  ordinary  windy  day,  such  as  ia 
liable  to  occur  at  that  time  of  the  year,  or  was  it  one  that 
could  not  be  anticipated?  The  law  does  not  require 
impossibilities.  If  a  cyclone  that  could  not  be  anticipated, 
or  reasonably  foreseen,  was  the  cause  of  that  wire  falling, 
and  the  company  was  not  negligent  in  allowing  it  to 
remain  there  for  an  unreasonable  time,  then,  under  those 
circumstances,  it  would  not  be  liable.  But  if  the  accident 
was  one  due  to  the  wires  being  improperly  erected,  or 
improperly  maintained  in  repair,  or,  having  been  properly 
erected,  were  broken,  and  allowed  to  remain  on  the  streets 
an  unusually  long  time,  then,  if  the  injury  to  the  plaintiff 
occurred  under  those  circumstances,  the  company  would  be 
liable  to  compensate  him  in  damages.  These  are  the 
general  observations  that  I  desire  to  call  to  your  attention 
before  passing  upon  the  points  of  law  I  have  been  requested 
to  charge  you."  When  that  portion  of  the  charge  set  out 
in  the  exception  is  considered  in  connection  with  the  entire 
charge  on  the  question,  we  see  no  ground  for  sustaining 
the  objection  to  it  that  it  might  have  misled  the  jury.  We 
come  nest  to  a  consideration  of  appellant's  second  objeC' 
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tion  to  the  language  of  the  preBidiag  judge  contained  in 
thfl  first  exception.  The  presiding  judge  used  the  word 
"cyclone,"  in  bis  charge  to  the  jury,  because  the  witnessea 
had  testified  that  the  day  when,the  injury  waa  auBtaioed 
was  cyclonic.  The  charge  was  therefore  baaed  upon  the 
testimony  and  applicable  to  this  caae.  When  the  charge 
was  conaidered  in  its  entirety,  we  do  not  see  how  it  can 
be  construed  as  annouacing  the  proposition  of  law  that,  it 
the  defendant  was  free  from  negligence,  it  would  atill  be 
liable,  if  the  falling  of  the  wire  was  caused  by  a  class  of 
storm  other  than  a  cyclone,  or  by  a  storm  of  not  quite  the 
same  degree  of  violence  as  a  cyclone.  The  first  exception 
is  overruled.  The  second  exception  is  as  follows:  "(2) 
That  the  presiding  judge  erred  in  refusing  to  charge  the 
defendant's  second  request  to  charge,  viz.,  that 'if  the  jury 
find  that  the  wire  in  question  was  broken  by  a  storm,  or 
from  some  cause  beyond  the  control  of  the  defendant,  then 
no  blame  can  attach  to  the  defendant  from  the  fact  that 
the  wire  fell,  and  remained  lying  on  the  ground  in  the 
public  thoroughfare,  unless  it  was  allowed  to  remain 
there  after  notice,  for  an  unreasonable  length  of  time;  that 
is,  for  a  period  of  time  longer  than  would  furniah  a  reason- 
able opportunity  for  the  removal  of  the  wire.'  "  The 
words  "after  notice"  rendered  the  proposition  of  law 
therein  stated  unsound,  for  the  reason  that  the  negligence 
of  the  defendant  might  have  consisted  in  its  failure  to 
know  the  facts  connected  with  the  breaking  of  the  wire. 
In  other  words,  the  defendant  might  have  been  negligently 
ignorant.  District  of  Columbia  v.  Woodbury,  136  U.  S. 
463;  Branch  v.  Port  Royal,  etc.  Railway  Co.,  85  S.  0. 
406.  It  was  not  the  duty  of  the  circuit  judge  to  strike 
out  that  part  of  the  request  to  charge  which  rendered  it 
defective,  and  then  charge  so  much  thereof  as  embodied 
s  sound  proposition  of  law.  Ountsr  v.  Manufacturing  Co., 
16  8.  0.  443,  and  numerous  other  cases  in  this  State. 
The  second  exception  is  overruled. 
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The  third  exception ia  as  follows:  *'(3)  That  the  presid- 
ing judge  erred  in  refusing  to  charge,  and  in  striking  out 
from  the  defendant's  third  request  to  charge,  (he  words 
'being  informed  of,'  where  they  occur  in  said  request, 
immediately  following  the  words  'a  reasonable  time 
after.'"  The  third  request  to  charge  is  as  follows:  "That 
the  defendant  was  entitled  to  a  reasonable  time  after  [being 
informed  of]  the  fall  of  the  wire,  in  which  to  repair  it,  or 
to  remove  it  out  of  the  way  of  persona  using  the  streets; 
and,  if  the  jury  find  that  the  injury  to  the  plaintiff 
occurred  before  the  expiration  of  such  reasonable  time, 
then  the  plaintiff  is  not  entitled  to  recover  anything  in  this 
action."  This  exception  cannot  be  sustained.  The  jury 
might  have  found  that  the  injury  to  the  plaintiff  occurred 
before  the  expiration  of  a  reasonable  time  after  the  defend- 
ant was  informed  of  the  fall  of  the  wire;  yet  this  would 
□ot  necessarily  have  precluded  the  plaintiff  from  recovering 
damages,  because  the  negligence  of  the  defendant  might 
have  consisted  in  failing  to  take  proper  steps  to  receive 
information  concerning  the  condition  of  its  wires.  Under 
this  request  to  charge,  if  the  defendant  was  not  informed 
of  the  fall  of  the  wire  until  a  week  or  a  month  thereafter, 
it  would  still  have  been  entitled  to  a  reasonable  time  to 
remove  the  obstruction,  after  such  notice,  although  it 
might  have  been  negligently  ignorant.  The  defendant 
waa  bound  to  exercise  duo  diligence  to  receive  information 
as  to  the  condition  of  its  wires,  and  its  failure  to  use  proper 
diligence  in  this  respect  would  constitute  negligence.  The 
third  exception  is  overruled. 

The  fourth  exception  is  as  follows:  "(4)  That  the  pre- 
siding judge  erred  in  refusing  to  charge  the  defendant's 
fifth  request  to  charge,  viz.,  that  'if  the  jury  find  that  the 
plaintiff  was  injured  by  coming  in  contact  with  defend- 
ant's wire,  and  that  by  the  exerciae  of  ordinary  care  he 
could  have  avoided  such  contact,  then  the  plaintiff  is  not 
entitled  to  recover  anything  in  this  action.'  "       It  would 
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hare  been  error  on  the  part  of  the  circuit  judge  to  refuse 
thia  request,  were  it  not  for  the  fact  that  he,  in  substance, 
ohu^ed  the  proposition  of  law  therein  contained  la  another 
part  of  his  charge  to  the  jury,  to  wit,  in  charging  the  defend- 
aot's  aixth  request  to  charge,  which  is  as  follows:  "If  the 
jury  find  that  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff  in  any  degree  contributed  to  the  injury,  then  the 
plaintiff  cannot  recover  in  this  action."  Whether  or  not 
the  plaintiff  had  knowledge  that  the  wire  was  filled  with 
electricity,  was  a  fact  to  be  considered  by  the  jury  in  deter- 
mining the  question  of  negligence  on  the  part  of  the  plaint- 
iff in  coming  in  contact  with  the  wire,  but  the  failure  to 
make  mention  of  the  electricity  in  the  request  to  charge  did 
not  render  the  propositions  of  law  therein  stated  unsound. 
For  the  reason  that  this  request  was  substantially  pre- 
sented to  the  jury,  the  fourth  exception  is  overruled. 

The  fifth  exception  is  as  follows:  "That  the  presiding 
judge  erred  in  commenting  upon  the  plaintiff's  seventh  re- 
quest to  charge,  and  explaining  the  same  as  follows:  'If  a 
man  is  in  danger,  and  in  order  to  avoid  that  danger,  bona 
fide,  does  something  which  is  dangerous,  that  would  not  be 
considered,  inlaw,  contributory  negligence.',"  These  words 
are  to  be  construed  in  eonnection  with  the  seventh  request 
to  charge,  which  is  as  follows :  ' '  When  one  is  placed  by  the 
cegligODce  of  another  in  a  situation  of  terror,  bis  attempt 
to  escape  danger,  even  by  doing  an  act  which  is  in  itself 
dangerous,  and  from  which  injury  results,  is  not  contrib- 
utory negligence,  such  as  will  prevent  him  from  recover- 
ing." It  will  be  observed  that  the  exception  does  not 
question  the  correctness  of  the  law  as  charged  in  the  seventh 
request,  but  only  complains  of  error  on  the  part  of  the  pre- 
siding judge  in  using  the  foregoing  words  after  charging 
said  request.  When  the  words  used  by  the  circuit  judge 
are  considered  in  connection  with  the  seventh  request,  it 
will  be  seen  that  they  do  not  lay  down  a  different  propoai- 
tioQ  of  law  from  that  contained  in  said  request,  and  that 
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they  are  simply  explanatory  of  said  request.  Even  if  con- 
sidered aloQe,  these  words  do  not  state  an  erroneous 
principle  of  law,  although,  in  themselves,  they  are  not  as 
comprehensive  as  might  have  been  desired.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  Circuit  Court 
be  afBrmed. 

NOTB.— See  note  to  Eaat  TOttt.  Td^A.  Co.  t.  Simma'  Adm'r,  post. 


Dbnnis  J.  Griffin  v.  Unitbd  Elbctbic  Light  Company. 

JUaaaaehuaetU  Supreme  Jvdimal  Court,  Oatdber  19, 189S. 

(164  Mow.  49S.) 

IKJUBT  FROU  SHOCK.— NEOLIORITOI  AND  O0NTBIBI7TOKT  HBOUOSIiaS. 


A  oompauy  maintaining  eleotrio  wires  owes  to  every  person  who,  for  pur- 
posee  of  bosinesa,  is  right!  iillj'  npon  the  premises  where  they  are  main- 
tained, the  duty  to  nee  reasonable  diligenoe  to  see  that  its  wires  are 
kept  in  repair  and  properly  inaulated. 

In  an  action  for  damages  for  iojuTies  by  electrio  shook,  questions  of  neg- 
l^^oe  and  contributory  negligence  held  properly  submitted  to  the  juiy, 

JD^nom-tA  t.  Boston  Elee.  Lt.  Co.,  6  Am.  Electl.  Cas.  312,  cited;  Sector 
T.  Boston  Eleo.  Lt.  Co.,  G  Am.  Electl.  Gas.  800,  distinguished. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Hampden  county,  upou  verdict  directed  for  defendant. 
Facts  stated  in  opinion. 

J.  B.  CarroU  for  the  plaintiff. 

Wm.  S.  Brooks  (  W.  Hamilton  with  him),  for  the  defend- 
ant. 

Lathrof,  J. :  This  is  an  action  of  tort,  for  personal 
injuries  sustained  by  the  plaintiff  by  receiving  an  electrical 
shock  from  a  wire  of  the  defendant  company.     The  plaint- 
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tiff  waa  a  tinsmith,  and  was  at  work,  with  a  fellow 
Bervant,  placing  a  galvanized  iron  conductor  on  the  rear 
of  a  building  called  the  American  House.  He  was  upon 
the  ground,  and  his  fellow  servaut  was  on  a  ladder  near 
the  roof  of  the  building,  which  was  about  twenty- 
two  feet  from  the  ground.  The  wire  from  which 
the  plaintiff  received  the  shock  ran  along  the  wall  of  an- 
other  building  until  it  reached  a  point  about  two  feet  from 
a  corner  formed  by  this  building  with  the  American 
House,  and  then  ran  diagonally  across  the  corner  to  the 
wall  of  the  American  House,  at  a  point  eigdt  or  ten  feet  from 
the  same  corner,  where  it  entered  a  square  iron  block 
attached  to  the  wall  of  the  American  House.  This  wire 
was  about  twelve  feet  from  the  ground.  Six  or  eight  inches 
higher  than  this  wire  and  about  eight  inches  nearer  to  the 
building,  another  wire  ran  along,  and  went  into  the  same 
box.  The  conductor  was  to  be  placed  in  the  corner  formed 
by  the  two  buildings,  for  the  purpose  of  carrying  off  water 
from  a  gutter  under  the  eaves  of  the  American  House. 

We  are  of  opinion  that  there  was  evidence  for  the 
jury  that  the  plaintiff  was  in  the  exercise  of  due  care.  The 
jury  might  well  have  found,  on  the  evidence,  that  the  injury 
waa  caused  by  the  pipe's  coming  in  contact  with  a  place 
on  the  wire  where  the  insulating  material  had  become  worn 
off.  It  cannot  be  said,  as  matter  of  law,  that  this  condi- 
on  was  so  apparent  to  the  plaintiff  that  he  must  have  seen 
it,  or  ought  to  have  seen  it,  although  the  accident  happened 
in  the  forenoon.  While  an  expert  may  consider  it 
dangerous  to  touch  any  wire  unless  he  knows  it  to  be  a 
harmless  one,  there  was  evidence  that  the  plaintiff  waa  not 
an  expert,  and  did  not  know  that  an  electric  light  wire 
would  do  any  hurt,  or  that  electric  light  wires  ran  on  the 
sides  of  buildings.  Tbe  question  of  his  due  care  was  for 
the  jury.  lUinffSworth  t.  Bleetrto  JAght  Co*,  161 
Mass.  683,  688. 

We  are  of  opinion,  also,  that  there  was  evidence  of  the 
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defeadsDt'B  negligence,  proper  to  be  considered  by  the 
jury.  There  was  certainly  evidence  that  the  insula- 
tion of  the  wire  waa  gone,  and  its  condition  was  such 
that  the  jury  might  have  found,  from  the  description 
given  of  it  by  the  witneasea,  that  it  had  been  in  tbat  con- 
dition for  auch  a  length  of  time  that  the  defendant 
ought  to  have  known  of  it.  The  plaintiff  was  not 
a  trespasser,  or  a  mere  licensee,  who  muat  take  the  prem- 
ises of  another  as  he  finds  them.  He  was  rightfully  on 
the  premises,  for  purposes  of  buaineas.  On  these  prem- 
iees  the  defendant  had  rightly  placed,  aa  the  case  finds, 
two  electric  wires.  These  were  a  source  of  danger,  unless 
properly  insulated.  This  fact  was  recognized  by  the 
defendant,  by  insulating  them.  But  it  was  negligent  if  it 
failed  to  use  reasonable  diligence  in  seeing  that  its  wires 
were  kept  in  a  atate  of  repair.  Thia  duty  it  owed  at  least 
to  every  person  who,  for  purposes  of  businesa,  was  right- 
fully upon  the  premises.  What  its  duty  waa,  in  this 
respect,  as  to  other  persons,  we  have  no  occasion  to 
inquire.  See  lUingsworth  v.  Boston  Electric  Idght  Co., 
ubi  supra. 

The  ruling  of  the  justice  of  the  Superior  Court  in  favoi 
of  the  defendant  is  stated  in  the  report,  upon  which  the 
case  comes  before  uh,  to  be  baaed  upon  the  case  of 
Bectar  t.  Boston  Electric  Idght  Co.,  161  Mass.  558. 
But  that  case  dlEfers  essentially  from  the  one  before  us. 
There  a  lineman  of  a  telegraph  and  telephone  com- 
pany was  sent  to  attach  a  wire  to  a  atandard  owned  by  the 
defendant  on  the  roof  of  a  building  numbered  45  Temple 
Place,  in  Boston.  Instead  of  entering  this  building,  and 
going  out  upon  the  roof,  he  went  up  through  the  building 
numbered  29  Temple  Place,  and  passed  over  the  roofa  oi 
several  intervening  buildings  until  he  came  to  the  roof  ol 
No.  41,  which  waa  next  to,  but  higher  than,  the  roof  of 
No,  45.  A  bunch  of  wires  ran  from  the  standard  on  No. 
45  over  a  small  portion  of  the  roof  of  No.  41.     The  plaint- 
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iff  Btfwped  under  these  wires  to  see  bow  he  could  get  OD  to 
the  roof  of  No.  45,  and  was  injured  by  reason  of  the  insula- 
tion being  worn  off  from  one  of  these  wires.  The  case  was 
decided  in  favor  of  the  defendant  upon  the  ground  that  the 
defendant  owed  no  duty  to  the  plaintiff  to  maintain  an 
effectual  insulation  of  its  wires  over  other  buildings  than 
that  on  which  its  standard  was  placed,  which  was  the 
only  place  to  which  the  telegraph  and  telephone  company 
sent  the  plaintiff  or  where  be  had  a  right  to  be.  In  the 
case  at  bar  the  plaintiff  was  rightfully  where  he  was 
when  injured.  The  question  of  the  defendant's  negli- 
gence was  for  the  jury. 

By  the  terms  of  the  report,  tbe  order  must  be,  ease  to 
ikmd  for  trial. 

Note.— See  note  to  Eatt  Tenn.  Teleph.  Co,  t.  Simmt'  Adm'r,  post. 


S.  T.  MoLatighlim  v.  Ik)UI3VILLb  Electbic  Light  Com- 
pany, 

Kentvckg  Court  of  4ppeal«,  November  IB,  1896. 

iNJUBT  BT  ELKTrSIC  SHOCK. 

It  h  tbe  dntf  of  an  electric  light  oompanj  to  perfeotlj  inanlate  Its  wlrea 
at  pointa  where  perauns  are  apt  to  oome  in  ooutact  with  them,  and  to 
use  th«  utmost  oare  to  keep  them  insulated. 

Proof  of  injury  to  a  person  bj  oontaot  with  an  eleotrio  light  wire,  tha 
Inmlation  of  which  at  a  joint  had  beoome  defective,  by  reason  of  the 
loomalng  of  the  wrapping,  is  oonclnaive  proof  of  the  negligence  of 
tbe  company  maintaining  the  wire  in  failing  to  keep  it  insolated,  it 
being  ao  located  that  persons  were  liable  to  oome  in  contact  with  it. 

C—  of  tiiis  BsrleB  cited  in  opinion,  appearing  in  bold  faced  type:  Ctementt 
■».  Lmaatana  Etas.  lA.  Co.,  toL  1,  p.  881;  Zfavnea  t,  BaUigh  Oat  Co., 
TO).  6,  p.  264. 

Appbal  by  plaintiff  from    judgment  of   Circuit  Court, 
JefTersoD  county. 
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Junius  C.  Klein,  for  appellant. 

Gibson  &  Marshall,  O'Neal,  Phelps  &  Pryor,  aod  Phelps 
&  Thum,  for  appellee. 

GuppY,  J.:  It  13  alleged  in  the  petition  in  thia  action 
that  "the  plaintiflf  is  and  was  on  the  8th  day  of  July,  1893, 
a  painter  by  trade,  and  followed  the  same  for  a  livelihood, 
and  was  on  the  8th  day  of  July,  1893,  engaged  in  painting  a 
house  on  the  east  aide  of  Fourth  street,  in  the  said  city  of 
Louisville,  between  Market  and  Main  streets,  and  numbered 
— ;  that  on  said  8th  day  of  July,  1893,  and  long  prior 
thereto,  the  defendant,  its  agents  and  servants,  heid 
erected  and  maintained  one  of  its  electric  wires,  charged 
with  electricity,  on  the  side  of  said  house  facing  Fourth 
street;  that  the  said  wire  on  the  8tb  day  of  July,  and  long 
prior  thereto,  was  insufficiently,  carelessly  and  negligently 
insulated,  and  that  defendant,  its  agents  and  servants, 
were  well  aware  of  said  want  of  insulation,  or  could  have 
been  aware  of  same  by  the  exercise  of  proper  diligence ; 
that  plaintiff  on  said  8th  day  of  July,  ]893,  while  in  the 
discharge  of  his  duties  as  painter  aforesaid,  and  without 
fault  on  his  part,  came  in  contact  with  said  wire,  which  at 
the  said  time  was  heavily  charged  with  electricity  by  the 
defendant,  its  agents  and  servants,  whereby  he  was 
severely  shocked  and  rendered  insensible,  and  that  he 
remained  insensible  and  unconscious  for  20  minutes  and 
more;  that  he  suffered  severe  pain,  both  physically  and 
mentally,  by  reason  of  said  shock,  and  that  the  flesh  of 
his  left  hand  was  burnt  and  blistered  to  such  an  extent 
as  to  render  the  said  hand  useless,  and  that  ever  since  and 
now  said  plaintiff  is  unable  to  use  said  hand  in  the  per- 
formance of  his  vocation  as  a  painter;  that  the  plaintiff  is 
rendered  less  able  thereby  to  make  a  living  at  his  trade 
as  a  painter;  that  the  said  injuries  received  by  the  said 
plaintiff  are  permanent,  and  that  his  entire  nervous 
system,  by  reason  of  said  shock,  is  unbalanced,  causing 
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plaintiff  much  and  severe  pain;  that  the  said  injuries 
complained  of  herein  were  caused  wholly  by  the  gross 
negligence  of  the  defendant,  its  agents  and  servants;  that 
the  plaintiff  has  been  damaged  by  reason  of  said  injuries  in 
the  aum  of  92,500.  Wherefore,  the  plaintifif  prays  judg- 
ment againat  the  defendant  for  the  sum  of  $2,600,  and  for 
his  costa,  and  for  all  proper  relief."  The  defendant  filed  a 
draeurrer  to  the  petition,  which  was  overruled  by  the  court. 
The  first  paragraph  of  the  answer  substantially  denies  all 
the  averments  in  the  petition  which  show  any  right  to 
recover.  The  second  paragraph  of  the  anawer  ia  aa  follows : 
"Further  answering,  this  defendant  says  that  the  injuries 
received  by  the  plaintiff,  and  aet  forth  in  the  petition, 
were  received  wholly  and  entirely  because  of  his  want  of 
proper  care  and  caution  in  looking  out  for  hia  own  safety 
ftnd  by  reason  of  hia  carelessness  in  coming  in  contact  with 
an  electric  light  wire,  which  he  knew,  or  by  the  exercise 
of  ordinary  care  for  his  own  safety  could  have  known, 
was  then  and  there  charged  with  a  current  of  electricity, 
making  it  dangerous  to  life  for  any  one  to  come  in  contact 
with  the  aaid  wire.  Defendant  says  that,  by  the  exercise 
o(  ordinary  care  for  his  own  safety,  and  such  as  circum- 
stances and  aurroundinge  made  it  apparent  was  necessary, 
the  plaintiff  could  have  avoided  coming  in  contact  with 
the  said  wire,  and  could  have  escaped  all  injury  therefrom. 
Defendant  says  that  plaintiff  came  into  contact  with  said 
wire  by  failing  to  exercise  that  degree  of  care  which  be 
knew  or  ought  to  have  known  under  the  circumstances  waa 
necessary  to  be  exerciaed  by  him  to  avoid  injury  from  aaid 
wire.  Wherefore,  having  answered,  defendant  praya  to 
be  dismiased.  The  reply  of  plaintiff  traveraed  the  allega- 
tions of  the  anawer.  The  jury  found  for  the  defendant, 
and  his  petition  was  dismissed.  Appellant  relied  on  these 
grounds  for  a  new  trial,  viz. :  That  the  court  erred  in 
refusing  to  instruct  the  jury  as  requested  by  plaintiff  in 
VOL.  VI — 17. 
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instructioDB  Nos.  1,  2,  3,  8  and  9;  (2)  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence;  (3)  that 
the  court  erred  in  not  excusing  a  juror,  Williain  Pryatt,  for 
cause,  he  being  a  stoclcholder  in  the  Louisvillo  Gas  Com- 
pany, and  it  being  the  owner  of  stock  in  the  defendant 
company.  The  motion  for  a  new  trial  was  overruled,  and 
plaintiff  has  appealed. 

The  plaintiff  below  (appellant  here)  testified  in  substance 
as  follows:  "S.  T.  McLaughlin  testified:  That  be  was 
twenty-two  years  of .  age,  and  a  house  painter  by  trade ; 
was  a  contractor  in  that  line,  and  bad  a  job  in  conjunction 
with  Asa  Carr  of  painting  the  front  of  H.  0.  Green's 
hotel,  know  as  the  'Fourth  Avenue  Hotel,'  and  had  almost 
finished  the  work,  on  the  8tb  day  of  July,  1893,  when  he 
came  in  contact  with  one  of  the  defendant's  electric  wires, 
near  the  side  of  a  window,  and  received  a  shock.  That 
defendant  had  two  wires  running  from  the  west  side  of 
Fourth  street,  in  Louisville,  Ky.  That  these  two  wires 
were  fastened  to  brackets  attached  to  the  side  of  the  wall 
between  the  iirst  and  second  windows  of  the  hotel,  counting 
from  the  north.  These  windows  were  on  the  second  floor  of 
the  building.  The  first  floor  was  occupied  by  business  firms. 
That  these  brackets  were  fastened  to  the  wall  about  six 
inches  from  each  window,  and  about  five  feet  above  the  sill 
of  the  windows.  That  defendant  has  an  iron  boz,  called 
"a  'converter,' attached  to  the  side  of  the  hotel  building, 
midway  between  these  two  windows.  That  this  box  was 
about  a  foot  above  an  iron  cornice  running  the  full  length 
of  the  building,  immediately  below  the  windows,  about  sis 
inches  below.  That  these  two  wires  ran  from  the  brackets 
to  the  top  of  this  converter  or  box.  That  plaintiff  was 
shocked  by  the  wire  next  to  the  north  side  of  the  second 
window,  at  a  place  where  the  wire  was  joined  together  and 
about  halfway  between  the  bracket  and  the  converter. 
That  this  wire  ran  down  from  its  bracket  along  the  side  of 
the  window,  and  six  inches  from  the  window,  for  about 
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tiro  feet,  and  then  turned  over  north  to  the  converter. 
That  the  iron  cornice  was  about  twelve  inches  wide;  space 
enough  for  a  man  to  stand  on  conveniently  and  paint. 
That  he  and  his  men  had  to  use  the  cornice  to  work  from,  as 
there  were  wires  preventing  the  staging  or  swinging  ladder 
from  being  let  down  between  them.  When  he  had  painted 
down  to  the  bracket  and  wires,  he  pulled  the  staging  up 
out  of  the  way,  and  painted  around  the  wires  and  the  iroa 
box  while  standing  on  the  iron  cornice.  The  window  aill 
was  outside  about  5  inches  by  -~  inches,  and  rested  on  the 
iron  cornice  inside  of  wood  about  a  foot  wide.  That  he 
had  put  several  coats  of  paint  on  the  house,  and  was 
through,  with  the  exception  of  touching  up  the  right  hind 
ear  of  the  iron  box.  That  he  was  in  the  act  of  getting  out 
of  this  second  window  on  the  cornice,  to  touch  up  the  ear, 
vfaeahe  received  the  shock.  That  hehad  taken  his  brush 
fall  of  paint  in  his  right  hand,  and  nothing  in  his  left,  and 
was  on  the  sill  of  the  window,  turning  back  out  onto  the 
cornice,  when  he  used  his  left  hand  to  steady  himself 
against  the  north  side  of  the  window  opening,  when  his 
hand  came  in  contact  with  the  wire,  and  he  received  thn 
shock  which'  rendered  him  unconscious,  and  he  did  not 
know  anything  more  for  about  half  an  hour,  when  he 
was  revived,  and  found  himself  inside  of  the  house,  with 
Asa  Carr,  W.  J.  Oody,  his  employe,  and  Mr.  H.  C.  Green, 
working  with  him  to  revive  him.  That  his  left  hand  was 
bornt  and  blistered  on  the  3rd  and  4th  fingers,  and  at  the 
edge  of  the  palm,  at  tbe  base  of  small  finger.  That  he 
suffered  a  great  deal  at  the  time  of  the  shock  and  long 
afterwards.  That  he  went  home,  and  went  to  hed  for  a 
week.  That  he  has  never  fully  recovered  the  full  use  of 
bis  left  arm  and  hand.  That  he  has  not  been  able  to 
work  at  his  trade  or  ca1''ng  on  account  of  the  weakness  of 
hi*  band.  That  h«  cannot  properly  handle  the  brush  and 
ropee.  That  in  his  trade  it  requires  strong  hands  and 
arms  to  faoiat  and  lower  himself   on  the  staging.      That 
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he  bas  not  bad  any  work  at  his  trade  at  all.     That  he  did 

and  is  working  as  a  hand  on  the  steamer ,  plying 

between  Louisville  and  Cincinnati;  has  worked  about 
two  months.  That  there  was  no  sign  or  anything  else  to 
warn  bim  of  a  danger  about  or  near  those  wires."  On 
cross-examination,  said  S.  T.  McLaughlin  testiSed:  That 
no  one  warned  him  at  any  time  about  those  wires.  That 
be  did  not  know  Squire  Green,  but  did  know  Mr.  Green, 
proprietor  of  the  hotel.  That  Squire  Green  did  not  tell 
him  to  keep  away  from  those  wires.  Did  not  see  Sqnin 
Green  around  the  building  the  day  before  the  accident. 
Squire  Green  did  not  offer  to  cut  the  wires  if  he  wanted  it 
done.  Nor  did  he  tell  Squire  Green  he  could  get  along 
without  the  wires  being  cut.  That  no  one  told  him  that 
the  wires  were  alive  or  dangerous.  That  he  knew  that 
electric  wires  were  dangerous,  but  that  he  had  been  work- 
ing around  the  wires  all  week,  and  all  seemed  to  ha 
insulated,  and  yet  be  was  not  hurt.  That  he  did  not 
know  electricity  was  turned  on.  That  it  was  about  noon  of 
the  8th  day  of  July,  1893,  when  he  was  hurt.  That  he 
saw  no  lights  about  the  building.  That  he  came  up  to  the 
office  of  the  defendant  one  Sunday  night;  whether  first 
Sunday  after  the  accident  or  not  he  did  not  remember. 
Was  there  because  Mr.  Smith  had  sent  for  him.  Did  not 
tell  Mr.  Smith  or  any  one  else  that  ho  was  not  hurt  or 
was  scared  more  than  hurt,  and  did  tell  him  then  and 
there  that  be  was  hurt,  and  showed  him  his  hand,  and 
pointed  out  the  places  where  it  was  burned.  That  he  did 
not  meet  Squire  Green  every  other  Sunday  on  Third  and 
Jefferson  streets.  Witness  then  showed  his  hand  to  the 
jury,  pointing  out  the  only  indication  of  the  burn  at  edge 
of  palm.  That  what  appeared  to  be  a  wart  there  was  not 
a  wart.  It  was  not  there  when  he  was  shocked.  It  came 
there  afterwards,  when  it  healed  up, 

William  J.  Cody  testified :  "Was  working  there  on  the 
8th  day  of  July,  1893,,the  day  on  which  Sam  McLaughlin 


by  Google 


KENTUCKY,  1896. 


McLangtaUn  v.  Light  Co. 


was  hurt.  That  be  was  standiDg  on  the  first  window, 
inside  of  same,  stirring  some  paint.  The  work  of  painting 
the  building  ifas  finished  with  the  exception  of  a  little 
space  below  the  second  window  sill,  and  one  of  the  ears  of 
the  iron  box  on  the  side  of  the  house  between  the  first  and 
second  wiudows.  That  McLaughlin  got  his  brush  full  of 
paint,  and  was  going  out  to  paint  this  ear;  and,  while  I 
was  at  the  first  window,  he  started  to  get  out  of  the  second 
window,  with  his  brush  in  his  right  hand.  Had  nothing 
in  his  left.  He  had  hardly  gotten  into  the  window  open- 
ing when  I  heard  a  groan,  followed  immediately  by  a 
second  one,  and  I  then  leaned  out  of  the  window,  and 
looked  in  the  direction  of  the  groans,  and  saw  McLaughlin 
have  hold  of  the  electric  wire  between  this  iron  bos  and  a 
oracket  right  on  the  joint  of  the  wire.  I  quickly  ran  to 
the  second  window,  put  my  arm  between  him  and  the 
north  side  of  the  window  out  around  hia  body,  and  took 
hold  of  the  wrist  of  his  left  hand,  and  jerked  it  loose  from 
the  wire,  and  lifted  him  into  the  building,  and  laid  him 
down  on  the  floor.  About  that  time  Asa  Carr  came  into 
the  room,  and  then  Mr.  Green,  of  the  hotel.  We  all 
rubbed  him,  walked  him  and  slapped  him  for  fully  twenty 
minutes  before  he  was  revived.  At  the  time  I  pulled  his 
hand  loose  from  the  wire,  I  received  a  shock  myself,  but 
not  enough  to  hurt  me.  McLaughlin,  when  I  reached 
him,  was  doubled  up  partly  on  the  window  sill,  and  one 
leg  out  OQ  the  iron  cornice  below  the  window.  He 
suffered  a  great  deal;  was  unconscious  for  fully  twenty 
minutes.  Examined  the  joint  he  had  hold  of  immediately 
after  we  had  got  him  to  himself.  Found  the  joint  very 
loose  and  rotten.  One  end  of  the  stuS"  used  in  wrapping 
it  was  hanging  down  about  two  inches.  The  wires  all 
seemed  to  be  covered  with  insulation.  The  place 
McLaughlin  hud  hold  of  this  wire  was  very  near  the  north 
edge  of  the  north  side  of  the  second  window.  The  bracket 
to  which  it  was  fastened  was  within  six  inches  of  the  edge 
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of  the  window.  These  wiodows  were  about  three  feet 
apart.  The  sills  were  of  wood  and  stone.  The  stone  was 
five  inches  wide  and  thick,  and  rested  on  an  iron  cornice, 
running  above  the  storerooms  on  the  first  floor.  This  iron 
box  or  converter  was  placed  against  the  wall  between  the 
first  and  second  windows  in  the  middle,  and  a  foot  above 
the  iron  cornice.  This  wire  entered  at  the  top  of  the  box 
at  the  side.  The  wires  come  from  across  the  street,  from 
the  west  side,  and  run  over  to  these  brackets,  and  then 
down  to  the  box.  Whenever  we  had  painted  to  the  top 
down  to  these  wires,  we  pulled  the  staging  up  out  of  the 
waj,  and  stood  on  this  iron  cornice,  and  painted  from 
there.  The  cornice  is  twelve  inches  wide.  Had  worked 
around  the  very  enme  wire  several  times.  Had  experienced 
no  shock,  nor  did  he  notice  anything  wrong  with  the  wire. 
All  seemed  insulated.  Did  not  remember  seeing  Squire 
Green  around  there.  Did  not  hear  him  or  any  one  else 
warn  McLaughlin  to  beware  of  the  wires.  Nothing  was 
said  about  the  wires  being  dangerous."  Other  witnesses 
testified  as  to  the  injury, 

John  F.  Bunecomb  testified  as  follows:  "John  M,  Buns- 
comb  testified  that  he  is  an  electrician.  Have  run  similar 
plants  to  that  of  defendant.  Knows  the  defendant's  plant 
well,  and  its  power.  Formerly  an  employe,  when  the 
defendant  was  on  Third  street,  several  years  ago.  Electric 
wires  are  always  insulated ;  that  is,  covered  with  a  material 
that  is  a  non-conductor.  This  is  done  to  prevent  a  waste  of 
power,  and  for  safety.  There  are  different  grades  of 
insulation.  The  insulation  is  put  on  at  the  factory. 
Whenever  it  is  desired  to  join  two  ends  of  diflforent  wires, 
the  ends  are  scraped  of  all  insulation.  The  clean  eoda 
are  then  twisted  around  each  other  closely,  in  order  to 
make  close  connection.  After,  the  joint  is  then  soldered 
togethei.  This  makes  a  perfect  connection.  Then,  to 
protect  this  joint,  it  is  wrapped  usually  with  a  rubber  tap© 
about  an  inch  wide,  putting  on  five  layers,  which  is  con- 
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sidered  by  the  tiDderwriters  as  a  sufficient  inaulation. 
This  rubber  tape  adheres  to  itself,  and  if  pressed  and 
wrapped  on  tightly,  it  will  not  come  off  easily.  This  is  ■ 
the  method  of  wrapping  joints  in  high  tension  wires, 
which  is  the  character  of  defendant's  electric  wires.  These 
joints,  as  well  as  the  regular  insulation  on  the  wires,  is  apt 
to  rot  and  wear  off.  The  action  of  weather  has  something 
to  do  with  this.  The  rubber  will  rot  in  time,  and,  in  case 
s  layer  or  two  is  thus  rotten,  it  will  more  easily  catch 
moisture,  which  renders  the  joints  dangerous.  All  wires 
are  more  or  leas  dangerous  when  wet,  as  in  rainy  weather; 
and  if,  in  such  case  a  good  ground  was  had,  I  would  not 
risk  any  of  them.  Iron  cornice  as  usually  used  above  store 
buildings  forms  an  excellent  conductor,  and  standing  on  it 
and  holding  a  wire  charged  with  electricity  of  high 
tension,  even  though  insulated  and  in  dry  weather,  is 
risky;  also,  most  certainly  so,  in  bad  weather.  Stone  in 
not  as  good  conductor  as  iron  in  wet  weather.  Using  it, 
instead  of  iron,  I  would  not  risk  it.  There  is  absolutely 
no  perfect  insulation  except  at  a  great  cost,  wbich'prevents 
it  being  used  extensively.  All  insulation  is  affected  by  the 
changes  in  the  weather.  Rubber,  for  instance,  gets  wet, 
and  then  it  is  dried  by  the  sun.  This  soon  wears  it  out. 
If  a  joint  has  on  it  less  than  fire  layers  of  wrapping,  it 
is  just  as  much  or  more  apt  to  be  dangerous.  The  smallest 
pinhole  is  sufficient  to  let  the  electricity  of  these  high 
tension  wires  escape  in  force  enough  to  be  fatal.  If  a  joint 
is  wrapped  loosely,  it  will  catch  the  rain  and  moisture, 
and  rot  sooner  than  if  wrapped  tightly  and  evenly.  A 
joint  with  an  end  of  the  wrapping  hanging  down  a  couple 
of  inches  would  be  considered  dangerous.  The  iron  box 
referred  to  is  a  converter.  It  reduces  the  force  of  the 
current.  The  wires  entering  the  converter  are  called  the 
'primary  wires,'  and  those  leaving  the  box  the  'secondary 
wires,'  which  are  not  dangerous  becanse  they  carry  a  light 
cnrrent;  otherwise,  if  a  heavy  current,  it  would  burn  out 
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the  lamps.  The  full  power  or  volt  of  the  plant  la  used  on 
those  arc  lights  we  see  on  the  streets,  and  only  a  small  pan 
is  used  for  lights  inside  the  stores  and  residences.  Have 
seen  men  apparently  receive  two  thousand  volts  of  elec- 
tricity without  serious  results.  The  amount  taken,  though, 
is  mostly  guess  work.  So  many  conditions  enter  into  the 
estimation  of  the  amount  actually  received.  Somo  tnen 
seem  to  be  able  to  stand  more  than  others.  Would  not 
tempt  even  the  best  of  insulation  if  I  was  standing  on  a 
good  conductor,  especially  in  wet  weather." 

At  the  conclusion  of  plaintiff's  testimony,  the  defendant 
asked  the  court  to  instruct  the  jury  to  6nd  for  defendant, 
which  motion  was  overruled  by  the  court.  The  testimony 
of  defendant  conduced  to  show  that  the  defendant  bad  used 
reasonable  care,  and  that  plaintiff  was  not  severely  injured. 
It  also  contends  that  plaintiff  was  guilty  of  contributory 
negligence. 

The  following  are  the  instructions  offered  by  plaintiff, 
and  refused  by  the  court:  "No.  1.  The  court  instructs  the 
jury  that  it  is  the  duty  of  the  defendant,  the  Louisville 
Electric  Light  Co.,  to  so  insulate  or  protect  its  wires  as  to 
make  them  free  from  danger  to  those  who  may  be  brought 
in  contact  with  them;  and  if  they  shall  believe  from  the 
evidence  that  the  said  company  failed  to  so  insulate  or 
protect  the  wire  with  which  S.  T,  McLaughlin  came  in 
contact,  and  that  his  injuries  were  caused  by  the  reason 
of  such  failure,  then  the  law  is  for  the  plaintiff,  and  they 
shall  so  find,  unless  they  shall  further  believe  from  the 
evidence  that  the  said  S.  T.  McLaughlin,  by  his  own 
negligence,  contributed  to  cause  his  injuries,  and  that  he 
would  not  have  been  Injured  but  for  his  contributory 
negligence,  if  any  there  was.  No.  2.  If  the  jury  shall 
believe  from  the  evidence  that  S.  T.  McLaughlin  came 
in  contact  with  said  wire  while  in  the  act  of  climbing  out 
of  said  window,  and  that  the  said  wire  was  not  so 
insulated  or  protected   as  to  be  free  from  danger  to  him, 
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aad  that  his  injuriea  ware  caused  thereby,  they  ought  not 
to  find  bim  guilty  of  coQtributory  Degligeace  unless  io  so 
doiog  ha  failed  to  exercise  that  degree  of  care  which  ordi- 
narily careful  and  prudent  persons  usually  exercise  under 
the  same  or  similar  circumstances.  No.  3.  That  the 
injury  to  the  plaintiff  is  conclusive  proof  of  the  defective 
insulation  of  the  said  wire  and  of  negligence  of  the  defend- 
ant." "No.  5.  Contributory  negligence  means  the  failure 
to  observe  that  degree  of  care  which  ordinarily  careful  and 
prudent  persons  usually  observe  under  the  same  or  similar 
circumstances  to  protect  themselves  from  injury  and  by 
reason  of  such  failure  helped  to  cause  or  bring  about  the 
injury  complained  of."  "No.  8,  That  if  they  believe  from 
the  evidence  that  the  said  wire  had  all  the  appearances  of 
having  been  properly  insulated  at  the  time  the  plaintiff 
received  his  injuries,  that  this  was  then  an  invitation  or 
inducement  to  plaintiff  to  risk  the  consequences  of  contact 
with  same,  in  the  performance  of  his  work  in  painting  the 
house  to  which  said  wire  was  attached.  No.  9.  That,  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  was 
not  cautioned  especially  as  to  the  dangerous  condition  of 
aaid  wire  before  the  accident  occurred,  then  they  are  not 
to  6nd  him  guilty  of  contributory  negligence."  The 
instructions  given  are  as  follows-  "No.  1.  The  court 
instructs  the  jury  that  it  was  the  duty  of  the  defendant, 
the  Louisville  Electric  Light  Company,  to  so  insulate  or 
protect  its  wires  at  places  where  they  may  be  dangerous  to 
human  life,  as  to  make  them  reasonably  free  from  danger 
to  persons  who  may  come  in  contact  with  them;  and  if 
they  shall  believe  from  the  evidence  that  the  wire  with 
-which  the  plaintiff  came  in  contact  was  not  insulated  or 
protected  at  the  point  where  he  caught  it,  and  that  he 
received  the  injuries  of  which  he  complained  because 
thereof,  then  the  law  is  for  the  plaintiff,  and  they  shall  so 
find,  unless  they  shall  further  believe  from  the  evidence 
that  he  contributed  to  cause  his  injury  by  his  own  negli- 
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genca,  and  tb&t  he  would  not  have  been  injared  bat  for  bis 
contributory  negligence,  if  any  tbere  was.  No.  2.  But 
unless  tbey  eball  belieTe  from  the  evidence  tbat  the 
defendant's  wire  at  that  point  menttoaed  in  instruction 
No.  1  was  not  so  insulated  or  protected  as  to  make  it 
reasonably  free  from  danger,  and  that  the  plaintiff  was 
injured  thereby,  the  law  is  for  the  defendant,  and  they 
should  so  fiod.  No.  3.  Or  if  they  shall  believe  from  the 
evidence  that  the  plaintiff  was  negligent,  and  thereby 
contributed  to  cause  the  injury  of  which  he  complained, 
and  that  he  would  not  have  been  injured  but  for  his  con- 
tributory negligence,  if  any  there  was,  then  the  law  is  for 
the  defendant,  and  they  should  so  find.  No.  4.  If  the  jury 
find  for  the  plaintiff,  they  should  award  hira  such  a  sum 
in  damages  as  they  may  believe  from  the  evidence  would 
fairly  compensate  him  for  the  mental  and  physical 
sufferings  endured  by  him  by  reason  of  his  injuries, 
and  for  loss  of  time  and  capacity  to  earn  money  at  his 
trade  and  occupation.  If  they  shall  find  from  the  evi- 
dence that  the  injuries  of  S.  T.  McLaughlin  were  caused 
by  the  negligence  of  defendant,  and  shall  further  believe 
from  the  evidence  that  the  negligence,  if  any  there  was, 
was  gross,  then  they  may,  in  their  discretion,  award  him 
such  a  further  or  additional  sum  as  punitive  damages  as 
they  may  deem  right  and  proper,  under  the  evidence  and 
theue  instructions,  not  exceeding  in  all  the  sum  claimed  in 
the  petition.  Gross  negligence  means  the  absence  of 
slight  care.  No.  5.  Ordinary  care  means  that  degree  of 
care  which  ordinarily  careful  and  prudent  persons  usually 
observe  under  the  same  or  similar  circumstances.  Negli- 
gence means  the  failure  to  observe  ordinary  care.  No.  6. 
Contributory  negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinarily  careful  and  prudent  per- 
sons usually  observe  under  the  same  or  similar  circum- 
stances to  protect  themselves  from  harm,  and,  by  reason 
of  such  failure,  helped    or  caused  to  bring    about  the 
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injurj  complained   of."     To  the  giving  of  inatruotiont 
Nos.  1  and  2,  the  plaintiff  exceptod. 

The  demurrer  to  the  petition  wae  properly  oyerruled, 
as  was  a)ao  the  motion  tor  instruction  to  the  jury  to  find 
for  the  dofeiiJant.  It  also  seems  to  us  that  William 
Pryott  had  a  disqualifying  iutereat  in  the  action,  and 
should  have  been  excused  for  cause.  But  by  far  the  most 
important  question  involved  is  the  law  applicable  to  the 
case.  Electricity  is  a  powerful  and  subtle  force,  and  its 
nature  and  manner  of  use  not  well  understood  by  the 
public,  nor  u  its  presence  easily  ascprtnined  or  determined. 
Its  use  foi  private  gain  is  very  extoiiaive,  and  becoming 
mortj  and  more  so.  The  daily  avocation  of  many  thous- 
ands, of  necessity,  brings  them  near  to  the  subtle  force, 
and  it  aeomt>  dear  that  the  electric  companies  should  be 
held  to  the  use  of  the  utmost  care  to  avoid  injuring  those 
whose  business  or  pleasure  requires  thorn  to  come  near 
such  a  death  dealing  force.  lu  the  case  of  Clements  v. 
IiOuMana  Ulectrt  Ught  Co..  44  La.  Ann.  695,  et  atq., 
tha  court  said:  "The  deceased,  Clomonts,  was  lawfully 
ou  the  gallery  roof.  He  was  engaged  in  a  service  that 
necessarily  required  him  to  run  the  risk  of  coming  in 
contact  with  defendant's  wires,  either  by  stepping  over 
them  or  going  under  them.  It  is  probable  that  the  latter 
mode  was  the  most  convenient,  and  there  is  no  evidence 
that,  in  so  doing,  he  incuri-ed  any  greater  risk.  The  wires 
were  viaibte,  and  to  all  appearances  were  safe.  The  great 
force  that  was  being  carried  over  the  wire  gave  no  evidence 
of  its  existence.  There  was  no  moans  for  a  man  of  ordi- 
nary education  to  distioguish  whether  the  wire  was  dead 
or  alive.  It  had  all  the  appehrances  of  having  been  prop- 
erly insulated.  From  this  fact  there  was  an  invitation.or 
inducement  held  out  t,o  Clements  to  risk  the  consoquencos 
of  contact.  He  had  a  right  to  believe  they  were  safe, 
and  that  the  company  had  complied  with  its  duties  speci- 
fied by  law.    He  was  required  to  look  for  patent,  and  not 
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latent,  defects.  Had  he  known  of  the  defective  inaulalion, 
and  put  himself  in  contact  with  the  wire,  he  would  have 
assumed  the  risk.  The  defect  was  bidden,  and  the  insu- 
lation wrapping  was  deceptive.  It  is  certain,  had  it  been 
properly  wrapped,  Clements  would  not  have  been  killed. 
His  death  is  conclusive  proof  of  the  defect  of  the  insulation 
and  the  negligence  of  defendants.  He  exercised  reasonable 
care  in  going  under  the  wire  in  the  performance  of  his 
duty,  88  he  had  a  right  to  believe,  from  external  appear- 
ances, that  the  wire  was  safe.  His  action  was  such  as  not 
to  tend  to  expose  himelf  directly  to  the  danger  which 
resulted  in  the  injury.  In  fact,  there  wa»  no  apparent 
danger.  ...  It  cannot  be  said  that,  when  Clements 
went  on  the  roof  to  repair  it,  he  went  into  the  presence  of 
known  danger,  and  assumed  the  hazards  of  the  employ- 
ment.  The  employment  was  not  dangerous.  The  wires,  if 
properly  insulated,  as  above  stated,  would  have  been  harm- 
less. It  was  only  a  remote  danger,  which  he  had  to  risk, 
and  this  depending  upon  the  fact  whether  or  not  the 
defendant  company  had  done  its  duty  as  specified  by  law. 
The  e.xternal  appearances— the  only  indication  of  per- 
formed duty  to  which  Clements'  attention  could  be  fixed 
— were  guaranties  that  the  defendant  company  had  done 
its  duty.  These  appearances  assured  bim  that,  in  the  per- 
formance of  his  work  in  sweeping  the  roof,  it  was  not 
dangerous  for  him  to  risk  going  over  or  under  the  wire. 
Bomar  v.  La.  N.  &  S.  Railroad  Co.,  42  La.  Ann.  983. 
Even  in  the  presence  of  a  known  danger,  to  constitute 
contributory  negligence,  it  must  be  shown  that  the  plaint- 
iff voluntarily  and  necessarily  exposed  himself  to  it, 
unless  it  is  of  that  character  that  the  plaintiff  must  assume 
the  risk  from  the  very  nature  of  the  danger  to  which  he 
ia  exposed.  From  the  appearance  of  the  wii-e,  its  wrap- 
pings with  insulated  tape,  and  the  known  duty  of  the 
defendant  to  protect  the  insulation  at  this  particular  splice 
or  joint,  Clements  had  no  reason  to  anticipate  danger  ex- 
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cept  from  the  fault  of  the  defendant  company.  Tbis  fault 
was  the  cause  of  bis  death,  and  his  act;  in  passing  over  or 
under  the  wires  was  too  remote  to  gire  it  the  character  of 
contributory Dsgligence."  Theoaae  oi Haynear.JBaleigh 
Oa»  Co.,  114  N.  C.  211,  was  an  action  to  recover  for 
death  caused  by  a  boy  taking  hold  of  a  live  broken  wire 
.that  was  in  the  street.  We  quote  from  the  decision  of  the 
court  as  follows:  "It  is  due  to  the  citizens  that  electric 
companieg  that  are  permitted  to  use  for  their  own  purposes 
the  streets  o*  a  city  or  town  shall  be  required  to  exercise 
the  utmost  degree  oi  care  in  the  construction,  inspection 
and  repair  of  their  wires  and  poles,  to  the  end  that 
travelers  along  the  highway  may  nob  be  injured  by  their 
appliances.  The  danger  is  great  and  care  and  watchful- 
Dess  must  be  commensurate  to  it.  Passengers  on  railroad 
trains  have  a  right  to  expect  and  require  the  exercise  by 
the  carrier  of  the  utmost,  care  ao  far  as  human  skill  and 
foresight  can  go  tot  the  reason  that  neglect  of  duty  in 
auch  case  is  likely  to  result  in  great  bodily  harm  and 
sometimes  death  to  those  who  are  compelled  to  use  that 
means  of  conTeyance,  'as  the  result  of  the  least  negligence 
may  be  of  so  fatal  a  nature  the  duty  of  vigilance  on  the 
part  of  the  carrier  requires  the  exercise  of  that  amount  of 
care  and  skill  in  order  to  prevent  accidents.'  Ray,  Neg. 
Imp.  Duties,  p.  63.  All  the  reasons  that  support  the 
rigid  enforcement  of  this  rigid  rule  against  the  carrier  of 
passengers  by  steam  apply  with  double  force  to  those  who 
are  allowed  to  place  above  the  streets  of  a  city  wires 
charged  with  deadly  current  of  electricity,  or  liable  to  be- 
come ao  charged.  The  requirement  does  not  carry  with 
it  too  heavy  a  burden.  Human  skill  can  easilyplace  wires 
and  poles  so  that  ihey  will  not  fall  or  break,  unless  sub- 
jected to  some  strain  that  could  not  be  anticipated;  and  it 
can  as  readily  present  the  possihiUty  under  ordinary  cir- 
cumstances of  the  contact  of  wires  that  should  not  he 
allowed  to  touch  one  another."    The  evidence  in  this  case 
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coQduces  to  show  that  appellant  was  at  work  at  Ma  regu- 
lar trade,  aud  was  where  he  had  a  right  to  be,  and  the 
joint  of  the  wire,  being  apparently  insulated,  was  to  some 
extent,  at  least,  a  guaranty  that  there  was  no  danger; 
but,  independent  of  that  fact,  the  situatioa  of  appellant, 
his  work  ia  hand,  and  the  proximity  of  the  wire,  were 
such  that  he  might  without  negligence  have  thoughtlesuly- 
taken  bold  of  the  wire,  because  he  seemed  to  need  support; 
and,  besides,  it  was  hardly  to  be  expected  that  the  current 
was  on  the  wire  at  about  noon,  the  wire  being  used  wholly 
to  supply  incandescent  lights  or  lamps.  It  seems  clear  to 
ua  that  appellee  should  have  been  required  to  have  had 
perfect  protection  on  its  wires  at  the  point  and  place  where 
appellant  was  injured.  The  fact  that  it  was  very  expen- 
sive or  inconvenient  is  no  excuse  for  such  failure.  Very 
great  care  might  be  sufficient  as  to  the  wires  at  points 
remote  from  public  passways,  buildings  or  places  where 
persons  need  not  go  for  work  or  business;  but  the  rule 
should  be  different  as  to  points  where  people  have  the  right 
to  go  for  work,  business  or  pleasure.  At  the  latter  points 
or  places  the  insulation  or  protection  should  be  made  per- 
fect and  the  utmost  care  used  to  keep  it  so.  Inscructious 
Nos.  1,  2,  3,  5  and  8,  asked  by  appellant,  should  have  been 
given.  The  others  refused  were  not  important,  and  tended 
to  draw  attention  to  particular  facts  or  evidence.  Such 
instructions  are  not  favored  in  law.  It  results  from  the 
foregoing  views  that  the  court  erred  in  giving  instructions 
Nos.  1  and  2,  marked  as  given.  The  other  instructions 
given  by  the  court  were  not  excepted  to ;  hence  need  not  be 
discussed.  For  the  errors  indicated,  the  judgment  below 
is  reversed,  and  cause  remanded,  with  directions  to  set 
aside  the  verdict  and  judgment,  and  for  a  nev?  trial  upon 
principles  consistent  with  this  opinion. 

NoTB.— See  note  to  Mkut  Tenn.  Telepk.  Co.  v.  Simnu'  Adm'r,  post. 
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A'lXANTA  COHSOLIDATED   STREET  RaILWAT    COMPANT  V. 
OWIKOS. 

Georgia  Supreme  Court,  Jan,  SO,  1896, 

(e7  0a.e6S.) 

Injuky  bt  zlectrio  shock. 

(Head-note  l^  the  coortl : 

Where,  in  the  prosecation  of  its  business,  a  corporation  employs  a  wire 
whi^  because  of  its  being  charged  with  a  powerful  and  dangeroue  cur- 
rent of  electricity,  is  liable,  upon  coming  in  contact  with  the  wires  of 
other  corporations,  to  cause  injury  or  death  to  employes  of  the  latter 
•while  engaged  in  the  performance  of  their  duties,  the  corporation  first 
referred  to  is,  relatively  to  such  employes,  under  the  duty  of  observing 
at  least  ordinary  diligence,  not  only  in  preventing  suoh  a  contact,  bnt 
also  in  discovering  and  preventing  its  continuance,  even  when  ooca* 
■iooed  by  the  negligence  of  others,  including  that  of  a  corporation 
whose  employes  are  thus  exposed  to  danger. 

The  declaration  alleging  that  the  defendant's  "  feed  wire,"  it  being  a  wire 
charged  with  a  high  potential  carrent  of  electricity,  was,  at  the  time  of 
the  kUling  of  the  plaintiS's  husband,  "  negligently  and  carelessly  per* 
mitted  try  the  defendant  to  rest  upon  and  be  in  immediate  contact  with  " 
a  call  wire  of  a  company  which  was  the  master  of  the  deceased,  and  the 
charge,  as  a  whole,  making  it  sufficiently  clear  to  the  jury  that  the 
plaintiff  moat  prove  the  negligence  thus  alleged,  and  also  that  it  occa- 
sioned the  death  of  ber  husband,  before  she  would  be  entitled  to  a 
recovery,  the  defendant's  request  to  charge  that  she  could  recover  only 
upon  some  act  or  aots  of  negligence  alleged  in  the  declaration  was  fairly 
covered. 

U,  while  npon  a  pole  a  oontiderable  distance  above  the  ground,  a  peison 
is  BO  bnmed,  shocked,  and  put  in  pain  by  a  current  of  electricity  as  to 
loee  his  strength  or  coosoiousness  and  the  control  of  his  movements, 
and,  in  consequence,  falls  to  the  ground,  and  dies,  it  may  be  safely 
■aeerted  that  his  death  was  caused  by  the  electric  current,  whether,  in 
case  there  had  been  no  fall  from  the  pole,  death  would  have  ensued 


CaMa  of  this  series  cited  In  opinion,  appearing  in  bold  faced  type:  Augusta 
Ry.  Co.  y.  Attdrtwe,  vol.  4,  p.  378;  Ahem  v.  Oregon  Teleph.  Co.,  vol.  4, 
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Appeal  by  defendant  below  from  judgment  of  City 
Court  of  Atlanta. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in  error. 

Marshall  J.  Clarke,  contra. 

Lumpkin,  Justice: 

1.  Thi3  case,  in  some  respects,  resembles  that  of  Batt- 
way  Co,  V.  Andreioa,  69  Ga.  663,  although  in  one  essen- 
tial feature  the  two  cases  are  materially  different.  In 
the  former,  it  appeared  that  Andrews,  who  was  injured 
by  an  electric  current,  was,  at  the  time  he  received  (be 
shock,  a  trespasser  upon  the  fire  alarm  system  of  the  city 
of  Augusta,  having,  without  permisaion,  climbed  a  pole 
upon  which  he  had  no  right  to  go;  and  it  was  accordingly 
held  that  he  took  the  risk  incident  to  the  trespass.  In  the 
present  case  the  deceased  husband  of  the  plaintiff,  who 
was  killed  by  a  current  of  electricity  emanating  from  the 
plant  of  the  defendant  railway  company,  was  not  a  tres- 
passer, but  was  engaged  in  the  performance  of  bis  duties 
as  a  lineman  of  the  telephone  company,  and  was  ia  the 
strictest  sense  where  he  bad  a  perfect  right  to  be  at  the  time 
he  received  the  fatal  shock. 

The  railway  company  employed,  in  the  conduct  of  its 
business,  a  subtle,  dangerous  and  death  dealing  agency. 
It  consisted  of  a  high  potential  electric  current,  which  tra- 
versed wires  stretched  upon  poles,  and  running  through 
the  city  of  Atlanta  and  its  suburbs.  These  wires  were 
liable,  upon  coming  in  contact  with  other  wires  belonging 
to  the  telephone  company,  the  electric  light  company  and 
perhaps  other  corporations,  to  cause  injury  or  death  to 
employes  of  these  other  companies  while  engaged  in  per- 
forming their  duties  as  linemen.  Under  these  circum- 
stances, it  is  to  all  minds  a  clear  proposition  that  the 
railway  company  was  bound  to  exercise  at  least  ordinary 
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diligence,  not  only  to  prevent  contacts  from  -which  the 
abore-mentioned  consequences  might  reasonably  be  ex- 
pected to  ensue,  but  also  to  discover  and  take  measures 
to  prevent  a  continuance  of  such  contacts  even  when  occa- 
aioned  by  the  negligence  of  any  other  persons.  To  hold 
otherwise  would  be  to  allow  this  company  to  maintaio  its 
deadly  agency  with  no  responsibility  whatever  for  cocse- 
quences  which,  in  the  natural  course  of  things,  might  in 
all  probability  occur.  Those  who  employ,  in  the  prosecu- 
tion of  their  buaioess,  a  palpably  and  highly  dangerous 
agency,  such  as  electricity,  are  bound  to  exercise  such 
precautions  to  prevent  injury  to  others  as  the  emergency 
would  reasonably  seem  to  require.  In  this  connection, 
we  refer  to  the  interesting  case  of  Ahem  T.  Oregon 
Tdephone,  Ac.  Co.,  22  L.  R.  A.  635.  It  cannot  be 
doubted  that  the  owner  of  a  ferocious  lion  would  be  bound 
to  keep  him  securely  caged  in  order  to  prevent  harm  to 
others ;  and  even  if  a  negligent  or  malicious  person  should 
open  the  door  of  the  lion's  cage,  and  allow  him  to  escape, 
tbere  should  be  no  unreasonable  delay  on  the  part  of  the 
owner  in  discoveriog  this  fact,  and  in  taking  diligent 
steps  looking  to  the  recapture  of  the  animal.  The  feed 
wire  of  the  railway  company,  from  the  very  subtlety  and 
intangible  form  of  the  danger  that  lurks  therein  when  it 
is  charged  with  a  powerful  current  of  electricity,  is  much 
more  dangerous  than  a  score  of  lions.  Its  death  dealing 
power  is  not  discoverable  by  exercising  the  senses  of  sight, 
hearing  or  smell.  Imperceptibly  and  noiselessly  it  strikes 
duwD  its  victim,  and  he  is  either  mutilated  or  killed  before 
he  has  tbe  slightest  warning  of  the  terrible  danger  so  near 
at  hand. 

The  duty  of  preventing,  if  possible,  a  contact  between 

this  dangerous  feed  wire  and  the  wires  belonging  to  other 

compaaies  can  hardly  be  denied.     The  duty  of  providing 

against  its  continuanct*,   when  occasioned    solely  by  tbe 

VOL.   VI— 18. 


by  Google 


274  AMERICAN  ELECTRICAL  OASES.        [vol.  6 

Railway  Co.  t,  Owings. 

act  of  others,  is,  of  course,  leas  strlngeat;  but  DCTertbe- 
leas,  where  such  a  contact  exists,  the  company  ought  to 
diacoTer  it  within  a  reasonable  time,  and  take  prompt 
and  efficient  measures  to  correct  and  remedy  the  evil. 
Exactly  what  period  will  constitute  a  reasonable  time 
cannot  be  accurately  defiued.  Each  case  must  depend 
almost  entirely  upon  its  own  peculiar  facta  and  attending 
circumstances ;  and  whether  or  not  the  proper  degree  of 
diligence  has  been  observed  will,  in  every  instance,  be  a 
question  for  determination  by  the  jury. 

2.  It  is  no  longer  a  debatable  question  that,  in  order  to 
recover  for  injuries  occasioned  by  the  negligence  of  the 
defendant,  the  plaintiff  can  recover  only  upon  some  act 
or  acts  of  negligence  alleged  in  his  declaration.  In  the 
present  case,  counsel  for  the  defendant  requested  that  an 
instruction  to  this  effect  be  given  to  the  jury.  The  court 
declined  to  charge  in  the  precise  language  of  the  request, 
but  we  think  its  substance  was  fully  covered  by  the  charge 
actually  given.  Among  other  things,  the  declaration 
alleged  that  the  defendant's  feed  wire  was  "negligently 
and  carelessly  permitted  by  the  defendant  to  rest  upon  and 
be  in  immediate  contact  with"  a  call  wire  of  the  telephone 
company.  The  charge,  as  a  whole,  made  it  sufficiently 
clear  to  the  jury  that  the  plaintiff  must  prove  the  negligence 
thus  alleged  and  also  that  it  occasioned  the  death  of  her 
husband,  before  she  would  be  entitled  to  a  recovery. 

3.  Ic  was  argued  that  the  deceased  was  not  actually 
killed  by  the  electric  shock;  that  while  he  was  stunned 
and  injured  by  it,  his  death  was  really  occasioned  by  his 
fall  to  the  ground  from  the  top  of  the  pole  upon  which  he 
was  at  work.  There  is  no  merit  at  all  in  this  contention- 
It  was  proved  beyond  question  that  the  deceased  was  so 
burned,  shocked  and  put  in  pain  as  to  lose  his  strength  or 
consciousness  and  the  control  of  his  movements,  and,  in 
consequence,  fell  to  the  ground,  and  was  killed.  Cer- 
tainly, under  such  circumstances,   it  could  not  be  inaccu- 
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rate  to  say  that  the  electric  current  was  the  proximate 
cause  of  bia  death.     .     .     . 

HOTC— See  note  b)£iut  Tetin.  Tdeph.  Co.  v.  Simm^  Adm'r.pott. 


Nbwabk  Electric  Light  &  Power  Company  v.  Garden. 
United  Slate*  Circuit  Court  of  Appeala,  Third  Circuit,  November  SO,  1896. 


Bach  of  Mveral  electrical  companies  which  hj  agreement  ooonpf  a  ooin- 
nunpole  to  support  theii  wires  owes  the  dut7  to  teke  all  reasonable  pre- 
c&utioDB  to  prevent  injuiy  to  the  servants  of  any  of  the  others,  who 
vaa,j  be  aeut  there  in  purenaiice  of  the  common  right;  and  this  duty  ia 
Dot  BO  cittsiun8orib«d  that  it  ceases  to  exist  if  a  servant  of  one  company 
happens  to  rest  band  or  foot  upon  a  oross-arm  belonging  to  another 
company,  or  to  touch  its  wires. 

The  fact  that  a  wire  is  ioaulated  at  all  is  evidence  that  the  company 
EDMjitaining  it  is  aware  that  persons  going  upon  the  pole  may  come  in 
oontaot  with  it,  and  of  the  danger  of  such  contact.  The  fact  that  a 
wire  appears  to  be  insulated  is  calculated  to  inspire  reliance  upon  iti 
aafetjr.  'Die  company  is  therefore  chargeable  with  a  high  degree  of  car< 
to  see  to  it  that  the  insulation  is  not  defective. 

Cases  of  this  series  cited  in  (pinion,  appearing  in  bold  faced  type:  W.  IT. 
TeL  Co.  V.  Thorn,  voL  6,  p.  883. 

In  error  to  the   United  States  Circuit    Court  for    tha 
District  of  New  Jersey. 

John  0.  H.  Pitney,  for  plaintiff  in  error. 

Ackron  V.  Dawea,  for  defendant  in  erorr. 

Before  Acheson  and  Dallas,  Circuit  Judges,  andWiLBs, 
District  Judge. 

Dallas,  Oirooit  Judge:    This  action  was  brought  in  the 
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Circuit  Court  for  the  district  of  New  Jersey  by  the  admin- 
istrator of  the  estate  of  James  A.  Mosod  against  the  New- 
ark Electric  Light  &  Power  CompaDy,  for  causing,  by 
its  negligence,  the  death  of  Mason.  There  were  a  verdict 
and  a  judgment  for  the  plaintiff,  and  thereupon  the  defend- 
ant sued  out  this  writ  of  error.  The  usual  defenses  were 
set  up  in  the  court  below.  Negligence  on  the  part  of  the 
defendant  was  denied,  and  contributory  negligence  on  the 
part  of  the  deceased  was  asserted;  but  upon  these  sub- 
jects, considered  separately  and  apart  from  the  fundamen- 
tal question,  to  be  presently  dealt  with,  the  majority  of 
the  court  has  experienced  no  difficulty. 

There  is  no  specific  criterion  of  care  which  could  hare 
been  applied  in  this  case.  Neither  the  defendant  nor 
Mason  disregarded  any  determinate  provision  of  the  law 
prescribing  what  the  conduct  of  either  of  them  should 
have  been,  for  there  is  no  such  provision.  The  only  rule 
which  they,  respectively,  were  bound  to  obey,  is  the  gen- 
eral rule  which  enjoins  the  exercise  of  due  care — the 
obserrance  of  such  caution  as,  under  the  circumstances, 
an  ordinarily  piudent  man  would  have  observed. 
Whether  either  of  them  failed  to  perform  this  indistinctly 
defined  obligation,  assuming  its  existence  on  the  part  of 
the  defendant,  was  a  question  of  fact  and  of  inference. 
The  facts  were  controverted,  the  inference  was  disputed, 
and  the  evidence  was  not  conclusive.  Therefore,  unleaa  the 
case  should  have  been  entirely  withdrawn  from  the  jury, 
upon  the  underlying  question  about  to  be  considered,  no 
error  was  committed  in  submitting  to  it  the  issue  as  to 
negligence,  both  as  respected  the  defendant  and  the  plaint- 
iff's intestate.  The  specifications,  other  than  the  third, 
which  will  be  especially  referred  to,  need  not  be  further 
discussed.  Although  the  charge  of  the  court  is,  perhaps, 
open  to  some  criticism,  it  exhibits  no  reversible  error  if 
not  upon  the  one  important  and  quite  distinctive  subject 
to  which  attention  is  now  to  be  directed. 
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There  is  no  liability  for  negligence  where  there  is  no 
iaiy  of  care.  ConBequentlj,  a  plaiDti£F  who  grounds  his 
action  upon  an  allegation  of  negligence  by  the  defendant 
must  show,  not  only  that  the  conduct  of  which  he  com- 
pi&ins  was  negligent  io  character,  but  also  that  it  was  vio- 
Ifttive  of  some  duty  which  was  owing  to  him.  That  the 
cooduct  of  this  defendant  was  not  careful,  and  that  its 
lack  of  care,  and  not  any  negligence  of  Mason  himself, 
was  the  cause  of  the  death  of  the  latter,  is  established  by 
the  Tsrdict;  but  as  we  have  said,  the  whole  subject  of  neg- 
ligence was  inconsequent  if,  under  the  law  and  the  evi- 
dence,  the  defendant  was  under  no  obligation  to  regard 
Mason's  safety.  The  primary,  separate  and  controlling 
question  upon  this  record,  therefore,  is :  Was  the  defend- 
ant bound  to  exercise  care — "ordinary  care,"  as  the  court 
below  held — to  provide  against  the  occurrence  of  such  a 
calamity  as  befell  Mason?  That  this  inquiry  may  be 
inteJligently  answered,  it  is  requisite  that  our  investiga- 
doQ  of  the  law  should  be  based  upon  a  correct  conception 
of  the  facts  to  which  it  is  to  be  applied;  and  those  which 
are  pertinent  to  this  particular  subject  may  be  briefly 
Btated. 

The  Western  Union  Telegraph  Company  was  the  owner 
of  a  certain  telegraph  pole,  upon  which  the  Pennsylvania 
Bailroad  Company  rightfully  maintained  several  electric 
wires,  immediately  supported  upon  three  cross  arms.  The 
defendant  company,  also  rightfully,  maintained  two  wires 
supported,  one  on  either  side  of  the  same  pole,  upon  a 
Mogle  cross  arm.  How  this  right,  in  either  case,  was 
acquired,  is  unimportant.  There  is  no  doubt  that,  in 
both,  it  existed,  and  that,  in  fact,  the  pole  was  lawfully 
used,  not  only  by  its  owner,  the  telegraph  company,  and 
by  a  certain  telephone  company,  but  also  by  the  railroad 
company  and  by  the  defendant.  There  were  12  cross 
arms  in  all,  including  the  two  temporary  ones  hereafter 
mentioned.     The   lowest  was   that  whiah   sustained  the 
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wires  of  .the  defendant,  and  above,  at  a  distance  of  sev- 
eral feet,  was  one  of  those  upon  which  were  the  wires  of 
the  railroad  company.  In  the  space  between  these  two 
bars  were  those  in  use  by  the  telephone  company,  and 
below  the  latter,  and  above  that  of  the  defendant  com- 
pany, two  new  ones  were  inserted  by  the  railroad  com- 
pany, to  facilitate  the  transfer  of  its  wires;  and  Mason 
was  one  of  several  men  employed  by  that  company,  who, 
upon  the  occasion  in  question,  were  engaged  in  making 
that  transfer,  which  consisted  in  removing  its  wires  from 
the  poles  of  the  telegraph  company  (including  the  pole 
which  has  been  specified)  to  certain  other  poles,  which 
belonged  to  the  railroad  company  itself.  Mason  ascended 
this  pole,  and  placed  himself  finally — what  he  had  previ- 
ously done  is  immaterial — in  the  situation  which  he  occu- 
pied when  he  met  bis  death.  His  right  foot  was  upon  one 
side  of  the  cross  bar,  on  which  there  was  an  electric  wire 
of  the  defendant.  This  foot,  however,  was  not,  and  did 
not  become,  in  contact  with  the  wire.  It  rested  at  a  point 
sufBciently  removed  from  it  to  be  free  from  danger.  In 
point  of  fact^  the  accident  did  not  result  from  the  position 
of  his  right  foot,  for  the  fatal  connection  was  made 
through  his  left  foot,  which  was  thrown  over  the  next  bar 
above,  the  lower  of  the  two  new  bars,  and  was  "dangling 
down  towards  the  lower  bar,"  the  one  upon  which  was 
the  defendant's  wire.  While  in  the  position  described,  ft 
telephone  wire  was  handed  to  Mason  by  a  fellow  workman, 
and  in  reaching  out  to  grasp  it,  bis  pendent  left  leg  was 
naturally,  perhaps  necessarily,  extended  towards  the  wire 
of  the  defendant,  and,  in  consequence,  his  left  foot  either 
touched  it,  or  came  so  near  to  it  that,  by  reason  of  the 
thus  electrically  connected  interposition  of  his  body 
between  that  wire  and  the  telephone  wire,  which  he  had 
seized  in  his  left  band,  he  was  subjected  to  the  shock  which 
killed  him.  The  defendant's  wire  was  a  large  one,  and 
was  highly  charged.     It  was  insulated,  but  the  insulatioa 
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was  defective,  and  but  for  its  exposed  condition  at  one 
minuto  point  this  disaster  would  not  have  happened. 

If,  in  view  of  the  facts  which  have  been  narrated,  it 
could  be  unqualifiedly  asserted  that,  at  the  time  and  place 
of  the  accident,  Mason  was  wrongfully  upon  the  separate 
property  of  the  defendant,  and  if  nothing  but  that  bare 
fact  should  be  regarded,  but  one  conclusion  could  be 
reached;  for  the  law  is  well  settled  that,  in  general,  the 
right  to  keep  bis  own  property  in  such  condition  as  the 
owner  may  see  fit  is  not  restricted  by  any  requirement  to 
guard  against  its  causing  injury  to  one  who,  without 
ioTitation,  actual  or  apparent,  but  as  a  bare  volunteer  or 
mere  trespasser,  intrudes  upon  it.  This  limitation  of  the 
principle  that  no  person  may  lawfully  use  even  that 
which  ia  his  own  so  as  to  do  hurt  to  another  is,  however, 
not  controlling  in  all  cases;  and  the  duty  of  care,  which  the 
law  imposes  upon  those  who  undertake  to  operate  so 
dangerous  a  force  as  electricity,  may,  under  some  circum- 
stances, be  due  to  one  who,  technically,  is  a  trespasser. 
In  such  a  case  as  this  one,  its  special  facts  are  for  con- 
sideration, and  upon  them,  and  not  solely  with  reference 
to  the  ownership  or  occupancy  of  the  locua  in  quo,  the 
question  of  duty  must  be  determined.  "It  is  true  that, 
where  no  duty  is  owed,  no  liability  arises.  .  .  .  But, 
as  has  often  been  said,  duties  arise  out  of  circumstances. 
Hence,  where  the  owner  has  reason  to  apprehend  danger, 
owing  to  the  peculiar  situation  of  his  property,  and  its 
openness  to  accident,  the  rule  will  vary."  Hydraulic 
Worh  Co.  V.  Orr,  83  Pa.  St.  332.  It  makes  no  difference,  > 
where  tbe  circumstances  give  rise  to  duty,  that  the  plaint- 
iff was  "technically  a  trespasser."  Schilling  v.  Abemethy, 
112  Pa.  St.  437.  The  true  question  is:  Was  he  "a  tres- 
passer there,  in  a  sense  that  would  excuse  the  defendant 
for  the  acts  of  negligence,  .  .  .  whether  the  owner 
or  occupant  of  premises  is  liable  under  any  circumstances, 
and,  if  so,  under  what  circumstances,  for  injuries  received 
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by  a  persoa  while  os  such  premises,  and  by  reason  of 
their  daageroua  condition?" 

In  Union  Pacific  Railway  Co.  v.  McDonald,  162  U.  S.  262, 
the  question  was  thus  utated,  and,  in  answering  it,  the 
Supreme  Court  held  that,  under  the  circumstances  of  that 
case,  the  person  injured  could  not  be  regarded  "as  a  mere 
trespasser,  for  whose  safety  and  protection,  while  on  the 
premises  in  question,  against  the  unseen  danger  referred 
to,  the  railroad  company  was  under  no  duty  or  obligation 
whatever  to  make  provision."  The  fact  that,  in  all  these 
cases,  the  courts  gave  due  weight  to  the  circumstance  that, 
in  each  of  them,  the  person  injured  was  a  child,  would 
not  justify  us  in  restricting  the  application  of  the  principle 
upon  which  they  were  decided  to  cases  which  present  the 
same  peculiarity.  The  doctrine  of  all  of  them  is  that  a 
duty  of  care  may,  by  reason  of  the  circumstances,  be  due 
from  the  owner  of  property  to  one  who  is  technically  a 
trespasser  upon  it;  and  the  youth  of  those  most  likely  to 
suti'er  from  a  failure  to  discharge  such  duty  is  simply  one 
of  the  circumstances  which,  when  present,  is  to  be  con- 
sidered with  the  rest.  The  opinion  of  the  court  in  the 
?ase  last  cited  cannot  be  read  without  perceiving  that 
the  matter  was  so  viewed  by  the  Supreme  Court  of  the 
United  States;  and  the  Supreme  Court  of  Pennsylvania, 
by  which  the  two  cases  first  cited  were  decided,  has  re- 
peatedly held  that  a  child  may  be  such  a  trespasser  as  to 
be  subject  to  the  consequence  of  his  trespass.  It  has  never 
laid  down  one  rule  with  respect  to  children  and  another 
respecting  adults,  but  has  many  times  said  that  the  for 
mer,  like  the  latter,  when  trespassers  "in  every  sense  of 
the  word,"  are  to  be  regarded  as  wrongdoers,  to  whom 
the  owner  of  the  premises  is  under  no  obligation.  Bodgera 
V.  Lees,  140  Pa.  St.  475;  Mitchell  v.  Phila.  W.  &  B.  R.  Co., 
132  Pa.  St.  226. 

It  is  only  by  liberally  construing  the  assignment  of 
errors  that  any  of  the  specifications  can  be  taken  to  raise  the 
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particular  qneation  with  which  we  are  now  dealing.  But 
two  of  them  can  be  said  to  present  it,  even  bj  implication. 
These  are : 

"(2)  That  the  plaintiff  having  rested  his  case,  the  de- 
fendant's counsel  moved  for  a  nonsuit  on  the  ground  that 
no  sufficient  negligence  on  the  part  of  the  defendant  had 
been  shown  to  maintain  the  action,  and  also  on  the  ground 
of  contributory  negligence,  on  the  part  of  the  plaintiff's 
intestate,  which  motion  was  overruled.  (3)  That  upon 
the  completion  of  the  evidence  in  the  case,  the  counsel  of 
the  defendant  renewed  bis  motion  for  a  nonsuit,  and 
moved  for  a  direction  of  a  verdict  for  the  defendant,  upon 
the  same  grounds  as  stated  in  the  former  motion,  which 
motion  was  overruled." 

The  refusal  to  nonsuit  is  not  reviewable  (  W.  U.  Tel.  Co. 
r.  Thorn,  12  0.  0.  A.  107);  but  the  denial  of  the  defend- 
ant's request  for  binding  instructions  is;  and,  that  the 
plaintiff  in  error  may  have  the  utmost  advantage  of  his 
exception  to  that  denial,  we  will  consider  this  specification 
as  if  he  had  distinctly  put  his  request  that  the  case  should 
be  withdrann  from  the  jury  upon  the  further  ground  that 
the  evidence  would  not  warrant  a  hnding  that  there  was 
such  a  duty  of  care  resting  upon  the  defendant  as  was 
requisite  to  the  maintenance  of  the  action.  But  still  we  do 
not  think  that  the  facts  of  this  case  would  have  warranted 
the  learned  judge  in  adopting  such  a  course.  The  several 
occupants  of  this  pole  had,  by  virtue  of  the  contract  under 
which  they  jointly  used  it,  a  common  interest  that  its  use 
should  not  be  environed  with  unnecessary  danger.  Each 
of  them  owed  the  duty  to  take  all  reasonable  precautions 
for  the  prevention  of  injury  to  the  servants  of  any  of  the 
others,  who  might  be  sent  there  in  pursuance  of  the  com- 
moa  right;  and  we  cannot  agree  that  this  duty  was  so 
circumscribed  that  it  ceased  to  exist  if  any  of  these  ser- 
vants happened  to  rest  his  hand  upon  a  cross  bar,  or,  as 
in  this  instance,  to  place  his  feet  upon  it.     It  is  by  no 
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means  clear  that  the  fact  that  Mason  yras  partly  apon  the 
defendaut's  croaaarm  at  all  contributed  to  the  result.  On 
the  contrary,  it  ia  certain  that  he  might  have  atood  wholly 
upon  it,  at  the  point  at  which  hia  right  foot  was  placed, 
without  incurring  any  hazard  whatever,  for  at  that  point 
there  was  no  wire;  and  his  left  foot  might  have  been  acci- 
dentally extended  to  it  if  he  had  been  entirely  upon  the 
lower  of  the  two  new  crosa  arms,  or  even  upon  the  pole 
itself. 

Apart  from  this,  however,  be  was  not  a  mere  trespasser 
upon  the  croas  arm  of  the  defendant.  There  was  nothing 
in  the  surroundinga  to  inform  him  that  he  ought  not  to  go 
there,  or  that  he  would  incur  any  risk  if  he  did.  The 
wire  was  insulated,  and  the  defect  la  its  insulation  was 
not  readily  discernible.  The  cross  arm,  apparently,  pre> 
sented  a  safe  footing,  and,  but  for  the  defect  in  insula- 
tion, it  was  entirely  safe  to  stand  upon  it.  Union  Pacific 
Railway  Co.  v.  McDonald,  supra.  It  may  be  conceded,  as 
was  decided  by  the  Supreme  Court  of  New  Jersey,  in  Tele- 
phone Co.  V.  SpeicheT  (not  yet  reported),  that  the  defend- 
ant was  not  bound  to  make  cross  bars,  intended  for  the 
purpose  of  supporting  wires,  of  sufficient  strength  to  sup- 
port a  man;  but  each  case  of  this  nature  must  be  decided 
on  ita  own  facts,  and  in  this  one  there  is  no  question  about 
the  strength  of  the  bar.  It  was  quite  strong  enough  to 
sustain  the  weight  which  Mason  put  upon  it.  There  was 
no  risk  involved  but  that  which  the  presence  of  the  wire 
created,  and  that  was,  apparently,  provided  against  by 
insulation.  So  far  as  appeared,  therefore,  the  bar  was 
not  dangerous;  and,  in  placing  himself  where  and  as 
he  did,  this  man  was  doing  his  work,  aa  one  of  the 
witnesses  said,  "the  same  as  any  man  would  do  it  that 
works  at  the  business ;"  and  common  sense  and  humanity 
demanded,  aa  we  think,  that  while  so  working  bis  life 
should  not  have  been  put  in  jeopardy,  we  do  not  say  by  a 
trap,   for  there  was  no  purpose  to  ensnare,  but  by   an 
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unknown  and  iDvisible  peril,  to  which  he  might  uncon- 
Bciouslj  or  involuntarily  be  drawn,  and  from  which,  by 
taking  ordinary  care,  the  defendant  might  have  protected 
bim.  The  defendant  cannot  be  beard  to  aay  that  it  did 
Dot  anticipate  that  the  linemen  of  the  other  companies,  as 
nell  as  its  own,  would  do  their  work  in  the  way  that  is 
usual  with  them.  It  was  bound  to  know  that  they  might 
come  in  contact  with  its  wire;  and  that  it  did,  in  fact, 
assume  the  duty  of  providing  against  the  occurrence  of 
Buch  casualties  is  shown  by  its  having  insulated  the  wire 
at  all.  The  fact  that  it  was  insulated  was  calculated  to 
iu'iuce  reliance  upon  its  safety,  and  plainly  tended  to 
allure  or  entice  such  a  man  as  Mason  to  go  upon  the  bar 
OQ  which  it  was  atretcbed.  U  offered  an  obvious,  and, 
seemingly,  a  protected  standing  place.  "There  was 
nothing  to  warn  either  child  or  adult  that  it  was  not  to 
be  60  used."  Schilling  v.  Abemethy,  supra.  It  was, 'there- 
fore, "liable  to  the  incursions  of  .  .  .  even  rrown 
men,"  not  "from  thoughtlessness,  accident,  or  curiosity," 
merely,  as  suggested  in  Hydraulic  Co.  V.  Orr,  supra,  but 
in  the  prosecution  of  their  legitimate  calling. 

Finally,  and  upon  all  the  facta,  we  are  of  the  opinion 
that,  even  upon  the  assumption  that  the  plaintiff's  dece- 
dent was  technically  a  trespasser,  the  defendant,  under  the 
circumstances,  owed  him  a  duty  of  at  least  ordinary  care. 
We  are  not  attempting  to  lay  down  a  rule  applicable  to 
ail  cases;  but  the  principle  which,  in  our  judgment,  is 
controiling  in  the  present  one,  is  that  any  person  who 
engages  in  a  highly  dangeroua  occupation  is  bound  to  take 
such  precaution  in  its  pursuit  as  a  sensible  man  would 
ordinarily  take  to  avoid  doing  fatal  or  other  serious  injury 
to  one  who  comes  upon  his  premises,  not  as  a  mere  tres- 
passer or  positive  wrongdoer,  but  for  a  purpose  in  itself 
lawful,  and  which  the  owner  had  reason  to  believe  might 
bring  him  there.  The  judgment  is  affirmed. 
AoHESON,  circuit  judge,  wrote  a  dissenting  opinion. 
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Note  by  thk  Court. — This  statement  of  the  situation  of  Mason  ia taken, 
Bubfltantiallj,  from  the  charge  of  the  4x>urt  below,  in  which  it  wM  said: 
"While  so  employed,  suddenl}',  and  without  warning,  he  gave  a  groan. 
His  body  was  conTulaively  twitched,  then  rigidly  straightesed  out.  His 
right  foot  was  npon  the  lower  cross  bar  on  which  were  the  electric  wires. 
His  left  foot  was  thrown  over  the  next  barabove.and  was  dangling  down 
towards  the  lower  bar.  His  right  arm  was  around  the  pin  on  the  third 
otoaa  bar,  and  in  bis  left  hand  he  had  grasped  a  wire,  known  as  a  "tele- 
phone wire,"  which  liad  been  handed  to  him  by  a  fellow  workman." 

There  is,  it  is  true,  some  evidence  which,  standing  alone,  would  seem  to 
be  to  the  effect  that  Mason  was,  though  aatride  of  the  next  bar  above, 
wholly  resting  upon  the  bar  used  by  the  defendants:  but,  taken  as  a  whole, 
we  think  it  shows  that  one  of  his  feet  was.  and  muse  have  been, 
"  dangling,"  as  described  by  the  learned  judge,  at  the  time  when  he 
received  the  shock.  He  was  in  the  act  of  reaching  out,  and  naturally,  we 
think,  must  have. had  one  of  his  legs  extended  in  a  direction  opposite  to 
that  in  which  he  was  reaching.  To  quote  the  language  of  several  of  the 
witnesses :  "  He  stood  in  this  shape,  one  arm  between  his  legs,  and  he  was 
reaching  out  to  the  extremeend  ofthe  arm.  Q.  No.  2  arm?  A.  No.  S.  Q. 
He  had  his  leg  over  No.  2,  his  foot  on  No,  1 ,  and  he  reached  over  to  No.  8 
to  make  a  fastening  at  that  point?  A.  Yes,  air.  .  ,  .  He  was  standing 
on  the  arm  this  way  [illustrating],  and  another  arm  between  his  legs,  and 
reaching  out  to  fasten  it  to  the  end  of  the  arm.  ...  He  had  to  reach 
out  on  account  of  thi-t  bottom  arm  was  a  six  foot  arm,  and  the  other  arm 
a  ten  foot  arm,  and  he  had  to  reach  out  about  a  foot.  .  .  .  TT'ii  left  foot 
was  behind  his  right  foot,  and  sometimes  would  be  on  the  bar  and  some- 
times would  not."  It  is  obvious  that  this  testimony  could  be  exactly 
comprehended  only  by  one  in  whose  presence  it  was  given ;  and  to  euch  a 
one,  no  doubt,  it  was  made  perfectly  clear  by  the  illustrative  movements  of 
the  witnesses.  Therefore,  we  have  accepted  tiiat  understanding  of  it 
which  the  learned  judge  who  heard  it,  without  intimation  of  doubt  on  hia 
part,  or  of  objection  from  either  party,  assumed  to  be  the  correct  one. 
Indeed,  the  brief  of  the  plaintiff  in  error  presents  the  mattor  in  a  manner 
not  materially  diflerect,  viz.: 

"At  the  time  of  the  accident  Mason  was  standing  on  defendant's 
cross  arm  on  the  north  side  of  the  pole  facing  west,  bis  legs  astride  the 
next  cross  arm  above,  hia  right  foot  resting  on  defendant's  cross  arm,  his 
left  toot  also  touching  it,  or  swinging  free  in  the  air,  as  his  body  moved. 
While  in  that  position,  the  telephone  wire  was  handed  to  him,  which  he 
took  in  his  right  hand,  and  was  apparently  about  to  adjust  to  the  outer- 
most pin  on  the  third  cross  arm.  As  he  did  so  his  left  foot  came  in  contact 
with  defendant's  wire,  and  from  that  received,  apparently,  an  electric 
shock  through  his  body,  connection  presumably  being  made  through  the 
telephone  wire  in  his  hand." 

It  has  been  thought  desirable  that  this  note  should  be  made,  in  order 
that  it  may  not  be  supposed  that  the  evidence  on  this  subject  has  not  been 
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tnHj  couddared— not  beCftOM  it  is  deemed  to  be  of  TitAlimportanoe,  tor  it 
is  not 
Non.— See  note  to  Eiut  Tenn.  TeUph.  Co.  ▼.  Simna'  adm'r,  pott 


Fbane  Hubbb,  Beapondeot,  v.  La  Crossb  Gitt  Railwat 
CoMPAKY,  Appellaot. 

Witeotuin  Svpnrne  Court,  Mctreh  t7, 18X. 


InnTBT  BT  ra-Bcrsio  eaocK.— Pboximati  OAOBI. 

Plaintiff  reoelTed  injuries  from  an  electric  shook  reoeived  undet  the  fol- 
lowing oircutnstaDoee; 

The  electric  l^ht  compuir  b;  which  he  was  employed  was  engaged,  at 
the  expense  of  the  defendant.  In  removing  a  lamp  which  interfered  with 
the  erection  or  extension  of  defendant's  trolley  road;  and  plaintiff,  a 
lineman  of  experience  and  acquainted  with  the  location,  was  engaged  in 
the  worlk  The  electric  light  pole  was  of  wood  and  an  iron  trolley  post 
stood  very  cloee  to  it,  touching  it  at  one  place.  The  span  wire  was  inau* 
lated  from  the  trolley  wire,  and  was  also  provided  with  circuit  breaken 
near  the  poets.  The  railway  was  completed  to  the  point  in  question, 
and  had  been  in  operation  about  a  week.  The  end  of  the  trolley  wire, 
awaiting  the  extension  of  the  line,  was  coiled  and  thrown  over  the  span 
wire;  this  was  plainly  visible  and  clearly  uninsulated.  The  span  wire 
was  thus  liable  to  become  charged  as  far  as  the  circuit  breaker.  With 
actual  or  presumptive  knowledge  of  all  these  facts,  plaintiff  touched 
with  one  band  the  iron  trolley  post  and  with  the  other  the  span  wli« 
befond  the  circuit  breaker,  the  only  way  in  whioh  he  could  ocnnplets 
the  oironit,  and  thus  received  the  shock  and  injury. 

field,  that  the  defendant  oould  not  have  reasonably  anticipated  suoh  an 
accident,  and  that  its  negligenoe  was  not  the  proximate  cause  of  plaint- 
iff's injury. 

Cases  of  this  series  olted  in  opinion,  appearing  in  bold  faoed  type:  Black 
V,  MUwaiikee  St.  Rg.  Co.,  vol.  6,  p.  29S;  Illingaworth  v.  Boston  EUe.  Lt, 
Co..  vol.  S,  p.  81S. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  La  Crosse  county. 

Statement    of  facta    by  Pinvey,  J.:  Action  to  recover 
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damages  suataiDed  by  the  plaiDtlEF  by  reason  of  alleged 
negligence  of  the  defendant.  The  complaint  charges  that, 
at  the  time  of  the  injury,  the  plaintiff  was  an  employe 
of  the  Brush  Electric  Light  Company,  which  maintained, 
at  the  northwest  corner  of  the  intersection  of  Main  and 
Fourth  streets,  in  La  Crosse,  a  wooden  pole,  to  support 
one  end  of  a  wire  stretching  across  the  intersection  of  the 
streets  from  northwest  to  southeast,  from  the  center  of 
which  an  electric  street  lamp  was  suspended,  and  to  the 
knowledge  of  the  defendant,  the  employes  of  the  light 
company  were  obliged  to  and  did  climb  said  wooden  pole 
to  attend  to  such  street  lamp;  that  the  defendant  erected 
an  iron  post  or  pole  close  to  and  adjoining  such  wooden 
pole,  and  to  which  one  end  of  a  span  wire  was  attached, 
which  supported  its  trolley  wire  in  and  over  the  center  of 
Fourth  street,  and  such  span  wire  was  so  near  to  the 
wooden  pole  as  to  be  dangerous  to  employes  of  the  light 
company  while  climbing  it,  unless  it  was  properly  insulated 
and  free  from  the  electric  current  in  the  trolley;  that  the 
defendant  negligently  allowed  said  span  wire  to  become 
charged  with  a  powerful  current  from  the  trolley  wire, 
which  it  supported,  and  the  plaintiEF,  a  lineman  of  the 
light  company,  while  climbing  the  wooden  pole,  without 
fault  on  his  part,  came  in  contact  with  said  span  wire 
and  said  iron  pole,  so  as  to  form  a  circuit,  and  be  received 
a  shock  which  caused  him  to  fall  a  distance  of  about  twenty 
feet,  to  the  ground,  whereby  he  was  seriously  injured; 
that,  at  the  time,  said  light  company,  by  its  agents  and 
employes,  of  whom  the  plaintiff  was  one,  was  engaged,  at 
the  request  of  the  defendant,  the  railway  company,  in 
removing  the  said  lamp  from  its  position.  The  acts  of 
negligence  relied  on  were:  (1)  The  erection  of  said  iron 
pole  in  such  close  proximity  to  the  pole  of  the  light  com- 
pany as  to  reader  the  climbing  of  the  latter  dangerous, 
unless  the  defendant's  span  wire  was  properly  insulated 
from  the  trolley;  (2)  in  operating  a  portion  of  its  railway 
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before  it  was  fully  completed,  with  the  span  wire  in  ques- 
tion  uninsulated  and  charged  with  a  heavy  current  that 
eacaped  from  the  trolley  wire. 

The  answer  denied  the  negligence  charged,  and  averred 
that  the  defendant,  at  the  time,  had  constructed  and  main- 
tained its  posts,  trolley  wires,  and  other  appliances  in 
accordance  with  the  city  ordinance ;  that  at  the  time  the 
light  company,  by  the  plaintiff  as  its  employe  and  by  its 
superintendent,  was  engaged  in  carrying  out  a  contract 
between  it  and  the  defendant  for  the  removal  of  its  wires, 
lamps,  etc.,  where  they  interfered  with  the  erection  of  the 
defendant's  line,  and  that,  while  so  engaged,  the  plaint- 
iff  carelessly  came  in  contact  and  connection  with  said 
span  wire  at  a  point  beyond  which  it  was  insulated,  and 
received  the  alleged  shock ;  that  he  well  knew  the  point 
at  which  the  span  wire  was  insulated,  and  the  conse- 
quences of  making  a  connection  with  the  same,  and  that  be 
was  guilty  of  contributory  negligence. 

The  defendant  moved  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case,  which  was  denied,  and  at  the  close  of  the 
evidence  requested  the  court  to  direct  a  verdict  for  the 
defendant,  which  the  court  refused.  The  plaintiff  had  a 
verdict  and  judgment,  from  which  the  defendant  appealed. 

The  evidence  was  that  the  trolley  wire  and  span  wire 
and  the  street  lamp  and  poles  were  situated  as  stated 
in  the  complaint,  the  wooden  pole  of  the  light  company 
being  about  thirty  feet  high  and  ten  feet  higher  than  the 
iron  pole,  and  had  a  return  wire  from  the  lamp  to  the 
pole  passing  down  it,  to  a  ratchet  near  the  bottom,  so 
that  the  lamp  could  be  raised  and  lowered  to  renew  the 
carbons  without  climbing  the  pole,  but  to  remove  anything 
that  got  on  the  wires  they  would  have  to  climb  the  pole; 
and  at  many  street  intersections  in  the  line  of  the  defend- 
ant's trolley,  the  light  company  maintained  street  lamps  in 
a  similar  way,  the  position  of  which  had  to  be  changed 
when  the  defendant  built  its  line,  but  at  the  defendant's . 
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coat.  Accordingly,  the  defendant  entered  into  a  contract 
with  the  light  company  to  make  such  changes  or  removala, 
and  it  entered  upon  the  work  thereof,  the  defendant  not 
interfering  with  or  taking  any  part  in  it.  The  defendant 
had  constructed  its  line  south  on  Fourth  street  to  Main 
street,  which  runs  east  and  west,  and  it  was  intended  that 
its  line  should  turn  upon  Main  street  in  both  directions. 
The  method  of  construction  was  that  iron  poles  or  posts 
were  erected  opposite  each  other  on  both  sides  of  the 
street  at  intervals.  Wires,  called  "span  wires,"  cross 
the  street  at  the  top  of  these  poles  and  support  the  main 
or  trolley  wire,  which  is  attached  to  them  by  a  "bell 
hanger"  or  "bell  insulator,"  which,  when  properly  con- 
structed and  in  good  condition,  will  prevent  any  escape 
of  the  trolley  current  to  the  span  wire,  and,  as  an  addi- 
tional  precaution  where  the  poles  are  iron,  as  in  this  case, 
and  to  guard  against  any  possible  leakage  or  defect  in 
the  "bell  insulator,"  there  was  placed  in  the  span  wire, 
and  between  the  trolley  and  each  iron  pole  or  post,  about 
sixteen  or  eighteen  inches  from  the  post,  a  "circuit  break," 
BO  that  any  current  that  escaped  from  the  bell  insulator 
would  be  arrested,  and  would  not  reach  the  iron  post. 

The  evidence  was  that  these  appliances  used  by  the 
defendant  were  of  the  beat  kind,  and  in  good  order,  and 
tended  to  show  that  the  construction  and  management 
of  the  defendant's  line  was  under  the  control  of  a  compe- 
,  tent  electrical  engineer.  The  wooden  pole  of  the  light 
company,  in  question,  was  crooked,  inclining  towards  the 
east  and  south,  and  its  base  was  seven  or  eight  inches  east 
and  a  little  south  of  the  defendant's  iron  pole  or  post. 
About  ten  feet  from  the  ground,  by  reason  of  the  crook  in 
the  wooden  pole,  the  two  were  in  contact,  and  by  reason 
of  the  inclination  of  the  wooden  pole  to  the  south  and 
east,  there  was  an  interval,  from  the  point  between  them, 
gradually  increasing  to  about  eight  inches  at  the  top  of 
the  iron  post,  and  opposite  the  span  wire — the  iron  post 
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being  west  and  a  little  north  of  the  wooden  pole.  The 
span  wire,  running  east  from  the  top  of  the  iron  post, 
passed  on  the  north  side  of  the  wooden  pole,  and  about 
three  or  four  inches  distant.  The  west  end  of  the  circuit 
break  in  the  span  wire  was  seven  and  three-fourths  inches 
to  the  east  of  the  wooden  pole,  and  the  end  of  the  span 
wire  east  of  the  circuit  break  was  thirteen  and  three- 
fourths  inches  from  the  wooden  pole,  and  the  pole  could 
be  climbed  from  the  south  or  east  side  without  coming 
in  contact  with  the  span  wire.  A  person  climbing  the 
wooden  pole  oh  the  north  side  would  have  to  pass  over 
the  span  wire,  and  would  usually  come  in  contact  with  it 
In  some  way,  but  only  with  the  portion  of  it  between  the 
iron  post  and  the  circuit  break,  which  was  dead  or  un- 
charged;  but,  in  case  of  defect  in  both  bell  insulator  and 
circuit  break,  should  it  be  charged  or  "live,"  the  person 
coming  in  contact  with  it,  while  adhering  to  the  non-con- 
ducting wooden  pole,  would  be  safe,  unless  he  at  the  same 
time  came  in  contact  with  the  iron  post.  The  bell  insu- 
lator  and  circuit  break  were  in  good  order,  and  the  span 
wire  between  the  circuit  break  and  the  iron  post  which 
passed  on  the  north  side  of  the  wooden  pole  was  "dead." 
When  the  defendant  oompany  had  reached  the  point  in 
question  with  the  construction  of  its  line,  its  trolley  wire 
was  attached  to  this  span  wire  by  the  bell  insulator  over 
the  center  of  Fourth  street  and  on  the  north  aide  of  Main 
street,  and  quite  a  length  of  the  trolley  wire,  intended  to 
be  used  in  curving  on  to  Main  street  to  the  west,  remained 
projecting  south  of  the  span  wire,  and  was  coiled  up  as 
far  back  as  the  bell  insulator,  and  laid  around  find  over 
the  bell  insulator,  and  upon  the  span  wire  and  trolley 
wire  to  the  north,  so  that,  while  the  defendant  operated 
its  line  so  far  as  constructed,  as  it  did  continuously  from 
August  8th  to  August  19th,  when  the  accident  occurred, 
this  span  wire  became  and  was  charged  with  the  trolley 
VOL.  VI— 19. 
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carrent  up  towards  said  posta  or  polea  aa  far  as  the  circuit 
break.  This  coil  of  the  trolley  wire  was  bright  new  copper 
quarter  inch  wire,  about  four  feet  in  diameter,  projecting 
two  feet  over  on  the  span  wire  on  each  aide,  not  more  than 
twenty-two  feet  from  the  poles  or  posta,  and  in  plain  sight, 
and  there  was  nothing  to  indicate  that  it  was  insulated 
from  the  span  wire  on  which  it  rested.  A  person  climb- 
ing the  wooden  pole  of  the  light  company  could  be  injured 
by  the  current  in  the  span  wire  in  but  one  way,  namely, 
by  touching  the  span  wire  east  of  the  circuit  break,  and 
at  the  aame  time  touching  the  iron  post  in  the  opposite 
direction  to  the  west,  so  as  to  form  a  circuit  with  bia 
body  between  the  iron  post  and  the  live  span  wire  beyond 
the  circuit  break.  After  the  defendant's  wires  had  been 
put  up,  the  street  lamp  of  the  light  company  could  not 
be  lowered,  because  it  would  come  in  contact,  and  might 
cause  an  accident  and  it  was  necessary  to  put  the  light 
away  from  the  defendant's  wires. 

At  the  time  of  the  accident,  McMillan,  the  superintend- 
ent  of  the  light  company,  with  nine  years'  experience  as 
an  electrician,  and  fully  acquainted  with  the  subject  of 
insulation,  with  the  plaintiff,  undertook  to  make  the 
necessary  change  in  removing  and  changing  the  position 
of  the  street  lamp.  The  plaintiff  had  done  nearly  all  this 
work  up  to  this  time.  He  had  had  about  fire  years'  ex- 
perience in  attending  to  lamps,  repairing,  setting  poles 
and  other  work,  and  had  worked  about  a  month  in  changing 
the  lamps  of  the  light  company.  He  understood  the 
method  of  conatruction  and  insulation  of  the  defendant's 
linea,  and  the  subject  of  insulation  generally;  bad  noticed 
both  bell  insulators  and  cireuit  breaks,  and  knew  how 
they  were  attached,  and  what  they  were  for,  and  had  ex* 
amined  the  manner  of  insulating  the  defendant's  spaa 
wires.  By  direction  of  McMillan  the  plaintiff  climbed 
the  wooden  pole  on  the  north  aide,  over  and  above  the 
span  wire  and  iron  post,  nearly  to  the  top  of  the  woodea 
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post,  drew  the  lamp  in  from  the  center  of  the  street,  and 
]et  it  down  to  McMillan,  and  came  down  tbe  pole  on  the 
north  side,  climbing  over  the  span  wire  again.  McMillan 
then  climbed  the  wooden  pole  on  the  east  side,  passed 
the  span  wire,  and  prepared  to  bang  the  lamp  at  tbe  side 
of  the  wooden  pole.  Having  occasion  to  let  fall  a  piece  of 
the  lamp  wire  twisted  into  a  spiral  form  or  coil,  he 
dropped  it,  intending  to  let  it  go  down  on  the  south  aide 
of  defendant's  span  wire;  hut,  for  want  of  careful  man- 
agement, it  caught  the  span  wire  at  a  point  three  and 
one-half  or  four  feet  east  of  the  wooden  post,  and  beyond 
the  circuit  break,  so  that  from  bis  position  be  was  unable 
to  get  it  off.  He  therefore  directed  the  plaintiff  to  climb 
the  pole  again,  and  to  take  this  coil  off  tbe  span  wire. 
The  plaintiff  climbed  up  on  the  north  side  of  the  wooden 
pole,  as  before,  uDtU  bis  feet  were  about  seventeen  feet 
above  tbe  ground,  and  his  head  was  higher  than  tbe  top 
of  the  iron  pole.  He  testified:  "I  stood  on  my  left  spur, 
reached  out,  lifted  this  wire  [an  insulated  one]  off,  and 
dropped  it  down,  and  came  back  to  the  pole,  somewhere 
near,  with  the  intention  of  getting  in  position,  and  I  got 
caught.  I  supposed  tbe  span  wire  was  a  dead  wire.  I 
don't  know  how  I  mads  the  connection  by  which  the  cur- 
rent went  through  me.  I  did  not  put  my  other  band  on 
tbe  wire.  There  was  a  burn  across  three  fingers  on  the 
back  of  the  right  hand.  The  left  arm  or  wrist  was 
burned  on  the  inner  portion.  I  had  not  noticed  tbe  coil 
of  trolley  wire  that  lay  coiled,  in  part  upon  the  span  wire 
and  in  part  upon  tbe  trolley.  I  did  not  see  it  at  all.  I 
don't  remember  that  I  bad  ever  been  at  this  place  while 
the  defendant  was  operating  its  line."  Both  tbe  plaintiff 
and  McMillan  knew  that  the  trolley  was  in  operation,  and 
cars  had  been  running  to  that  point  for  eight  days.  Tbe 
plaintiff  testified  that,  "if  I  bad  seen  this  coil  of  trolley 
wire  lying  upon  the  span  wire  at  that  point,  I  probably 
would  have  known  and  understood   that  the  current  of 
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electricity  would  have  been  conrejed  to  the  spaa  wire  up 
to  the  circuit  break;  but  I  don't  know.  .  .  .  In  order 
to  form  a  circuit  my  bare  person  had  to  come  ia  contact 
both  mth  the  iron  post  and  the  span  wire.  Was  wearing 
woolen  clothes.  Woolen  clothes  against  the  iron  post 
would  not  form  a  circuiG,  if  it  was  dry.  Clotbiag  was 
dry,  and  the  iron  post  too."  He  further  testified  that  he 
lifted  the  wire  o£f  the  span  wire  with  his  left  hand,  hav- 
ing, at  the  time,  his  right  arm  around  the  wooden  pole. 
That  he  did  not  then  take  hold  of  the  span  wire,  or  touch 
it  with  his  left  hand.  "I  got  my  left  hand  back  some- 
where near  the  pole.  Can't  tell  you  whether  I  was  lean- 
ing against  the  span  wire.  Don't  remember  whether  I 
touched  the  span  wire  or  not." 

Losey  &  Woodward  and  E.  C.  Higbee,  for  appellant. 

fVuit  &  Srindley,  for  respondent. 

PiNNEY,  J.  (after  stating  the  facts):  1.  The  plaintiff 
was  engaged  as  a  servant  of  the  light  company,  and  using 
its  poles  and  appliances  under  the  direction  of  its  superin- 
tendent, performing  an  engagement  that  company  had 
entered  into  with  the  defendant  company  to  change  the 
location  and  method  of  hanging  the  electric  street  lamps 
so  that  their  use  and  management  would  not  interfere 
with  or  embarrass  the  use  and  operation  of  the  defendant's 
electric  railway,  for  a  consideration  to  be  paid  by  the  de- 
fendant. Under  the  circumstances,  the  defendant  was 
bound  to  the  exercise  of  reasonable  care  and  caution  in 
the  management  and  control  of  its  railway,  and  of  the  elec- 
tric current  which  was  its  motive  power,  so  as  not  to 
injure  the  employes  of  the  light  company  while  engaged 
in  such  work.  It  was  bound  to  avoid  acts  the  natural  and 
probable  consequences  of  which  might  be  to  inflict  injury 
on  persons  thus  employed,  and,  if  it  omitted  such  precau- 
tions as  were  reasonably  necessary,   under   the  circum- 
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Stances,  it  would  be  liable  for  such  damages  as  any  ooe 
thus  engaged  might  suffer,  being  the  proximate  result  of 
auoh  neglect  of  duty.  The  rule  was  stated  by  Brett,  M, 
R.,  in  Eeaven  v.  Pender,  11  Q.  B.  Div.  503,  609,  that, 
"whenever  one  person  is,  by  circumstances,  placed  in  a 
positioD,  with  regard  to  another,  that  every  one  of  ordi- 
nary sense,  who  did  think,  would  at  once  recognize  that, 
if  he  did  not  use  ordinary  care  and  skill,  in  his  own 
conduct,  with  regard  to  those  circumstances,  he  would 
cause  danger  of  injury  to  the  person  or  property  of 
the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to 
avoid  auch  danger."  This  principle  was  referred  to  in 
Zieman  v.  Kieckhefer  E.  M/g.  Co.,  90  Wis.  503;  in  Bright 
V.  BameU  &  Record  Co.,  88  Wis.  307,  and  in  Thorruu  v. 
Wineheater,  6  N.  Y.  397.  In  Heaven  v.  Pender,  supra, 
Cotton  and  Bowbn,  JJ.,  declined  to  approve  the  view 
expressed  by  the  Master  of  the  Bolls  to  its  broadest 
extent.  But,  iu  the  subsequent  case  of  Thruasell  v. 
Sandgside,  20  Q.  B.  Div.  359,  363,  the  view  of  Brett, 
M.  R.,  was  expressly  approved;  Hawkins,  J.,  saying, 
"that,  where  a  man  is  employed  to  do  certain  work,  and 
knows  that  the  work  he  is  doing  is  dangerous  to  others, 
and  that  accidents  are  likely  to  happen,  and  knows  that 
other  persons  are  lawfully  engaged  in  other  work,  and 
are  under  obligations  to  perform  such  work,  the  person 
engaged  in  the  dangerous  work  is  subject  to  the  duty  of 
using  reasonable  care,  and  taking  precautions  to  prevent 
accidents  arising  from  the  work  in  which  he  is  engaged." 
2.  As  was  said  by  Newman,  J.,  in  Slock  T.  MUwau^ 
kee  8U  RaUway  Co.,  89  Wis.  378:  "The  negligence 
is  not  the  proximate  cause  of  the  acoident  unless,  under 
all  the  circumstances,  the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence 
and  prudence.  It  is  not  enough  to  prove  that  the 
accident  is  the  natural  consequence  of  the  negligence. 
It  must  also   have    been    the    probable    consequence." 
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Atkinson  t.  Qoodrich  Transportation  Go. ,  60  Wia.  X41, 
163;  Barlony.  Pepin  Co.  Agr.  Soc,  83  Wia.  19;  McGowan 
T.  0.  A  N.  IT'.  R.  Co.,  91  WiB.  147.  A  mere  failure  to 
ward  against  a  result  which  could  not  have  been  reason- 
ably expected,  is  not  actionable  negligence.  Whether  the 
negligeoce  of  the  defendant  was  the  proximate  cauae  of 
the  injury,  so  that  it  and  the  result  stand  in  the  relation 
of  cause  and  efTect,  is  a  question  for  the  jury,  where  the 
eiYdenoe  is  not  clear,  or  the  proper  inference  from  undis- 
puted evidence  is  in  doubt.  It  is  not,  however,  necessary 
that  injury,  in  the  precise  form  in  which  it  in  fact  resulted, 
should  have  been  foreseen.  It  is  enough  that  it  now 
appears  to  have  been  a  natural  and  probable  consequence. 
Lane  v.  Atlantic  IVoribs,  111  Mass.  136;  Hill  v.  Wintor, 
118  Mass.  268,  259. 

The  evidence  on  this  subject  is  not  conflicting,  and  the 
real  question  is  as  to  the  inferences  which  may  be  fairly 
drawn  from  the  evidence,  and  whether  they  are  in  doubt. 
It  appears  that  the  defendant  had  substantidlly  complied 
with  the  statute  (Laws  of  1889,  o.  376,  sec.  1),  and  by 
bell  insulators  and  circuit  breaks  bad  provided  by  suitable 
insulation  against  injury  to  persons  or  property  by  reason 
of  the  leakage  or  escape  of  the  current  of  electricity  from 
the  trolley  wire.  The  trolley  wire  and  the  span  wires 
were  sustained  at  an  elevation  of  about  twenty  feet  in  the 
air.  The  bell  insulators  ware  to  prevent  the  escape  of  the 
electric  current  from  the  trolley  wire,  and  the  circuit 
breaks  to  prevent  the  span  wires,  if  they  should  become 
charged  from  the  trolley,  from  charging  the  iron  posts  by 
the  sidewalks.  All  reasonable  and  proper  precautions 
had  been  taken,  it  nust  be  conceded,  against  any  probable 
injury  to  persons  or  property  in  the  streets  or  on  the  side- 
walks or  elsewhere,  except,  possibly,  to  those  whose  duty  it 
was  to  repair  and  give  suitable  attention  to  the  span  and 
trolley  wires  of  the  defendant,  and  the  wires  of  the  light 
company,  so  far  as  necessary  in  the  operation  of  the  reapec- 
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tive  linea.  All  such  persons  were  understood  to  be,  as  the 
plaintifT  was,  familiar  with  the  application  of  electricity  to 
such  uses,  and  with  the  theory  of  insulation,  as  well  as 
the  use  and  functions  of  the  bell  insulators  and  circuit 
breaks.  The  introduction  and  use  of  circuit  breaks  must 
be  regarded,  of  itself,  to  the  apprehension  and  judgment 
of  these  trained  and  experienced  operatiyes,  as  a  signal  of 
danger,  a  warning  that  any  given  span  wire  may  be  charged 
with  a  heavy  current  from  the  trolley,  by  leakage  or  other- 
wise. They  cannot  come  near  a  span  wire  without  being 
thus  admonished,  and  of  the  general  judgment  in  construc- 
tion, that  circuit  breaks  are  necessary  to  secure  immunity 
from  electirc  shocks,  and  to  prevent  the  iron  posts  from 
being  charged  with  an  electric  current  down  to  the  streets. 
These  are  all  parts  of  the  lines  with  which  they  are  famil- 
iar. It  is  to  be  considered  that  they  understand  the  peril 
and  the  provided  protection  as  well.  The  plaintiff  was 
injured  because  the  span  wire  became  charged  by  coiling, 
over  it  and  the  trolley  wire,  a  portion  of  the  latter, 
designed  to  make  the  curve  down  Main  street.  There  was 
no  other  apparent  method  of  disposing  of  it  for  the  time 
being,  and  no  reasonable  grounds  for  supposing  that  any 
prudent  and  careful  operative  would  have  failed  to  notice 
it  under  the  circumstances;  and,  if  he  did  not,  the  circuit 
breaks  provided  protection  against  the  charged  span  wire, 
unless  he  came  in  contact  with  the  span  wire  beyond  the 
circuit  break  and  the  iron  post  at  the  same  time.  This, 
we  think,  the  defendant  had  no  reasonable  ground  to  sup- 
pose, in  the  present  instance,  that  the  plaintifif  would 
.  do.  The  defendant  had  been  operating  its  railway  to 
the  point  in  question  for  eight  days,  beyond  which  it 
bad  not  been  completed,  and  the  plaintiff  had  been  at 
work  all  this  time  and  for  some  time  previous,  along  the 
line,  In  changing  the  location  of  the  street  lamps  of  the 
light  company,  and  knew  that  the  trolley  wire  had  been 
kept  charged  to  operate  the  railway,  and  the  defendant 
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must  hare  understood  tbat  he  was  familiar  with  these 
facts,  as  well  as  the  near  proximity  of  the  iron  and  wooden 
poles,  and  the  space  between  the  iron  poles  and  the  outer 
end  of  the  current  break.  These  were  obvious  facts,  and 
not  to  be  mistaken  or  misanderatood.  The  injury  could 
occur  in  only  one  way,  aa  the  plaintiflf  subatautially  tells 
us,  namely,  by  his  bare  hand  coming  in  contact  with  the 
span  wire  beyond  the  circuit  break,  and  his  other  hand, 
or  part  of  his  bare  person,  coming  in  contact  in  the  same 
instant,  with  the  iron  post,  so  as  to  pass  the  electric  cur- 
rent through  him.  Gould  the  defendant  tmve  reasonably 
anticipated,  under  these  circumstances,  the  occurrence  of 
an  accident  such  as  this?  Ought  the  defendant  to  have 
foreseen  it,  in  the  light  of  attending  circumstances?  We 
think  not.  It  clearly  appears  that  the  use  of  the  wooden 
pole  in  climbing  up  or  coming  down  was  not  dangerous, 
nor  was  it  possible  for  the  plaintiff,  while  climbing  ox 
clinging  to  it,  to  have  received  a  shock  even  by  touching 
the  charged  span  wire,  unless  he  completed  the  circuit, 
at  the  same  instant,  by  touching  the  iron  post  with  his 
naked  hand  or  person.  The  defendant  had  no  right  to 
expect  that  an  inexperienced  operative  would  have 
climbed  to  such  a  point,  much  less  that  an  experienced 
and  competent  one,  with  hie  knowledge  of  the  situation, 
at  the  only  possible  point  of  danger,  with  the  warning  of 
the  circuit  break  before  him,  would  practically  eliminate 
it  as  a  means  of  safety,  and,  by  placing  his  body  substan- 
tially in  its  place,  complete  the  electrical  circuit,  so  that 
the  current  would  necessarily,  pass  through  his  body.  It 
was  not  expected  that  be  would  have  occasion  to  touch 
or  come  in  contact  with  the  span  wire  beyond  the  circuit 
break,  or  the  iron  post,  for  any  purpose,  and  certainly 
not  so  as  to  complete  an  electrical  circuit  with  his  body. 
We  think  the  case  of  XUingsiBorth  v.  Boston  E.  £. 
C!o.f  161  Mass.  583,  where  the  right  of  use  was  given  to 
the  operatives  of  both  companies  in  common,  for  that  and 
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other  reasons,  is  distinguishable.  We  hold,  therefore, 
that  the  evidence  did  not  make  a  case  to  go  to  the  jury  to 
show  that  the  negligence  of  the  defendant  relied  on  was 
the  proximate  cause  of  the  plaintiff's  injury. 

By  the  Court:  The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Note.— See  note  to  next  oaae. 


East  Tanitessee  Telephone  Cohfaitt  v.  Biohakd  Smus* 

ASUnaEiTBATOB. 

KattttdqiCotiirtof  AppeaU,Jwnee,'1896.  On  motion  for  r^^tearing,  Dee.  19, 

1896. 

Death  by  KLScrTBia  bhook.— Bvidbncb.— AomroY, 

The  iecretaiy  of  a  telephone  company  is  not  its  agent  in  the  sense  that  the 
cximpan}'  is  bonnd  bj  damaging  admissions  made  b;  said  seoretaiy. 
llieTefore,!  in  an  aotion  based  on  the  death  of  a  person,  caused  by  electric 
diook,  alleged  to  have  been  due  to  negligence  of  the  telephone  ocanpony 
in  maintaining  a  dead  wire  for  a  long  time  in  close  proximit;  to  an 
electario  light  wire,  in  which  aotion  it  was  set  up  in  defense  that  death 
was  doe  to  other  causes,  hdd,  that  a  letter  from  the  secretaiy,  in  whiota 
she  stated  that  the  dead  wire  caused  the  death,  was  inadmissible  in 
evidence  against  the  company, 
(Upon  motion  for  re-hearing): 

DeolataticHis  of  the  aeoretaiy,  after  the  accident,  relative  to  removing  the 
dead  wire,  held  also  inadmissible. 

Testimony  that  the  line  waa  overcharged  with  electricity  on  several 
oocasions  prior  to  the  accident,  Md  admissible. 

The  oiwtom  of  the  beet  telephone  companies  relative  to  the  manner  of 
detecting  defeots  and  irregularities  in  their  line  is  competent,  if  shown 
to  be  tbs  best  known  method  of  such  detection. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
HarriBon  county. 
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J.  Q.  Word,  for  appellant. 

Ward  A  Lafferty,  for  appellee. 

Per  CuRiAu:  The  appellee,  as  admimstrator  of  Bichard 
Simms,  recovered  judgment  agaiast  the  appellant  for 
(7,000  in  damages  for  the  death  of  his  intestate,  which 
was  caused,  it  iB  alleged,  by  the  wilful  and  groBS  negli- 
gence of  the  appellant  and  the  electric  light  company. 
Briefly  stated,  the  facts  are  that  in  1887  the  appellant, 
then  operating  a  telephone  system  at  Cynthiana,  put  up 
a  wire  from  its  central  o£Bce  in  that  city  to  the  residence 
of  W.  T.  Handy,  about  one  mile  out.  On  December  13, 
1892,  this  wire  was  still  in  use  by  Handy,  or  in  condition 
for  use,  under  his  lease  or  contract  with  the  company, 
though  it  appears  that  he  was  away,  with  his  family,  in 
Florida,  and  his  term  of  rental  was  out,  or  about  out. 
Simms,  as  a  tenant,  occupied  two  rooms  in  the  rear  of  the 
Handy  residence,  and,  for  purposes  of  protection,  over- 
looked the  premises.  At  about  10  o'clock  on  the  night  of 
the  18th,  the  family  of  Simms  heard  a  noise  in  front  of 
the  residence,  and,  in  company  with  his  son  and  two 
nephews,  he  went  around  to  the  front  porch  with  a 
lantern.  They  discovered  the  storm  doora  swaying  back 
and  forth,  and,  fastening  them,  they  came  down  from 
the  porch  on  to  a  pavement,  when  sparks  were  seen  on 
some  trellis  wires  about  the  porch.  Simms  stepped  off 
the  pavement,  saying,  "What  is  that?"  at  the  same  time 
reaching  out  towards  the  wires.  His  nephew  exclaimed. 
"Don't  touch  itl"  But  at  that  instant  Simms  fell  dead, 
and  it  is  supposed  that  he  bad  touched  the  wires  with  his 
outstretched  band,  although  there  were  no  burns  found  on 
his  hands  or  body.  These  wires  had  become  charged 
with  electricity  from  contact  with  the  telephone  wire  lead- 
ing from  the  box  in  the  hall  on  to  the  porch,  and  thence 
to  the  ground.    And  the  telephone  wire  had,   in  turn, 
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become  OTercbarged  from  contact  with  the  electric  ligbi 
wire  within  the  city.  Just  how  this  came  abouc  forms  the 
chief  ground  of  dispute  in  this  record.  It  appears  that 
some  two  years  prior  to  the  night  in  question  the  telephone 
company  had  discontinued  a  wire  theretofore  rented  to 
Victor  &  Whaley,  and  this  wire  had  been  taken  down, 
save  a  few  hundred  feet  which  had  been  left  on  the  poles. 
One  end  of  this  "dead  wire"  was  connected  with  the 
Handy  wire,  and  the  other  was  fastened  to  a  bracket  on  a 
pole  of  the  Western  Union  Telegraph  Company,  also  in 
use  by  the  light  company.  This  bracket  became  loose, 
and  turned  down,  and  the  dead  wire  was  left  to  sway  and 
vibrate,  sometimes  touching  the  light  wire.  On  the  even- 
ing in  question  there  was  a  heavy  wind,  and  some  rain, 
and  at  about  5  o'clock  the  bracket  was  so  shifted  that  the 
two  wires  were  brought  in  contact,  the  one  perhaps  resting 
on  the  other.  The  current  of  the  electric  plant  had 
been  turned  on  at  about  4i  o'clock  that  evening,  and  a 
distnrbanoe  was  noticed  at  the  central  office  of  the  tele- 
phone company  between  5  and  6  o'clock,  when  the  wire 
in  the  keyboard  was  burned.  An  investigation  made  at 
once  seems  to  hare  located  the  cause  of  the  disturbance 
on  the  Handy  wire,  but  there  the  matter  rested  for  the 
night.  The  effort  of  the  plaintiff  was  directed  to  showing 
negligence  on  the  part  of  the  telephone  company  in  allow- 
ing its  dead  wire  to  hang  for  so  long  in  close  proximity 
to  the  light  wire,  and  in  so  putting  up  the  wire  at  the 
residence  of  Handy  as  that  it  could  come  in  contact  with 
the  trellis  wires  then  about  the  porch.  Without  setting 
out  the  details  of  the  proof,  it  is  sufficient  to  say  that  it 
conduced  to  show  negligence  in  the  particulars  mentioned; 
and  the  court,  therefore,  properly  overruled  the  appellant's 
motion  for  peremptory  instructions  upon  the  conclusion  of 
the  plaintiff's  proof.  Such  a  motion,  however,  was  sus- 
tained for  the  light  company.  The  appellant  attempted 
to  show  that  it  had  kept  up  the  usual  inspection  of  its 
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line,  and  had  no  reason  to  apprehend  danger  from  the 
dead  wire  remaining  on  the  poles;  that  the  trellis  wires 
were  so  placed  hj  Handy,  or  others  over  whom  it  had  no 
control,  as  that  connectiOQ  with  its  wire  was  made  with- 
out its  knowledge  or  consent  and,  moreover,  that  the 
deceased  was  the  subject  of  heart  disease,  and  likely  to 
die  suddenly,  under  undue  excitement,  and  that  he  had 
probably  died  from  natural  causes,  and  not  from  an  elec- 
tric shock.  The  jury  found  against  these  contentions, 
and  we  proceed  to  notice  the  errors  of  law  complained  of. 

The  court,  however,  committed  a  serious  error,  to  the 
prejudice  of  the  company,  in  permitting  the  alleged 
letter  of  Mrs.  Lake  to  Handy  to  be  read  as  evidence. 
She  was  the  secretary  of  the  company,  it  is  true,  hut 
she  was  not  its  agent  in  making  damaging  admissions 
after  the  transaction  occurred  in  which  Simms  lost  bis 
life.  Jtailroad  Co.  v,  Ellis'  Adm'x  (Ky.),  30  S.  W.  Rep. 
979.  The  letter  was  to  the  effect  that  the  dead  wire  caused 
Simms'  death,  and  completely  silenced  the  company's 
contention  that  Handy's  trellis  wires  were  placed  in  con- 
tact with  the  telephone  wire  without  its  knowledge,  and 
thus  caused  his  death,  or  contributed  to  it,  or  that  his 
death  was  due  to  natural  causes.  Moreover,  if  otberwise 
competent,  xt  must  have  been  mere  opinion,  based  oo  hear- 
say, as  the  writer  had  no  personal  knowledge  of  the  facts, 
though  the  statement,  coming  from  one  connected  with 
the  company,  had  the  force  of  an  absolute  admission  and 
one  fatal  to  the  company's  defenses.  For  the  reason  indi- 
cated the  judgment  is  reversed,  for  proceedings  consistent 
with  this  opinion. 

Upon  motion  fob  rr-hbabinq. 
HAZBLBiaa,  J.: 

There  are  certain  minor  errors  not  expressly  passed  on 
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by  US  ID  the  opinioQ,  and  oouosel  desire  these  should  be 
acted  on.  The  first  complaint  is  that  appellee  was  per- 
mitted to  pi-ove  by  Whaley  a  conversation  between  him 
and  Mrs,  Lake,  in  which  the  latter  said  she  wanted  the 
witness  to  take  down  the  dead  wire  which,  as  she  claimed, 
was  a  part  of  tho  line  of  Victor  &  Whalej,  and  witness 
declined  because  he  contended  it  was  not  his  business,  etc. 
If  this  conversation  was  after  the  death  of  Simms,  it 
clearly  falls  within  the  rule  announced  in  the  opinion  as 
to  the  letter  of  Mrs.  Lake,  and  would  be  incompetent. 
If  before,  it  would  seem  to  be  competent.  The  bill  of  evi- 
dence does  not  disclose  when  it  was.  The  testimony  of 
Handy  that  the  line  was  overcharged  with  electricity  on 
several  occasions  prior  to  the  occurrence  under  inveutiga- 
tiou  was  competent,  as  held  below.  The^proof  of  Berkley, 
showing  the  custom  of  the  best  telephone  companies  in 
respect  to  manner  of  detecting  defects  and  irregularities 
in  their  lines,  would  have  been  competent,  if  shown  to  be 
the  best  known  method  of  such  detection;  and,  as  the 
avowal  for  the  witness  seems  to  state  this,  the  court  should 
admit  it.  It  may  be  true  that  those  not  acquainted  with 
this  mysterious  power  or  agency  might  think  it  a  poor  pro- 
tectioQ,  if  defects  were  not  to  be  discovered  and  corrected 
until  after  the  damage  had  likely  been  done.  This  would 
only  show  the  custom  or  rule  a  poor  one,  and  does  not 
argue  against  its  admissibility  as  evidence. 

Note. — In  the  case  of  John  E.  Cook  v.  WHmiitgUm  City  Eleetrie  Coiit- 
pOKjf,  Delaw&re  Superior  Court,  FebruAiy,  1893,  the  charge  to  the  jury  in 
the  trial  oourt  ia  reported,  9  Hotiat.  806,  and  83  Atlaatio  Rq>orter,  US. 
The  Inatmotions  giTen  are  abridged  in  the  head-note  In  the  last  named 
report,  ae  tollowe: 

An  electric  street  railway  oompany,  mnning  its  oars  by  overhead  wirea, 
miut  use  vniy  means  to  protect  the  publio  from  injury  regardl^  of 
tatpeaae,  and  must  at  onoe  remedy  wires  broken  by  unavoidable  aooident. 

A  penoD  who  negligently  walks  into  a  live  electric  wire,  of  the  danger- 
one  ebaraoter  of  wbloh  he  is  warned  by  the  sparks  proceeding  from  It,  ia 
nagligeut, 
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Where  a  pedestrian  in  a  city  is  Injured  bj  a,  wire  of  »n  electric  railway 
company,  broken  bj  an  unavoidable  accident  strikinK  him  as  It  folia, 
the  oompftny  is  not  liable. 

In  Larmm  t.  Central  BaUioay  Company,  SO  DL  App.  26S,  damages  were 
sought  tor  the  killing  of  a  horse  bj  shook  from  a  trolley  wire  hanging 
loose  in  a  street.  It  waa  held  that  a  company  ualng  such  a  hi^y  danger- 
ous agent  as  electricity  for  propelling  street  can  1«  bound  to  the  highest 
degree  of  oare  commensurate  with  the  danger.  Also  that  the  ttkct  that 
the  company  permitted  the  wire  to  hang  where  ft  did  was  prima  fade 
proof  of  negligence. 

In  each  of  the  thirteen  cases  preceding  this  not«,  beginning  with  W.  U. 
Td.  Co.  of  Baltimore  v.  State  to  Uae  of  JVelaon,  page  310,  the  ground  of 
action  was  injury  by  shock  from  electric  wires  alleged  to  have  been  neg- 
ligently placed  or  maintained.  In  all  these  cases,  as  well  as  in  thooe 
reported  in  previous  volumes  of  this  series,  the  maxim  mc  titere  tuo  ut 
alienum  non  laedat  is  applied  very  strictly  to  electrical  companies  on 
aooount  of  the  known  power  and  danger  of  the  agent  employed  by  them; 
and  they  are  held  to  very  great  diligence  to  keep  their  electric  wires  insu- 
lated and  harmless  at  places  where  persons  are  liable  to  oome  in  contact 
with  them.  This  is  especially  laid  down  in  Origin  v.  United  Eke.  Lt.  Co., 
ante,  p.  9S3;  McLaughiin  v.  LouitvUle  Eltc.  Lt.  Co.,  ante,  p.  2S5;  Atlanta 
CoruoL  St.  Ity.  Co.  v.  Oaings,  ante,  p.  27S;  Newark  Electric  Lt.  A  Foteer 
Co.  V.  Garden,  ante,  p.  271;  and  Huber  v.  La  Crone  City  Rg.  Co.,  ante, 
p.  285. 

In  the  three  last  named  cases,  the  principle  is  applied  In  tevor  of 
employes  of  electrical  companies,  who  are  held  to  be  entliled  to  protection 
when  in  the  performance  of  their  duties,  from  injury  by  shock  from  wires 
of  companies  other  than  their  employers.  To  the  sameeSect  waa  the  deci- 
rioa  in  lUinqsuvrth  v.  Boeton  Electric  Light  Co.,  yoI.  5,  p.  813.  lu Hector 
V.  Boston  EUetrie  Light  Co.,  vol.  B,  p.  SCtO,  it  was  held  that  under  the  oir- 
oumstances  the  defendant  owed  the  plaintiff  no  duty  to  have  its  wires 
insulated  at  the  particular  plaoe  where  the  injury  occurred.  And  in 
Augaita  RaQieap  Co.  v.  Andrews,  vol.  4,  p.  878,  the  demurrer  to  the  oom- 
plaint  was  sustained  upon  the  ground  tiMt  the  plaintiff  was  a  trespasser; 
but  the  complaint  as  subsequently  amended,  so  as  to  state  that  he  was  not 
a  trespasser,  was  hdd  sufficient,  vol.  4,  p.  S81,  note.  In  the  Hubercase, 
tapra,  while  the  rule  of  duty  is  expressly  laid  down,  it  was  held  that  the 
defendant  oonld  not  have  reasonably  anticipated  the  accident,  and  that 
its  negligenoe  was  not  the  proximate  cause  of  plaintiff's  injury. 

Cases  in  which  injury  by  electric  shock  was  sustained  by  employes  of 
the  companies  owning  the  wires  are  grouped  with  other  oases  of  injury  to 
employee,  and  indexed  under  "  Duty  of  Electrical  Companies  to  Their 
Employes." 

In  City  Electric  St.  Ry.  Co.  v.  Confry,  ante,  p.  217;  W.  U.  7W.  Co,  and 
City  and  Suburban  Railway  Co.  v.  State  to  Use  of  Nelson,  ante,  p.  310,  and 
McKay  v.  Southern  Bell  "Meph.  A  Tel.  Co.  and  MdbOe  St.  Ry.  Co.,  ante, 
p.  328:  it  was  Aeld  that  where  the  shook  causing  the  injury  was  from  a 
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tel^bone  wire  which  had  broken  and  fBllen  acroas  an  elaatrio  raUwa^ 
wire  and  thsnoe  to  the  ground,  the  Injury  was  dne  to  the  oonourrent  Di- 
ligence of  both  companieB;  and  in  the  two  last  named  eases  a  jcrfnt  action 
against  them  was  held  proper.  To  the  same  effeot  Is  the  det^slon  In  SImI- 
(o»T.  Dinted  Eleetne  Raiboay  Company,  toI.  8,  p.  477,  In  ^IbonirT, 
Waiervlia  TwnpUce  A  R.  Co.,  toI.  4,  p.  807,  it  was  held  that  such  anaod- 
dent  was  due  to  negligence  of  tho  telephone  oomponj  alone,  and  that  the 
electric  railway  company  was  not  chargeable. 
For  referenoe  to  other  oases  on  this  subject,  see  vol.  0,  p.  885,  note. 


Jbkbmiau    Quill,  Respondeat,    t.    The    Empire   State 
Telephone  &  Tblbgraph  Company,  Appellant. 

New  York  Supreme  Oottrt,  Chneral  Term,  I^fth  Depf.,  December,  189S. 

(92  Hun,  080.) 

IMJUXT  BT  ECBCTRtCAL  APFLUndK.—  FROZHCATB  CiVSM. 

WhQe  It  Is  the  rule,  and  a  just  one,  that  no  ona  can  be  charged  with  a 
negligent  omission  of  duty  for  failure  to  anticipate  and  guard  against 
some  ooutiitgency  which  would  not  hare  arisen,  save  under  exoeptioDal 
circumstances,  the  true  teat  is  that  if  the  accident  might  reasonably 
have  been  anticipated,  or  if  its  ocourrenoe  would  not,  in  the  minds  of 
reasonable  men,  be  in  the  highest  degree  unlikely,  the  party  may  be 
chargeable  with  negligence. 

rherefore,  held,  that  the  falling  of  an  insulator  simply  resting  upon  a  peg 
on  a  cross-arm  of  a  high  pole,  without  being  screwed  upon  the  peg  in 
the  usual  way,  the  pole  standing  in  a  populous  street,  and  having  upon 
it  many  wires,  which  required  frequent  adjustment  by  lineman,  was 
not  "in  the  highest  d^ree  unlikely"  to  happen,  and  therefore  that  the 
question  of  n^ligence  of  some  one  was  prima  facie  established  in  an 
action  for  damages  to  a  person  struck  by  such  falling  insulator. 

Bdd,  that  the  questions  of  whether  the  insulator  was  plaoed  upon  the 
peg  in  a  negligent  manner,  and  whether  the  insulator  was  plaoed  in 
position  by  the  defendant  or  another  company,  were  properly  submitted 
to  the  jury. 

field,  also,  that  whether  or  not  the  defendant,  which  owned,  maintained 
and  oontroUed  the  pole,  maintained  the  particular  insulator,  it  beoame 
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charged  with  the  datj  of  keeping  the  pole  and  its  appliances  In  suoh 
a  condition  of  safetj'  that  travelers  upon  the  highwaj  should  be  exposed 
to  UDneoeasar;  hazard  there&rom. 
Where  aeverai  proxinute  oauaeaoontributeto  an  accident,  either  of  which 
is  an  effloient  cause,  without  which  the  accident  would  not  have 
happened,  it  mfty  be  attributed  to an^  wall  of  them.  Iliis  rule aiqtiied, 
it  appearing  on  the  one  hand  that  the  accident  would  not  have  happened 
except  for  the  act  of  the  lineman,  and  on  the  other  hand  that  it  would 
not  have  happened  had  the  insulator  been  leourelf  attached  to  ito  peg, 

AppffA.L  by  the  defendant  from  a  judgmeat  of  the 
Supreme  Court,  entered  ia  Cayuga  couQtj,  upon  the 
verdict  of  a  jury  at  the  Cayuga  Circuit,  acd  also  from 
an  order  made  upon  the  minutes  denying  its  motion 
for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  a  traveler  in  a  street  of  the  city  of  Auburn,  by 
the  falling  upon  him  of  a  glass  insulator  from  a  pole  upon 
which  electric  wires  were  strung. 

The  pole  was  90  feet  in  height,  and  there  were  upon  it 
about  20  cross  arms.  The  pole  was  erected  and  owned  by  tlie 
defendant,  which  used  all  the  cross  arms,  except  two,  which 
were  in  use.  The  lower  cross  arm  was  used  by  the  West- 
ern Union  Telegraph  Company.  Only  a  portion  of  the 
insulators  upon  this  were  in  use.  The  fire  alarm  wire 
having  become  crossed  with  some  of  the  wires  upon  this 
pole,  one  Hulbert,  the  lineman  employed  by  the  city, 
went  upon  the  pole  for  the  purpose  of  releasing  the  wire. 
While  engaged  in  this  work,  a  wire  became  oaught  under 
an  unused  insulator  upon  the  lower  arm,  which  was 
thrown  off  and  caused  the  injury  complained  of.  This 
insulator  was  not  screwed  in  the  usual  way,  upon  a 
wooden  peg  inserted  in  the  cross  arro,  but  simply  rested 
on  the  peg.  The  insulator  was  of  the  same  size  as  others 
upon  the  same  cross  arm,  and  was  of  the  kind  generally 
used  by  the  defendant,  but  smaller  than  those  generally 
used  by  the  Western  Union  Telegraph  Company,  although 
it  sometimes  used  that  kind. 
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Underwood,  Storke  Se  Seward,  for  the  appellaDt. 

Rich  &  Aihen,  for  the  respo,QdeQi 

Present:  Liwis,  Bradley  and  Wabd,  JJ. 
Judgment  and  order  affirmed  on  opinion  of  Adaus,  J. 
The  opinion  of  Adaus,  J.,  was  aa  foliowe: 

Adams,  J. :  The  only  questions  argued  upon  defend- 
ant's motion  for  a  new  trial  at  Special  Term  wore  those 
which  involve  the  plaintiff's  right  to  maintain  his  action 
against  this  defendant,  the  contention  being  that  the  evi- 
dence  fails  to  establish  any  negligence  upon  the  part  of  any 
one  to  which  can  be  justly  attributed  the  injury  of  which 
the  plaintiff  complains,  but  that  if  any  is  proven,  it  is 
negligence  upon  the  part  of  the  Western  Union  Telegraph 
Company,  or  an  employe  of  the  city  of  Auburn,  and  not 
upon  the  part  of  the  defendant. 

It  will  be  well,  therefore,  to  consider  these  several 
propoaitiODB  in  the  order  in  which  they  are  stated,  and 
at  the  outset  it  may  be  conceded,  as  was  suggested  in 
the  charge  to  the  jury,  that  the  circumstances  attending 
the  plaintiff's  injury  were  somewhat  extraordinary  in 
their  nature.  That  the  insulator  which  caused  the  injury 
should  have  been  lifted  from  its  resting  place  at  the  pre- 
cise  moment  of  time  when  the  plaintiff  was  standing 
in  a  position  where  he  coald  be  struck  as  it  fell,  is  a 
circumstance  certainly  peculiar  to  this  case,  and  because 
it  is  exceptional,  it  is  argued  that  tbe  defendant  was 
under  no  obligation  to  guard  against  a  contingency  which 
there  was  so  little  reason  to  anticipate. 

It  is  unquestionably  the  rule,  and  a  very  just  one,  that 

no  person  can  be  charged  with  a  negligent  omission  of 

duty  for  a  failure  to  anticipate  and  guard  against  some 

contingency,    which  would  not    have  arisen  save  under 

VOL    IV — 20. 
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circumataQces  which  are  exceptional.  Hvhbell  v.  City  of 
Yonkers,  104  N.  Y.  434.  The  mere  fact,  however,  that  a 
aimilar  accident  never  before  happened  doea  not  necessarily 
repel  the  charge  of  negligence  (GUveland  v.  N.  J.  8.  Co., 
125  N.  Y.  299),  the  true  test  being,  as  stated  in  the  last 
case  cited,  whether  it  is  one  which  "might  reasonably 
have  been  anticipated,  or  if  its  occurrence  would  not,  in 
the  minds  of  reasonable  men  have  been  anticipated,  or  if  its 
occurrence  would  not,  in  the  minds  of  reasonable  men,  be 
in  the  highest  degree  unlikely." 

Measured  by  this  standard,  it  is  obvious,  I  think,  thai 
the  case  presented  questions  of  fact  which  the  plaintifT 
was  entitled  to  have  a  jury  pass  upon,  for  although  it 
may  bo  claimed  with  great  propriety  that  there  was  no  good 
reason  for  anticipating  an  accident  in  all  its  details  like 
the  one  in  question,  yet  the  possibility  of  a  personal 
injury  occurring  by  reason  of  the  failure  to  properly  adjust 
a  glass  insulator,  of  no  Inconsiderable  size  and  weight,  to 
its  proper  place  upon  a  telephone  pole  can  hardly  be  said 
to  be  so  remote  as  to  justify  the  claim  that  it  ia  "in  the 
highest  degree  unlikely"  to  happen.  Here  was  a  pole 
ninety  feet  in  height  with  twenty  cross  bars  or  arms 
attached  to  it,  and  upon  these  arms  were  pegs  for  possibly 
200  insulators,  and  over  them  were  stretched  a  vast  num. 
ber  of  wires.  This  structure  was  located  at  the  junction 
of  two  thoroughfares  in  a  flourishing  city,  and  by  and 
around  it  hundreds  of  people  were  passing  daily.  The 
evidence  discloses  the  fact  that  it  frequently  became  neces- 
sary for  the  employes  of  the  different  companies  using  the 
pole  to  ascend  it  for  the  purpose  of  readjusting  the  wires, 
and,  the  better  to  accomplsh  this,  a  bridge  bad  been  coa< 
struoted  from  an  adjoining  building,  which  rendered  the 
pole  and  wires  easy  of  access.  Now,  if  this  glass  insulator 
was  simply  placed  upon  its  peg  and  tipped  orer  upon 
one  side  without  being  screwed  on,  as  described  by  one 
of   the  plaintiff's   witnesses,    ia  it   after    all  remarkable 
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that  in  the  frequent  changing  of  the  wires,  or  in  the 
adjustment  of  new  ones,  it  ahouid  be  jerked  off  and 
made  to  fall  upon  soma  person  passing  along  the  street 
below?  Or  is  it  inconceivable  that  even  the  swaying  of 
the  wires  by  a  brisk  wind  might  have  produced  the  same 
result?  In  making  these  suggestions,  I  am  not  unmind- 
ful of  the  attempted  demonstration  'upon  the  part  of  the 
defendant,  of  the  utter  impossibility  of  displacing  an 
insulator  from  one  of  these  wooden  pegs,  even  when  it  is 
not  firmly  attached  by  means  of  the  screw,  but  the  evi- 
dence of  the  witness  Hulbert,  the  lineman,  who  was  trying 
to  disentangle  the  wires,  cannot  be  ignored,  and,  if  it 
could  be,  the  fact  remains  that  the  insulator  was  in  some 
manner  displaced  and  thrown  to  the  ground,  and  this,  in 
the  absence  of  any  explanatory  circumstances,  would  seem 
to  establish  &pri7na  facie  case  of  negligence  upon  the  part 
o(  some  one;  Mullen  v.  St.  John,  57  N.  Y.  667;  Crozier 
T.  Read,  78  Hun,  181;  Morris  V.  The  8.  &  W.  Co.,  81  id.  1. 

The  claim  that  the  fault,  if  any,  was  that  of  Hulbert, 
and  not  of  this  defendant,  was  submitted  to  the  jury,  and 
they  were  instructed  that,  if  the  insulator,  having  been 
properly  attached,  was  displaced  simply  because  of  the 
force  which  was  employed  by  him  in  raising  the  wire  of 
the  fire  alarm  telegraph,  the  plaintiff  could  under  do  pos- 
sible circumstances  recover.  The  issue  thus  raised  hav- 
ing been  submitted  to  the  jury,  their  verdict  must  be 
regarded  as  conclusive  upon  the  subject,  and,  therefore, 
it  may  be  assumed  that  the  insulator  was  placed  upon  the 
wooden  peg  in  a  careless  and  negligent  manner,  and  so  we 
have  fairly  presented  for  consideration  the  question  as  to 
the  party  who  is  responsible  therefor. 

Tbe  defendant  sought  to  escape  responsibility  for  the 
accident  by  claiming  that  the  cross  arm  from  which  the 
ioBulator  dropped  was  used  exclusively  hy  the  Western 
Union  Telegraph  Company,  and  that,  therefore,  that  com- 
pany, and  not  tbe  defendant,  should  be  charged  with  the 
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consequences  of  the  negligent  act.  It  ia  true  that  the 
company  did  use  this  cross  arm,  so  far  as  it  was  used  at 
all ;  nevertheless,  the  evidence  waa  such  as  would  hav» 
warranted  the  jury  in  concluding  that  the  insulator  was 
placed  in  position  by  the  defendant,  for  the  telegraph  com- 
pany certainly  had  no  wire  attached  to  it,  although  it 
appears  that  one  ran  along  by  the  side  of  it,  and,  as  has 
been  stated,  it  was  of  the  same  size  and  kind  as  the  iasu- 
lators  used  by  the  defendant. 

But,  assuming  that  the  telegraph  company  did  cause 
the  insulator  to  be  placed  upon  the  peg  in  the  manner  de- 
scribed by  the  plaintiff's  witnesses,  yet  I  tail  to  see  how 
this  relieves  the  defendant  from  all  share  of  responsibility 
for  the  reault  which  followed. 

It  is  expressly  admitted  by  the  answer  that  the  pole  in 
question  was  erected  and  maintained  by  the  defendant, 
and  if  it  saw  fit  to  permit  some  other  person  of  corporation 
to  use  a  single  cross  arm  as  a  matter  of  convenience,  it 
nevertheless  appeared,  and  was  not  disputed,  that  the 
defendant  remained  in  virtual  possession  of  the  entire 
structure,  and  exercised  a  supervisory  power  over  it,  for 
its  employes  were  constantly  climbing  the  pole  to  readjust 
wires,  and  its  superintendent  testified  that  it  was  his  busi- 
ness to  inspect  it,  and  that  he  knew  what  its  condition 
was  at  the  time  of  the  accident. 

It  matters  little,  therefore,  what  was  the  precise  rela- 
tion existing  between  the  defendant  and  the  telegraph 
company,  for  if  it  was  that  of  lessor  and  leasee,  the  pole 
being  practically  in  the  possession,  and  certainly  under 
the  control,  of  the  former,  it  became  charged  with  the 
duty  of  keeping  it  in  such  a  condition  of  safety  that  travel- 
ers upon  the  highway  should  be  exposed  to  no  unneces- 
sary hazard  therefrom  (Kkron  v.  Brock,  144  Mass.  616; 
Gray  v.  Boston  Gas  Light  Co.,  114  id.  149;  Milford  v. 
Holbrook,  9  Allen,  17),  and  there  is  no  reason  why  the 
same  rule  should  not  apply  where  the  partial  occupation 
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ia  that  of  a  mere  licensQe.  In  either  caae,  so  far  as  the 
preaent  action  ia  concerned,  the  negligence  complained  of 
may  be  predicated  of  the  dangerous  condition  of  the  insu- 
lator, or  the  failure  to  discover  its  condition  by  the  omis- 
sion of  proper  inspection. 

Ia  other  words,  the  defendant  owning,  maintain- 
ing and  controlling  the  pole,  was  responsible  for 
any  negligent  condition  of  its  appurtenances  which 
it  permitted  to  exist  by  its  passive  acquiescence, 
whether  such  acquiescence  followed  actual  knowl 
edge  or  resulted  from  failure  to  acquire  knowledge, 
QottUeb  V.  N.  r.  L.  E.  &  W.  R.  R.  Co.,  100  N.  Y.  462 
Ooodrieh  V.  The  N.  Y.  C.  &  S.  R.  R.  R.  Co.,  116  id.  ! 
Oray  v.  Boston  Qa»  Light  Co.,  supra;  Coupland  t.  Harding- 
bam,  3  Gamp,  397;  Anderson  v.  Manhattan  Ry.  Co.,  21 
N.  Y.  Supp.  1. 

But  it  ie  further  insisted  by  the  defendaat's  counsel  that, 
even  though  there  was  an  omission  to  fasten  the  insulator 
securely  upon  the  cross  arm,  such  omission  cannot  be  said 
to  have  been  the  proximate  cause  of  the  plaintiffs'  injury. 

It  is  often  a  difficult  matter  to  determine  with  any 
degree  of  accurracy  what  is  the  "proximate  cause"  of  an 
accident,  and  it  frequently  happens  in  cases  of  negligence 
that  several  causes  concur  to  produce  certain  results,  one 
or  all  of  which  may  be  denominated  "proximate." 

This  ia  peculiarly  true  of  the  case  in  hand,  for  it  is  abso- 
lutely certain  that  the  plaintiff  would  have  escaped  injury 
upon  the  day  in  question,  but  for  the  intervention  of  a 
third  party,  for  whose  acts  the  defendant  is  ia  no  wise 
responsible,  so  that  it  may  be  asserted  with  equal  certitude 
that  the  raising  of  the  fire  alarm  wire  by  Hulburt  was  a 
proximate  cause  of  the  consequences  which  followed. 
But,  on  the  other  hand,  bad  the  insulator  been  firmly 
attached  to  the  peg  upon  which  it  rested — and  once  more, 
in  oOBsideriag  this  quoation,  it  must  be  aasuined  it  was 
not-^tbs  railing  of  the  wire  probably  would  not  hare  dis- 
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placed  it  sDd  cauaed  its  fall.  It  would  seem,  therefore, 
that  the  caae  cornea  fairly  within  the  rule  which  holds  that 
where  several  proziinate  causes  contribute  to  an  accident, 
either  of  which  is  an  efficient  cause,  without  which  the 
accident  would  not  have  happened,  it  may  be  attributed 
to  aoy  or  all  of  them.  Ring  v.  The  City  of  Cohoes,  77  N. 
Y.  83;  Phillipa  v.  If.  Y.  C.  &  S.  R.  R.  R.  Co.,  127  id.  667. 

The  questions  discussed  upon  this  motion,  as  well  as 
upon  the  trial,  possess  great  interest  and  are  not  wholly 
divested  of  embarrassing  features,  but  mature  reflection 
and  careful  consideration,  with  the  aid  of  such  light  ae 
is  furnished  by  the  authorities  cited,  incline  me  to  believe 
that  the  case  was  properly  submitted  to  the  jury,  and  that 
the  verdict  should  not  be  disturbed. 

The  motion  is,  therefore,  denied,  with  ten  dollars 
costa. 

Wonf.— See  note  to  Mamina  v.  Wett  End  St.  Sg.  Co.,pott.  __ 
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W.  T.  Gabthbioht  V.  BioHHOKD  Bailwat  and  Electeic 
Company. 

Virginia  Supreme  Court  of  Appeala,  Fdmtary  tO,  189S. 
t92  Va.  637.) 

EiscTntia  bibxei  railwa.t.— Dnrr  to  use  pbopxb  upliamcsbs.— Over- 
CBowDUia, 

In  AD  ftotion  for  damages  for  mjuriea  oauaed  by  ooUMon  of  a  ttolley  car 
with  a  hook  and  ladder  truck,  defendant  oomplaiited  of  an  InBtruction 
to  the  jury  that  if  they  believed  the  collifdon  was  due  either  to  failure 
to  nae  a  Sprsgue  motor  or  to  overorowding,  they  must  find  the  oompany 
was  guilty  of  negliKenoe,  even  though  the  motonnan  did  every  tiling  in 
hia  power  to  prevent  the  Dollision. 

Said,  no  error,  even  though  there  waa  not  evidenoe  suSoient  to  sapport 
ttke  altematiTe  as  to  the  Sprague  motor,  it  appearing  that  but  for  over- 
crowdiDg  the  oai  might  have  been  stopped  In  time  to  avoid  the  aooident. 

Appeal  by  defendant  btjiow  from  judgment  of  Circuit 
Court  of  the  city  of  Kichmood. 
Facta  stated  in  opinion. 

WyTidham  R.  Meredith,  for  the  plaintiff  in  error. 

dmrtney  &  Patteraon,  for  the  defendant  in  error. 

RiBLY,  J. :  The  judgment  to  which  the  writ  of  error 
was  awarded  in  this  case  waa  recovered  for  injuries 
received  in  a  collision  between  a  car  of  the  Bichmond 
Railway  &  Electric  Company  and  a  hook  and  ladder 
truck  of  the  Fire  Department  of  the  city  of  Richmond. 

Three  grounds  are  assigned  for  the  reversal  of  the 
judgment. 

The  first  is  that  the  plaintifF  in  the  suit  was  barred  of 
the  right  to  recover  because  of  his  own  contributory  neg- 
ligence. 


by  Google 


813  AMERICAN  ELECTRICAL  CASES.       [vol.  9 

Oarthright  t.  Bailwaj  ft  Electrio  Co. 

The  caae  comes  before  ub  upon  a  certificate  of  the  eri- 
deace,  and  id  considering  it  we  must  apply  the  familiar 
rules  applicable  to  a  demurrer  to  evidence.  Theee  rules 
require  us  to  accept  as  true  all  of  the  plaintiflf'a  evidence, 
and  all  just  inferencea  which  could  be  properly  drawn 
from  it  by  a  jury,  and  to  reject  all  of  the  evidence  of  the 
defendant  which  conflicts  with  that  of  the  plaintiff  and 
all  inferences  which  do  not  necessarily  result  from  it. 
Many  witnesses  were  examined  on  both  sides,  and  there 
was  considerable  conflict  in  much  of  the  testimony.  It  is 
unnecessary  to  rehuarse  it,  but  sufficient  to  say  that,  test- 
ing  it  by  the  above  rules,  the  evidence  clearly  establishes 
the  negligence  of  the  defendant  company,  and  does  not 
justify  the  claim  that  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  that,  but  for  the  same,  the  accident 
would  cot  have  happened. 

The  second  assignment  of  error  relates  to  the  instruction 
given  by  the  court,  numbered  2;  which  is  as  follows : 

"The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  when  the  horses  of  the  truck 
came  in  sight  of  persons  on  the  defendant's  car,  the  said 
car  was  at  such  a  distance  from  the  point  of  collision  that 
the  accident  might  have  been  averted  but  for  the  want  of 
a  Sprague  motor  on  the  car  or  the  crowding  on  the  plat- 
form of  passengers  preventing  the  motorman's  use  of  his 
machinery,  then  the  defendant  company  was  guilty  of 
negligence,  and  the  jury  must  find  for  the  plaintiff,  even 
though  they  believe  that  the  motorman  on  the  car  did  all 
in  his  power  to  stop  his  car,  unless  they  believe  that  the 
negligence  of. plaintiff  or  tillerman  contributed  to  the 
accident." 

The  objection  made  to  this  instruction  is  that  it  pro- 
□ounces  the  failure  of  the  company  to  equip  its  car  with 
a  Sprague  motor  to  be  negligeuce,  when  there  was  do 
evidence  before  the  jury  tending  to  show  that  such  motor 
was  a  necessary  equipment  of  its  car,  or  that  the  want  of 
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it  caused  the  accident  in  which  the  plaiatiEF  was  iDJured. 
The  evidence  upon  this  point  was  very  meager.  Only 
three  witnesses,  all  of  whom  were  called  by  the  defendant, 
testified  in  regard  to  the  matter.  One  of  them,  Mr.  Hill, 
who  had  worked  in  the  shops  of  the  company,  and  was  a 
conductor  on  one  of  its  cars  at  the  time  he  testified,  but 
had  never  been  a  motorman,  stated  that  this  particular 
car  was  the  only  one  that  was  provided  at  the  time  of  the 
accident  with  a  Westinghouae  motor,  and  that  the  others 
were  equipped  with  Sprague  motors.  When  questioned 
as  to  which  was  the  beat  machine  for  stopping  a  car  sud- 
denly, he  answered  that  the  Westinghouse  "reverses 
slower,"  and  that  the  Sprague  "takes  quicker  than  the 
other,"  whatever  that  may  mean.  Mr.  Jackson,  who 
was  the  conductor  on  the  car,  was  asked  by  which  motor 
could  a  car  be  stopped  in  the  shortest  distance,  and  replied 
that  it  was  as  easy  to  stop  the  car  with  the  one  as  the 
other.  Major  Selden,  the-  superintendent  of  the  com- 
pany, was  the  only  other  witness  as  to  this  matter.  He 
stated  that  the  company,  at  the  time  he  testified,  was 
using  the  Westinghouse  motor  almost  entirely  on  its 
Main  street  line  and  the  Sprague  motor  on  its  Clay 
street  line.  When  asked  which  was  the  best  motor,  he 
stated,  "  I  think  the  Westinghouse  a  little  better;"  and, 
when  asked  further,  if  a  car  could  be  stopped  quicker 
with  the  Westinghouse  motor  than  with  the  Sprague,  he 
replied,  "The  difference  is  so  slight,  it  is  hardly  apprecia- 
ble." The  foregoing  is  substantially  all  the  evidence  upon 
which  the  instruction  complained  of  was  based. 

It  thus  appears  that  it  was  not  testified  to  that  the 
Sprague  motor  was  a  better  appliance  than  the  Westing- 
house, or  that  at  the  time  of  the  accident  it  had  been  tested 
and  was  in  practical  use  by  electric  street  railways,  or  bad 
been  adopted  by  them  as  a  safer  machine,  or  that  the  acci- 
dent could  have  been  averted  if  the  car  had  been  equipped 
with  a  Sprague  motor. 
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It  vfaa  the  legal  duty  of  the  defendant  company  to  pro- 
Tide  its  cars  with  suitable  and  safe  machinery.  It  is 
Incumbent  upon  a  railway  company,  propelled  by  the 
powerful  and  dangerous  agenciea  of  ateam  or  electricity, 
especially  in  a  large  and  populous  city,  to  use  ordinary 
and  reasonable  care  to  avail  itself  of  all  new  inventions 
and  improvements  known  to  it  which  will  coatribute  to 
the  safety  of  its  passengers,  and  prevent  accidents  to 
others,  whenever  the  utility  of  such  improvement  has  been 
tested  and  demonstrated;  but  it  is  not  required  to  have  in 
use  the  latest  Improvements  which  human  skill  and 
ingenuity  have  devised  to  prevent  accidents.  Patterson's 
Railway  Law,  sections  245-247,  and  Elliott  on  Streets, 
610. 

The  instruction  was  erroneous  in  singling  out  the 
Sprague  motor,  and  making  the  liability  of  the  railway 
company  depend  upon  its  failure  to  equip  its  car  with 
such  motor,  if  the  jury  believed  that  by  its  use  the  acci- 
dent could  have  been  averted,  when  it  had  not  been  shown 
in  evidence  that  the  Sprague  motor  was  a  better  and  safer 
appliance,  or  that  it  had  been  tested,  and  its  superiority 
over  the  Westinghouse  demonstrated. 

It  does  not  follow,  however,  that  the  judgment  for  that 
reason  must  be  reversed.  It  is  the  settled  rule  of  this 
court,  recognized  and  zMJted  upon  in  numerous  cases,  that 
U  the  court  can  see  from  the  whole  record  that, 
even  under  correct  instructions,  a  different  verdict 
oould  not  have  been  rightly  found,  or  that  the  except- 
ant could  not  have  been  prejudiced  by  the  erroneous 
instruction,  it  will  not,  for  such  error,  reverse  it.  Preston 
V.  Harvey,  2  H.  &  M.  55;  Calvin  v.  Menefee,  H  Grat.  87; 
Kinchehey.  Tracewells,  id.  587;  Banh  of  Danville  v.  Waddill, 
27  Grat.  448 ;  Brighthope  Railway  Co.  v.  Rogers,  76  Va.  443  ; 
W.  U.  Tel.  Go.  V.  Reynolds,  77  Va.  173;  Snouffer  v.  Bans~ 
brottgh,  79  Va.  166;  Penn  v.  Hatcher,  81  Va.  26;  Bail- 
road  Co.  V.  McKerme,  id.  71;  Payne  v.    QrarU,    id.  164; 
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R.  &  D.  R.  Go.  T.  Norment,  84  Va.  167;  Commonwealth  v. 
Lucas,  84  Va.  303;  Wager  v.  Barbour,  84  Va.  419;  Bernard 
V.  R.  F.  &  P.  R.  R.  Co.,  85  Va.  792;  and  Richmond 
Qranite  Co.  v.  Bailey  {decided  at  the  present  term)  ante, 
p.  664.     See  also,  Sack.  Instruct.  Juries  (2d  ed.),  24. 

The  collision  between  the  car  and  the  truck  took  place 
at  the  intersection  of  Main  and  Third  streets.  The  car  was 
pasaing  down  Main  street,  and  (he  truck  was  proceeding 
along  Third  street. 

It  appears  from  the  evidence  that  the  company  had  the 
right,  under  the  law,  to  run  its  cars  at  as  great  a  rate  of 
speed  as  six  miles  an  hour;  that  this  car  was  capable  of 
seating  twenty-two  persona,  and  could  comfortably  trans- 
port as  many  aa  fifty  peraona;  that  the  cars  could  be 
stopped  witbin  a  diatance  equal  to  their  length,  or  at  most 
within  a  diatance  equal  to  a  length  and  a  half  of  a  car, 
which  was  generally  understood  by  the  public;  and  that 
this  particular  car  waa  about  twenty-two  feet  long,  includ- 
ing ita  front  and  rear  platforma.  It  also  appears  from  the 
evidence  that  the  car  at  the  time  of  the  collision  was 
crowded  with  passengers  to  its  utmost  capacity,  and  that 
both  platforms,  and  even  the  steps,  were  thronged;  it  being 
variously  estimated  that  there  were  not  less  than  from 
sixty  to  eighty  people  on  the  car.  So  crowded  and 
jammed  together  were  they  that  the  conductor  was  unable 
to  collect  the  fare  from  half  of  them,  and  the  motorman 
unable,  as  testified  to  by  some  of  the  witnesses,  to  have 
free  command  of  his  brake.  As  to  the  foregoing  facts 
there  was  no  material,  if  any,  conflict  between  the  evidence 
of  the  plaintiff  and  that  of  the  defendant. 

There  was  very  much  conflict,  however,  in  the  evidence 
in  other  material  respects.  If  we  look  to  that  of  the 
plaintiff  alone,  it  appears  that  the  car  was  aomewhere 
between  fifty  and  ninety  feet — these  being  the  two  extremes 
of  the  estimates  of  the  witnesses — above  Third  street  when 
the  truck  reached  Main  street,  and  started  to  go  across  the 
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car  track;  and  that  it  could  have  been  easily  stopped,  and 
the  coUiBioQ  prevented,  if  the  car  had  noc  been  overloaded 
with  passengers,  and  ruDning  at  the  rate  of  eight  to  twelve 
milea  an  hour — much  in  excess  of  the  speed  allowed  by 
law.  Upon  this  evidence,  it  could  but  be  held  that  the 
company  was  guilty  of  gross  negligence,  irrespective  of 
the  kind  of  motor  with  which  it  was  equipped. 

If  we  turn  now  to  the  evidence  of  the  defendant,  it  ap- 
pears that  the  witnesses  estimated  that  the  car  was  going 
slower  than  usual — at  a  speed  of  only  three  to  four  and  a 
half  miles  an  hour — and  that  it  was  from  forty  to  fifty 
feet  from  Third  street  when  the  truck  was  first  seen  by 
persons  on  the  car,  passing  rapidly  from  Third  street 
across  the  track  of  the  railway.  There  was  then  ample 
distance  within  which  the  car  could  ordinarily  have  been 
brought  to  a  stop  with  either  the  Westingbouse  or  Sprague 
motor,  and  the  collision  been  averted.  After  the  truck, 
which,  together  with  the  horses,  measured  fifty  feet,  was 
seen  by  the  passengers,  and  was,  or  should  have  been,  seen 
by  the  motorman,  it  had  nearly  time  enough  to  clear  the 
track  of  the  railway  before  the  car  struck  it,  the  car  hav- 
ing  struck  the  truck  immediately  in  front  of  its  hind 
wheels,  about  forty-two  feet  back  from  the  beads  of  the 
horses  drawing  it.  If  the  car,  with  a  full  complement  of 
passengers,  but  not  loaded  beyond  its  proper  capacity,  was 
capable  of  being  stopped  within  a  distance  equal  to  its 
own  length,  which  was  twenty-two  feet,  or  at  most  within 
a  space  less  than  twice  its  length,  when  running  at  its 
maximum  speed  of  six  miles  an  hour,  as  the  evidence 
shows,  it  follows  that  it  could  have  been  brought  to  a  stop 
in  a  still  shorter  distance,  if  going  at  a  rate  not  exceeding 
four  or  four  and  a  half  miles  an  hour.  The  car  had  not 
less  than  fifty  feet,  and  probably  considerably  more,  within 
which  to  be  stopped  after  the  truck  was  seen  about  to  cross 
the  railway  track,  when  ordinarily  half  of  this  distance 
would  have  sufficed.     It  is  self-evident  that  the  heavier 
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the  load,  the  more  usmanageable  the  car,  and  the  greater 
the  distance  required  within  which  to  atop  it.  And  this 
is  fully  confirmed  by  the  testimony  of  Major  Selden,  an 
expert  electrician,  and  the  superintendent  of  the  company, 
than  whom  no  witness  was  more  competent  to  speak.  In 
answer  to  the  question  what  would  be  a  reasonable  dis- 
tance  within  which  to  stop  the  car,  herepUed:  "From 
all  accounts,  they  had  a  very  heavy  load;  probably  seventy 
or  eighty  passengers.  I  would  estimate  that  that  car 
weighed  at  least  15, 000  pounds,  if  it  had  eighty  passengers, 
knowing  the  weight  of  the  car  and  motor.  ...  I 
don't  think  a  car  with  the  weight  that  that  car  had  on 
could  be  stopped  in  less  than  fifty  or  sixty  feet,  going  at 
any  speed."  This  being  so,  it  is  manifest  that  the  colli- 
sion between  the  car  and  the  truck  was  caused  by  the 
crowded  and  overloaded  condition  of  the  car,  and  not  at 
all  due  to  the  particular  motor  with  which  the  car  was 
equipped.  Upon  the  whole  evidence,  therefore,  the  ver- 
dict was  right,  and  the  railway  company  could  not  have 
been  prejudiced  by  the  error  contained  in  the  instruction 
complained  of. 

The  people  of  a  city  and  vehicles  have  the  same  right 
to  pass  along  an  intersecting  street  as  the  car  has  to  go 
across  it.  "The  car  has  a  right  to  cross  and  must  cross 
the  street,  and  vehicles  and  foot  passengers  have  a  right 
to  cross  and  must  cross  the  railroad  track.  Neither  has  a 
superior  right  to  the  other."  O'Neil  v.  Railroad  Co., 
129  N.  Y.  125;  Buhrena  v.  Railroad  Co.,  53  Hun,  671, 
affirmed  125  N.  Y.  702;  Chicago  City  Railway  v.  Young, 
62  III.  23S;  and  Booth  on  Street  Railway  Law,  sec.  304, 
and  caaes  there  cited.  And  it  is  gross  negligence  in  a 
street  railway  company  to  overcrowd  and  load  down  its 
cars  with  passengers  beyond  any  reasonable  and  proper 
limit,  and,  consequently,  not  to  be  able  to  control  and  stop 
them  readily  as  they  approach  an  intersecting  street,  in 
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cane  it  may  be  neoeasary  to  do  bo  to  avert  a  collision  or 
prevent  an  accident. 

[The  portion  of  the  opinion  here  omitted  relates  solely 
to  the  amount  of  damages.] 

NOTB.— See  aote  to  Matming  v.  Weat  End  St.  Sg-  Co.,  post. 


Michael  Dbyihb,  ab  Adhinistbatob,  &o.  ,  of  Jambs 
Devinb,  Decbasbd,  v.  The  Bbooklyn  Heights  Rail- 
EOAD  Company. 

Hew  York  Supreme  Court,  AppellaU  Division,  Beeoad  Department,  FdirUf 
ary,  189S. 

<1  App.  Div.  237.) 

INJUBT  BT  U.XCTR1CAL  AFTLIAITCXS. 

The  employes  of  an  electrio  street  rallwBiy,  while  eng&ged  in  stringing  feed 
wires,  allowed  a  wire  to  lie  in  the  bed  of  a  gutter  on  a  public  street  for  a 
distanoe  of  thirty  feet  or  more,  and  then  raised  it  saddenlj  to  a  height 
of  about  twenty  feet,  without  giving  notice  to  passers  by  of  snoh 
intended  action.  As  a  result,  a  boy  was  oaugbt  by  the  wire,  thrown 
into  the  air,  and  killed  by  the  consequent  fall.  Hdd,  that  a  nonenlt 
wae  Improperly  granted. 

Appeal  by  plaintiff  from  judgment  entered  in  Kings 
county  clerk's  office  upon  dismissal  of  complaint 
directed  by  court  after  trial. 

Almet  F,  Jenka,  for  the  appellant. 

S.  Stewart  Whitehouse,  for  the  respondent. 

WiLLABD  Bartlbtt,  J. :  The  complaint  in  this  action 
alleges  and   the  answer  admits  that  on  the  19th  day  of 
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July,  1893,  the  defendaDt  corporation  was  oonatructiDg  an 
electric  railroad  through  and  along  Second  avenue,  in 
the  city  of  Brooklyn,  and  was  engaged  In  stringing  or 
hanging  its  cables  or  feed  wires  on  iron  posts  erected  on 
said  avenue. 

The  complaint  further  alleges  that  on  that  day,  while 
James  Devine,  the  plaintiSf's  intestate,  was  crossing 
Second  avenue,  the  defendant,  its  agents  and  servants, 
conducted  themselves  so  negligently  that  one  of  the  cables 
or  feed  wires  which  they  were  at  that  time  erecting,  string- 
ing or  hanging,  caught  said  James  Devine  and  carried  him 
upwards  in  the  air,  a  distance  of  about  twenty  feet,  from 
which  height  he  fell  to  the  ground  with  such  violence  as 
to  suffer  injuries  from  which  he  died-  Tbi3  allegation  of 
negligence  was  denied  by  the  answer.  The  plaintiff  gave 
evidence  tending  to  support  it,  and,  at  the  close  of  his 
case,  the  counsel  for  the  defendant  moved  for  a  dismissal 
on  two  grounds:  First,  that  the  proofs  failed  to  ahow  any 
negligence  on  the  part  of  the  defendant  or  the  absence  of 
contributory  negligence  on  the  part  of  the  lad  who  was 
killed;  and,  second,  that  the  place  where  the  accident 
occurred  had  not  been  shown  to  be  a  public  street.  The 
court  granted  the  motion,  not  on  the  ground  that  the  place 
was  not  a  public  street,  but  because,  in  the  opinion  of 
the  learned  trial  judge,  the  plaintiff  had  failed  to  prove 
any  negligence  on  the  part  of  the  defendant. 

The  accident  happened  on  Second  avenue,  between 
Thirty-fifth  and  Thirty-sixth  streets.  The  evidence  showed 
that  at  the  time  of  the  accident  Second  avenue,  from 
Tweniy-eighth  to  Sixty-fifth  streets,  was  an  open  thorough- 
fare; that  it  was  paved,  curbed  and  flagged,  and  that  it 
was  used  aa  a  public  street  by  the  people  living  in  that 
diutrict  and  the  general  public.  In  view  of  these  facts,  it 
was  wholly  immaterial,  so  far  aa  the  plaintiff's  cause  of 
action  was  concerned,  whether  that  particular  part  of  the 
avenue  in  which  the  accident  happened  had  actually  been 
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opened  by  legal  proceedings  instituted  by  the  municipal 
authorities.  Second  avenue  at  that  point  was  in  public 
use  as  a  public  street,  and  the  plaintiff's  intestate  had  just 
as  much  right  there  as  the  agents  of  the  defendant.  The 
trial  court  was  right,  therefore,  in  refusing  to  base  the 
dismissal  of  the  complaint  on  this  ground. 

But  we  do  not  think  that  the  complaint  should  have  been 
dismissed  at  all.  The  testimony  of  those  who  witnessed 
the  accident,  if  believed  by  a  jury,  would  amply  warrant 
the  inference  that  the  agents  of  the  defendant  did  their 
work  in  a  careless  and  negligent  manner.  They  were 
engaged  in  hoisting  an  electric  cable  into  position  on  poles 
along  the  side  of  the  street.  Several  hundred  feet  of  this 
cable  had  been  bung  on  the  cross  bars  at  the  top  of  the 
poles  and  allowed  to  drop  down  in  loops.  To  get  the 
cable  into  position  it  was  then  hauled  taut  by  means  of  a 
team  at  one  end.  The  loop  between  Thirty-fifth  and 
Thirty-sixth  streets  came  down  to  the  ground  and  lay  in 
the  gutter  for  a  distance  of  about  thirty  feet.  While  the 
cable  lay  in  this  position  a  group  of  lads,  among  whom 
was  the  plaintiff's  intestate,  a  boy  about  eight  years  of 
age,  started  to  cross  the  street.  As  James  pevine  stepped 
across  the  wire  the  men  engaged  in  stringing  the  cable 
gave  the  signal  for  the  team  to  go  ahead;  the  cable  as  it 
was  made  taut  rose  in  the  air,  catching  the  lad  between 
the  legs  and  tossing  him  up  a  distance  of  twenty  or 
twenty-five  feet.  This  fall  fractured  his  skull  and  he  died 
five  days  afterward. 

In  granting  the  motion  to  dismiss  the  complaint  the 
learned  trial  judge  seems  to  have  acted  upon  the  view  that 
the  cable  was  not  in  a  place  where  it  would  be  likely  to 
entangle  horses,  vehicles  or  persons,  and  that  it  was  raised 
Iq  such  a  slow  manner  that  no  negligence  could  be  predi- 
cated of  the  way  in  which  the  work  was  done.  "Any 
person  passing  over  it,"  he  said,  "would  know  it  was  not 
a  thing  that  shoots  in  the  air  or  was  propelled  in  such  a 
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way  aa  to  strike  persons  suddenly  and  injuro  them."  It 
seems  to  us,  however,  that  a  cable  or  wire,  lying  in  the 
bed  of  a  gutter  on  a  public  street  for  a  distance  of  thirty 
feet  or  more,  is  something  which  is  extremely  likely,  in 
the  ordinary  course  of  things,  to  interfere  with  the  free 
use  of  the  street  by  persons  entitled  to  use  it,  particularly 
when  it  is  liable  at  any  instant  to  be  raised  from  its  posi- 
tion to  a  height  of  many  feet  above  the  ground.  To  put 
a  cable  or  wire  in  such  a  place  and  raise  it  suddenly,  with- 
out taking  any  means  to  notify  persous  on  the  street  of  its 
presence  or  the  intention  to  lift  it,  would  clearly  be  negli- 
gent  as  to  any  one  lawfully  upon  the  street  and  who  was 
injured  thereby  while  in  the  exercise  of  due  care  himself. 
The  assumption  that  the  movement  of  this  particular 
cable,  on  this  particular  occasion,  was  slow,  is  directly  at 
variance  with  the  proof.  If  the  cable  had  moved  slowly 
it  would  be  utterly  impossible,  in  the  nature  of  things, 
that  the  deceased  lad  should  have  been  thrown  twenty  feet 
up  into  the  air.  The  eye  witnesses  of  the  accident  agree 
upon  this  point,  and  for  the  purposes  of  the  present  appeal 
their  testimony  must  be  taken  as  true.  The  inference  to 
be  drawn  from  it  is  that  the  motion  of  the  cable,  instead 
of  being  moderate,  was  more  like  that  of  a  bow  string 
when  an  arrow  is  discharged. 

We  are  clear  that  there  was  a  question  (or  the  jury  in 
this  case.  The  judgment  appealed  from  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

t,  Bg.  Co.,  poH,  . 
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L.  F.   LuNDBBN,    Respondent,    T.    LiyiNaBTOK    Elsotbio 
Light  OoMPAsr,  Appellant. 

Montana  Svpreme  Oawi,Oetdber  H,  1S9B. 
(IT  Montana,  83.) 

IirjOBT  raOH  VLSOTBiaAI.  APPUAiraX.—  PaOZOUTK  CATTSK. 

A  post  from  four  to  six  feet  high,  plaoed  tn  the  oarriage  vn.f  of  a  oltf 
street,  and  a  guy  wire  attached  to  it  four  or  five  feet  from  the  ground, 
for  the  purpose  of  supporting  a  pole  tor  eleotrio  wires,  ia  a  dangerous 
obetanotion,  the  danger  of  which  sbould  have  been  foreseen  by  the 
oompauf  creating  it. 

The  injuTT' oomplained  of  happened  in  this  way:  The  plaintiff,  who  was  on 
horseback,  had  just  been  passed  hy  a  man,  also  on  horseback,  when  his 
horse  became  frightened,  and  collided  with  and  broke  the  gaj  wire, 
which  recoiled,  wound  itself  around  plaintiff's  horse,  and  threw  her  to 
the  ground. 

Held,  also,  that  though  the  accident  would  not  have  happened  bnt  for  the 
fright  of  the  horse,  neither  would  it  have  happened  but  for  the  wrong- 
ful obstauotion;  and  that  there  being  two  proximate  causes  of  the 
injury,  of  which  defendant's  wrongful  aot  was  one,  defendant  was 
liable. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Park  county. 

Statement  of  facts  by  Pembeeton,  C.  J. : 
This  is  an  action  for  damages  for  personal  injuriea. 
It  appears  from  the  record  that  the  defendant  corpora- 
tion was,  on  the  3rd  day  of  July,  1892,  the  owner  of  a 
frBQchise  obtained  from  the  city  of  Livingston,  authorizing 
it  to  own  and  operate  an  electric  light  plant  for  the  pur- 
pose of  lighting  said  city,  and  was,  on  said  day,  operating 
said  plant,  with  poles  and  wires  put  up  and  established  in 
and  along  the  streets  thereof.  It  became  its  duty,  under 
said  franchise,  to  so  operate  said  plant  that  it  should  in  no 
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way  obstruct  the  free  use  of  the  streeta,  alleys  and  public 
waya  of  said  city.  In  placing  its  poles  on  which  its  wires 
were  strung,  the  company  had  established  a  pole  on  the 
comer  of  Second  and  Park  Htreets.  To  strengthen  and 
support  this  pole,  a  guy  wire  was  run  from  it  to  a  post 
planted  across  Second  street,  in  Park  street,  a  few  feet 
from  the  sidewalk  on  said  Park  street.  This  post,  it  ap- 
pears, was  from  'four  to  six  feet  high,  and  the  guy  wire 
was  fastened  around  it  four  or  five  feet  above  the  ground, 
and  extending  thence  to  the  pole  across  Second  street. 

It  appears  that  on  said  3rd  day  of  July  the  plaintiff  was 
riding  at  a  moderate  gait,  on  horseback,  along  said  Park 
street,  in  company  with  one  of  the  witnesses.  Near  the 
intersection  of  said  streets  a  man  by  the  name  of  Bender, 
also  on  horseback,  passed  the  plaintiff.  Here  Bender's 
horse  became  frightened,  and  for  a  time  unmanageable, 
and  shied  across  the  street,  and  ran  against  the  guy  wire, 
and  broke  it  near  the  post  to  which  it  was  fastened.  The 
broken  wire  recoiled,  and  wound  itself  around  the  waist  of 
the  plaintiff,  who  was  riding  in  the  rear  of  Bender,  pulled 
her  from  her  horse  to  the  ground  and  inflicted  upon  her 
serious  injuries,  to  recover  damages  for  which  this  suit  is 
brought. 

The  defendant  denies  that  it  was  guilty  of  negligence 
by  placing  and  maintaining  the  post  and  guy  wire  in  and 
along  the  streets  of  said  city,  as  alleged  in  the  complaint. 
It  also  denies  the  damages.  The  case  was  tried  with  a 
jury,  who  returned  a  general  verdict  for  the  plaintiff  in 
the  sum  of  |600.  At  the  request  of  the  defendant  the  fol- 
lowing special  findings  of  fact  were  submitted  to  the  jury, 
and  made  and  returned  by  them:  "First.  Was  the  polo 
and  guy  wire  of  the  defendant  company,  which  is  alleged 
to  have  caused  the  accident  in  this  case,  so  placed  as  to  be 
dangerous  to  the  traveling  public  in  the  ordinary  use  of 
Park  and  Second  streets  in  the  city  of  Livingston  ? 
Answer.  Yes.     Second,  Did  the  defendant  company  use 
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due  and  oTdioary  care  in  placing  the  said  pole  and  guy 
wire  where  it  was  placed?  Answer.  No.  Third.  Would 
the  accident  have  bappoDed,  had  not  the  horse  of  the  wit- 
ness Bender  run  agaiDst  the  pole?  Answer.  No."  Judg- 
ment was  rendered  for  the  plaintiff,  in  accordance  with 
the  verdict  and  findings.  From  this  judgment  and  the 
order  refusing  a  new  trial,  the  defendant  appeals. 

Savage  &.  Day,  for  appellant. 

John  T.  Smith  and  A.  J.  Campbell,  for  respondent. 

Pbmbbrton,  C.  J.  (after  stating  the  facts):  The  defend- 
ant contends  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  in  that  there  is  no  evidence  that  the  post  and 
wire,  or  either  of  them,  constitute  an  obstruction  of  the 
free  use  of  the  streets,  in  their  ordinary  and  usual  use. 

We  think  the  evidence  is  ample  to  support  the  finding 
in  this  particular.  The  evidence  is  that  the  post  to  which 
the  wire  was  attached  was  five  or  six  feet  high ;  that  the 
wire  was  fastened  to  it  about  four  or  five  feet  above  the 
ground.  The  post  was  placed  in  the  street  some  two  feet, 
at  least,  from  the  edge  of  the  sidewalk.  We  think  that 
the  wire  was  attached  to  the  post  so  near  to  the  ground 
that  if  a  horse,  being  ridden  or  driven  by  the  post,  shied 
and  ran  under  the  wire,  injury  would  be  almost  inevitable 
to  the  rider  or  driver.  The  wire  was  hung  so  low  that  a 
person  stepping  o£F  the  sidewalk,  at  or  near  the  post,  in 
the  night  time,  and  attempting  to  pass  under  the  wire, 
would  bo  liable  to  receive  serious  injury  by  contact  with 
it.  A  man  of  ordinary  height  could  not  pass  under  the 
wire,  at  or  near  the  post,  without  his  head  coming  in  con- 
■  tact  therewith.  We  think  the  post  and  wire  were  not  only 
obstructions,  but  dangerous  ones.  It  seems  that  ordinary 
foresight  and  prudence  would  have  enabled  the  defendant 
to  have  foreseen  the  probable  consequence  of  placing  the 
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poet  and  wire  Id  the  street  in  the  manneT  in  which  they 
were  placed. 

Whether  placing  the  post  and  guy  wire  in  the  street  by 
the  defendant  constituted  an  obstruction  to  the  free  and 
ordinary  use  thereof  was  ^a  question  of  fact  to  be  deter- 
mined by  the  jury.  Hayes  v.  Railroad  Co.,  Ill  U.  S. 
228;  Railway  Co.  v.  iVeacoK,  8  0,  0.  A.  109;  Sweeney 
V.  City  of  BuUe,  16  Mont.  27. 

■  The  real  controversy  involved  in  this  case,  we  think,  is 
found  in  the  instructions  given  and  refused  by  the  court. 
Instruction  2,  as  given  by  the  court,  is  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  and  sustained  damage 
as  charged  in  the  complaint,  and  that  such  injury  was  the 
combined  result  of  an  accident  and  of  an  obstruction  in 
said  Park  street,  and  that  the  damage  would  not  have 
been  sustained  but  for  such  obstruction,  although  the 
primary  cause  was  a  pure  accident,  still  if  the  Jury  fur- 
ther believe  from  the  evidence  that  the  plaintiff  was  guilty 
of  no  fault  or  negligence  on  her  part,  and  the  accident  one 
which  common  prudence  and  ordinary  sagacity  on  the 
part  of  the  plaintiff  could  not  have  foreseen  and  provided 
against,  then  the  defendant  is  liable,  provided  the  jury 
believe  from  the  evidence  that  the  defendant  was  guilty  of 
negligence,  either  in  the  placing  of  such  obstruction  in  the 
street  in  such  a  manner  as  to  prevent  the  free  use  thereof, 
or  in  not  removing  the  same,  if  the  same  was  an  obstruc- 
tion to  the  free  use  of  said  street." 

The  court  refused  an  instruction  requested  by  the 
defendant,  as  follows:  "You  are  further  instructed  that 
although  you  may  believe  from  the  evidence  that  the  poles 
and  wires  thus  placed  in  Park  street  by  the  defendant  were 
dangerous  to  the  traveling  public,  in  their  ordinary  use  of 
the  street,  yet  if  you  believe  that  the  injury  to  the  plaint- 
iff was  approximately  caused  by  the  act  of  the  witness 
Bender's  horse,  while  running  away,  in  running  against 
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said  pole  or  wire,  aod  would  not  have  happened  but  for 
the  act  of  the  Baid  horse,  you  will  find  for  the  defendant." 

The  defendant  contends!  that  the  court  erred  in  giving 
said  instruction,  and  in  refusing  to  give  the  one  requested 
by  it.  The  contentioQ  of  the  defendant  is  that  plaintiff 
was  injured  as  a  result  of  Bender's  horse  running  against 
and  breaking  the  guy  wire,  and  that  although  the  defend- 
ant was  guilty  of  negligence  in  placing  the  wire  in  such  a 
place  and  condition  that  the  horse,  under  the  attendant 
circumstances,  would  run  against  and  break  it,  still  it  is 
not  liable  for  damages  for  the  injuries  sustained  by  plaint- 
iff.  This  contention  proceeds  upon  the  hypothesis  that  the 
placing  of  the  wires  in  the  street  by  the  defendant  must 
have  been  the  sole  cause  of  the  injuries  of  the  plaintiff; 
that  the  defendant  is  not  liable  for  injuries  resulting  from 
an  accidental  intervening  or  other  proximate  cause,  not- 
withstanding its  negligence  in  placing  the  wire  in  the 
street.  The  defendant  contends  that  the  plaintiff  would 
not  have  been  injured  if  the  horse  had  not  run  against 
and  broken  the  wire,  and,  therefore,  the  defendant  is  not 
liable,  however  negligent  it  was  in  putting  the  wire  in  the 
street. 

Brennan  v.  City  of  St.  Louis,  92  Mo.  482,  is  very  similar, 
in  its  facts  and  principles  involved,  to  the  case  at  bar.  In 
that  case  the  plaintiff,  a  child  three  years  old,  was  with 
her  sister,  thirteen  years  old,  who  was  pushing  a 
baby  carriage  with  a  baby  io  it,  and  were  all  od  the 
sidewalk,  close  to  a  ditch  which  had  existed  for  some 
months,  when  another  little  girl  came  up,  stumbled 
against  the  plaintiff,  and  both  fell  into  the  ditch,  and 
plaintiff's  leg  was  broken.  In  discussing  that  case  the 
court  said:  "The  first  contention  ia  that  plaintiff  should 
have  been  nonsuited  because,  from  all  the  evidence,  it  ap- 
pears the  condition  of  the  street  was  not  the  cause  of  the 
accident,  but  that  it  was  caused  by  the  stumbling  of  the 
other  girl.     It  is  true,  no  amount  of  care  on  the  part  of 
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the  city  government  can  prevent  children,  or,  for  that 
matter,  grown  people,  from  stumbling.  All  this  doea  not 
relieve  the  city  from  the  necessity  of  keeping  the  streets 
in  a  reasonably  safe  condition,  though  the  want  of  care  on 
the  part  of  the  person  injured  may  prevent  a  recovery. 
Oases  are  to  be  found  where  it  seems  to  be  held,  under  like 
circumstances,  that,  in  order  to  recover,  it  must  be  proved 
that  the  injury  was  occasioned  solely  by  the  neglect  of  the 
defendant,  and  not  the  neglect  of  the  defendant  com- 
bined with  some  accidental  cause.  But  this  court, 
in  discussing  a  like  question  in  Bassett  v.  City  of  St. 
Joseph,  63  Mo.  290,  loc.  cit.  300,  said:  'It  is  true  that,  if  it 
had  not  been  for  the  attempt  of  the  mule  to  kick,  the 
injury  might  not  have  occurred ;  and  it  is  equally  true  that, 
if  there  had  been  no  excavation  at  hand,  the  kicking  of  the 
mule  would  have  been  harmless.'  And  further  on  the  con- 
elusion  is  reached  that,  if  the  plaintiff  was  without  fault, 
she  would  have  a  right  to  recover,  notwithstanding  the 
cause  contributing  to  the  injury  was  the  attempt  of  the 
mule  to  kick  plaintiff,  and  she,  attempting  to  protect  her- 
self, fell  or  jumped  into  the  excavation.  The  same  prin- 
ciple, that  the  plaintiff  may  recover  where  he  is  in  the 
exercise  of  ordinary  care  and  prudence,  and  the  injury  is 
attributable  to  the  defective  street,  with  some  accidental 
cause,  was  again  asserted  in  Hull  v.  Kansas  City,  54  Mo. 
698,  and  must  be  taken  as  established  law  in  this  State." 

So  while  it  may  be  true  that  plaintiff  here  would  not 
have  been  injured  if  the  horse  had  not  run  against  and 
broken  the  guy  wire,  it  is  eilso  true  that  the  horse  would 
□ot  have  run  against  and  broken  it  if  defendant  had  not 
negligently  placed  it  in  the  street. 

In  Chicago  &  N.  W.  Railway  Go.  v.  Prescott,  8  C.  0.  A. 
109,  at  page  242 — a  case  quite  similar  to  the  one  at  bar— 
the  court  suy:  "With  respect  to  the  suggestion  that  the 
injuries  complained  of  were  immediately  occasioned  by 
the  sudden  shying  of  the  horse  which  the  plaintiff  was 
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driving,  it  ia  only  necessary  to  say  that  the  shying  of  the 
horse  cannot  be  regarded  as  the  aole  proximate  cause  of 
the  injury.  The  obstruction  which  bad  been  placed  in  the 
highway  directly  contributed  to  the  accident,  and  the  jury 
was  justified  in  so  finding."  And  see  authorities  cited. 

Tbis  authority  holds  that  there  may  be  more  than  ooe 
cause  contributing  to  the  injury,  and  that  if  the  obstruc- 
tion placed  in  the  street  contributed  to  the  injury,  and  the 
shying  of  the  horse  was  not  the  sole  cause,  then  the 
defendant  was  liable.  The  same  doctriDe  is  asserted  in 
Ivory  V.  Tovm  of  Deerpark,  116  N.  Y,  476. 

In  Hayes  v.  Eailroad  Co.,  Ill  U.  S.  228,  a  boy  walked 
upon  defendant's  track,  and  was  injured.  It  was  the  duty 
of  defendant  to  fence  its  track.  In  tbis  case  the  road  con- 
tended that  the  want  of  a  fence  was  not  the  cause  of  the 
injury;  that  the  cause  of  the  injury  was  the  boy's  negli- 
gently going  upon  the  track.  In  other  words,  the  defend- 
ant contended  that  the  want  of  a  fence  was  not  the  sole 
proximate  cause  of  the  injury.  The  court,  in  treating 
this  contention,  said :  ''It  is  further  argued  that  the  direc- 
tion of  the  court  below  was  right,  because  the  want  of  a 
fence  could  not  reasonably  be  alleged  as  the  cause  of  the 
injury.  In  the  sense  of  an  efficient  cause — causa  causans — 
this  is,  no  doubt,  strictly  true;  but  that  is  not  the  sense 
in  which  the  law  uses  the  term  in  this  connection.  The 
question  is,  was  it  causa  sine  qua  non ;  a  cause  which,  if  it 
had  not  existed,  the  injury  would  not  have  taken  place; 
an  occasional  cause?  And  that  is  a  question  of  fact, 
unless  the  causal  connection  is  evidently  not  proximate. " 

We  think  it  was  the  duty  of  the  defendant  to  have  placed 
tbis  guy  wire  so  high  above  the  ground  that  persons  could 
pass  under  it,  either  on  foot  or  horseback,  in  the  day  or 
night  time,  without  danger  of  being  injured.  Placed  as  it 
was,  it  was  not  only  an  obstruction  to  the  free  and  ordi- 
nary use  of  the  street,  but  it  was  dangerous  to  the  safety 
of  persons  who  had  the  right  to  travel  the  streets.     We 
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think  that  a  reasonably  prudent  person  must  have  fore- 
seen, when  stringing  this  wire  in  the  street  as  it  was 
Strang,  that  just  such  accidents  and  calamities  were  liable 
to  occur  as  happened  to  the  plaintiff  in  this  case.  PeraooB 
and  corporations  acquiring  franchises  and  privileges  to  use 
the  streets  of  towns  and  cities  in  this  State,  for  profit, 
should  be  held  to  a  strict  observance  of  legal  obligations  to 
guard  and  protect  the  persons,  lives  and  property  of  the 
inhabitants  thereof. 

We  have  treated  all  the  questions  presented  which  we 
deem  material  to  a  determination  of  the  case.  We  think 
the  case  was  properly  and  fairly  tried,  and  the  right  result 
reached.  The  judgment  and  order  appealed  from  are 
affirmed. 

De  Witt  and  Hunt,  JJ.,  concur. 

MoTB,— See  note  to  next  oaae. 


Otis  D.  MAvmnnQv.  Wkst  End  Steekt  Railway  Company. 

MattactuuetU  Supreme  Jvdietal  Court,  May  is,  1896, 

(IBS  Man.  230.) 

Injubt  by  eleotbioai.  appuanob, 

A  peraoD  waUdng  in  the  street  having  been  injured  hy  a  awlt<di  aUok. 
which  flew  from  the  hands  of  the  oonduotor  of  a  trollejr  car,  while  at- 
tempting to  tree  the  trolle;  from  a  frog  in  the  overhead  switch  in  whioh 
it  had  oangbt,  kM,  that  the  queetions  of  negligenoe  and  oontribatotT' 
nt^genoe  were  properly  Eabmitted  to  the  jury. 

Uatfia  V.  Wert  ETtd  St.  Ry.  Co.,  vol.  4,  p.  889,  cited. 

Appeal  by  defendant  below  from  judgment  of  SuperiOT 
Court,  Middlesex  county. 

Q.  L.  Mayicrry,  for  the  plaintiff. 

D,g,tz.dbyGOO<^Ie 
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M.  F.  Dickinson,  Jr.,  for  the  defendaDt. 

Holmes,  J.:  This  is  an  action  for  personal  injaries 
caused  by  the  plaiatiEf's  being  struck  by  a  switch  stick 
which  flew  from  the  hands  of  a  conductor  of  the  defendant 
as  he  was  using  it  on  top  of  an  electric  car  to  free  th* 
trolley,  which  had  caught  in  a  frog  at  the  junction  of 
some  overhead  wires.  The  case  is  here  on  the  defend- 
ant's exceptions. 

The  first  question  argued  ia  the  usual  one  of  the  plaint- 
iff's  care.  What  is  due  care  depends  upon  the  nature  of 
the  accident,  and  the  degree  of  danger  according  to  common 
experience  under  the  known  circumstances.  The  plaintiff 
was  on  the  sidewalk,  either  walking  or  momentarily  stop- 
ping. Putting  in  the  most  favorable  way  for  the  defendant, 
the  jury  at  least  were  authorized  to  find  that  the  plaintiff  was 
Dot  bound  to  take  special  precautions  againat-such  a  mis- 
sile from  such  a  source.  The  jury  ware  instructed  that  if 
the  plaintiff  stopped  and  stood  there  simply  to  look,  and 
the  accident  took  place  while  he  was  doing  so,  he  could 
not  recover.  Thia  certainly  was  suflBciently  favorable  to 
the  defendant.  Smethurat  r.  Barton  Squart  Church,  148 
Mass.  261,  266. 

Next  it  ia  said  that  there  waa  no  evidence  of  negligence 
on  the  part  of  the  defendant.  The  conductor  must  be 
taken  to  have  known  that  he  waa  in  a  public  street,  in 
which  there  were  or  might  be  travelers,  and  therefore 
must  he  taken  to  have  known  that,  if  the  stick  did  dy  with 
violence  from  hia  hands,  there  was  a  danger  to  pasaera, 
similar,  although  less  in  degree,  to  that  which  would 
have  attended  the  firing  of  a  pistol  into  the  way.  Apart 
from  the  possibility  that  he  might  receive  an  electric  shock 
sufficient  to  make  him  let  go  his  hold,  the  jury  were  at 
liberty  to  say,  from  their  experience  as  men  of  the  world, 
that  under  auch  circumstances  such  an  accident  commonly 
does  not  happen,  unless  the  stick  is  carelessly  handled; 
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that  it  ia  in  the  power  of  the  holder  to  see  that  he  doea 
□ot  submit  it  to  such  a  strain  as  to  mak^  it  poHsible  that 
it  should  be  torn  from  his  hands,  and  to  infer  from  those 
general  propositions  of  experience  that  there  was  negli- 
gence in  the  particular  case.  See  Oraham  v.  Badger,  164 
Mass.  42,47;  Ugffla  r.  West  Mui  Street  JBailway,  160 
Mass.  351;  White  t.  Boaton  &  Albany  Bailroad  Co.,  144 
Mass.  404. 

A  ruling  was  asked  that  there  was  no  evidence  that  the 
accident  was  caused  by  defective  construction  of  the  trolley 
wires  and  trolley  pole.  The  question  is  not  what  we  should 
have  found,  had  the  question  been  submitted  to  us.  We 
cannot  say  that  tae  jury  were  not  warranted  in  finding  the 
arrangements  defective  from  the  fact  of  the-  trolley  leaving 
the  wires  and  getting  so  firmly  jammed,  and  the  explana- 
tion of  what  the  arrangements  were,  and  what  was  pos- 
sible, especially  when  coupled  with  evidence,  let  in  without 
objection,  that  similar  accidents  had  occurred  there  half  a 
dozen  times  before,  and  an  admission  of  the  defendant's 
expert  that  if  that  was  true  the  place  required  attention. 
See  Feital  v.  Middlesex  Railroad,  109  Mass,  398,  405.  If 
there  was  negligence,  and  the  later  acts  were  proper,  in 
view  of  the  exigency,  the  only  question  would  be  that  of 
remoteness,  to  which  we  shall  refer  in  a  moment. 

We  must  deal  with  the  fitness  of  the  switch  stick  for 
the  use  to  which  it  was  put,  in  the  same  way  as  with  the 
construction  of  the  wires  and  trolley  pole.  The  jury  pos. 
sibly  might  have  inferred  that  alone,  without  India  rubber 
gloves,  it  gave  rise  to  an  unnecessary  danger  of  an  electric 
shock,  and  thus  of  escaping  from  the  holder's  hands. 

There  remains  only  the  question  whether  the  damage 
complained  of  was  too  remote  to  be  recovered  for  in  any  of 
the  possible  aspects  of  the  plaintiff's  case.  We  are  of 
opinion  that  even  at  the  moat  distant  moment,  the  possible 
negligence  in  the  arrangement  of  the  wires  was  not  so 
remote  that  that  part  of  the  case  could  be  taken  from  the 
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jury  on  the  ground  that  they  were  not  at  liberty  to  find 
that,  in  the  language  of  the  court,  auch  negligeace  wae 
the  efficient  means  and  inatrumentality  by  which  the 
injury  took  place.  Precisely  what  might  happen  as  t, 
consequence  could  not  be  foreseen,  of  course.  But  the  geo* 
era]  nature  of  what  would  have  to  be  done,  and  what  was 
done  in  fact,  could  be  foreseen,  and  the  general  nature  of 
the  dangers  attending  the  attempt  in  the  place  was  suffici- 
ently plain.  The  language  in  McDonald  t.  Sndling,  14 
Allen,  290,  295,  must  not  be  taken  to  require  the  pos- 
sibility of  any  more  accurate  foresight  as  a  condition  of 
liability.  Cases  of  recovery  for  much  more  improbable 
accidents  can  be  found  in  the  books.  Powell  v.  Devtney, 
3  Ouah.  300. 

The  judge,  no  doubt,  would  have  called  the  attention  of 
the  jury  to  the  question  of  remoteness  more  specifically, 
had  he  been  asked  to  do  so ;  but  it  does  not  appear  to  us 
that  the  defendant  ought  to  have  escaped,  if  its  negligence 
was  proved,  and  we  think  it  clear  that  a  verdict  for  the 
defendant  could  not  have  been  ordered  on  that  ground. 

Exceptions  overruled. 

NOTB  1.— In  the  last  five  oases,  beginning  with  QaUl  t.  Enpin  State 
TelefA.  A  Td.  Co.,  ante,  p.  EOS,  electrical  oompanlee  were  charged  with 
negligence,  in  the  use  of  their  appliances,  or  with  the  uoe  of  Improper 
appliances. 

The  following  are  memoranda  of  additional  oaoea  of  the  same  general 
nature. 

In  Kj/le  T.  Southern  Electrie  Light  A  Pmoer  Co.,  Penna.  Supreme  Court, 
April  6,  1('Q6(S4  Atl.  Rep.  323),  an  action  based  on  the  alleged  negligent 
injury  of  a  joung  hoj  bj  the  falling  of  a  pole  which  workmen  In  the 
einplof  of  defendant  were  taking  down,  it  was  held  that  the  quostion  nf 
defendant's  negligence  was  properlj'  submitted  to  the  jury. 

"  It  was  the  dnty  of  the  defendant  to  furnish  suificient  men  and  ade- 
quate appliances  for  the  work  of  taking  down  the  pole,  and  it  was  liable 
for  the  consequences  of  its  failure  to  do  ao.  If  it  discharged  its  duty  in 
this  respect,  it  was  still  answerable  for  the  consequences  of  tlie  negligeace 
of  its  employee  in  the  performanoe  of  the  work.  Whether  it  did  dlsoharge 
its  dnty  In  the  premises,  and  whether  its  employee  exercised  tlie  care 
required  by  the  circumstanoes,  were  questions  for  the  jury,  under  proper 
instructions  from  the  court." 
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In  Ersleta  v.  Neta  Orleatu  and  Northeaatem  R.  Co..  New  Orkan»  Trac- 
tion Co.  and  New  Orleans  City  dt  Lake  R.  Co.,  Louisiana  Supreme  Conrt, 
Doo.  14, 1896  (21  So.  Rep.  1S8),  an  action  for  damages  oauaed  to  his  parenta 
by  the  alleged  negligent  killing  of  their  eon,  a  biakeman  in  the  employ  of 
a  steam  railway  oompany,  by  being  brushed  from  a  oar  by  a  guy-wiie 
used  to  support  a  post  of  a  trolley  railway,  the  opinion  is  epitomized  in 
the  head-note  prepared  by  the  court,  as  follows: 

"It  is  negligence  on  the  part  of  an  eleotrio  street  oar  company,  io  the 
oonstruction  and  establishment  of  its  plant,  to  bo  plaoe  one  of  its  guy 
wires  over  the  traok  of  a  steam  railway  company  aa  not  to  afford  sufQo- 
lent  Bpaoe  for  the  latter's  trains  to  easily  and  conveniently  pass,  without 
risk  of  danger  and  injury  to  its  servants  and  employes. 

It  is  negligence  on  the  part  of  the  steam  railway  company  to  permit  an 
electric  street  oar  company  to  so  construct  and  maintain  over  its  tracks  a 
guy  wire  that  it  will  endanger  the  lives  of  fta  servants  and  employes. 

If  ftn  employe  of  the  steam  railway  company  knew  or  onght  reasonably 
to  have  known  the  precise  danger  to  Mm  of  the  guy  wire  of  che  eleotrio 
ttieet  car  company,  in  the  oourse  of  his  employment,  and  saw  fit,  not- 
withstanding, to  continue  in  it,  he  might  be  held  to  have  assumed  the 
extraordinary  risk,  as  well  as  the  ordinary  risks,  of  his  service.  But  this 
conseqneooe  must  rest  upon  positive  knowledge  or  reasonable  means  of 
positive  knowledge  of  the  precise  danger  assumed." 

Hots  a.—  The  editor  is  indebted  to  Hardin  H.  Eerr,  Esq. ,  of  Louisville, 
for  the  opinion  of  Hon.  Stsbuho  B.  Tonit,  judge,  in  the  action  of 
Kaufman,  Straus  &  Co.  v.  Lovitoille  Eleetric  Light  Co.,  LouisvUJe  Oaa 
Co.  et  al,,  tried  in  Jefferson  Circuit  Court,  law  and  Equity  Division, 
December  term,  1896. 

The  plaintiffs  sought  to  recover,  and  recovered,  over  (300,000  damages 
for  the  destrootioD  of  a  stock  of  merohandise  in  their  store,  by  a  fire 
caused  by  the  explosion  of  a  steam  boiler  used  in  the  production  of 
electricity. 

Aurfrtn  from  the  issues  of  faot  as  to  the  cause  of  the  fire  and  amount  of 
damages,  the  chief  question  oonsidered  was  as  to  the  liability  of  the  de- 
fendant, Louisville  Oas  Co.  The  following  is  the  portion  of  the  opinion 
relating  to  that  point : 

"  Is  the  Louisville  Qas  Company  liable  for  damages,  conceding  that  the 
deetmction  of  plaintifTs  goods  was  caused  by  the  negligence  of  the  per- 
tOBS  in  charge  of  the  boiler  which  exploded,  which  was  the  oorporato 
property  of  the  Louisville  Electric  Light  Company,  upon  the  admitted 
fBo£)  touching  the  purchase  and  absorption  by  the  Louisville  Gas  Company 
of  the  stock  and  assets  of  the  eleotrio  light  company? 

At  common  law  a  corporation  had  no  right  to  purohaae  stock  in  any 
other  oorporatlon,  ezoept  and  unteaa  the  porohase  was  necessary  or  [oroper 
for  the  aoocMnpliahment  of  ttie  purpose  for  which  the  purduuing  corpora- 
tion was  oreatod.  By  express  provision  of  Its  charter,  however,  the  Louis- 
ville Oas  Company  was  given  power  to  buy  stock  in  other  gas  oompanies. 
By  section  1  of  the  charter  of  Louisville,  Acts  1889-90,  voL  8,  page  ISS, 
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this  power  of  the  Lonteville  Gas  CompaiiT'  wm  enlarged,  and  the  gas  com- 
pany was  giv«n  all  the  power  and  aothoritr  neceesaiy  for  the  manufacture, 
distribution  and  sale  of  elMtrioityfor  illumioation,  and  to  that  end  it  was 
authorized  and  given  the  power  to  purchase,  hold  and  sell  all  real  and 
personal  [Kvpertj,  Including  stock  in  other  companiee,  neoeesary  or  con* 
venient  for  the  conduct  of  sooh  business. 

la  the  exeroise  of  this  newly  delegated  and  enlarged  power  of  mana- 
facturing,  distributing  and  selling  electricity  for  illumination,  for  the 
purpoae  of  enabling  it  to  oonduot  such  busicees,  the  Louisville  Gaa  Com- 
pany purchased  all  of  the  stock  of  the  Louisville  Electric  Light  Company, 
and  by  its  absolute  ownership  of  all  the  stooTc  and  assets  of  the  Louisville 
Electric  Light  Company  took  possesion  and  had  the  ownership  and  con- 
trol of  all  the  plant  and  machinery  which  the  electric  light  company 
had  theretofore  used  for  the  purpose  of  generating,  distributing  and  sell- 
ing electricity  for  illumination  in  the  city  of  Louisville.  Thereupon  aU 
of  the  original  directors  of  the  Louisville  Isnectrio  Light  Company,  nine 
in  number,  resigned  and  nine  of  the  directors  of  the  Louisville  Gas  Com- 
pany were  elacMd  directors  of  the  electric  light  company.  Then  the  v!o»- 
president  of  the  gas  company  was  elected  president  of  the  electric  light 
company  and  the  oflice  of  the  electric  light  company  was  changed  and 
removed  to  the  ofHoe  of  the  gas  company,  and  one  and  the  same  office 
thenceforth  served  as  tiie  office  of  both  companies.  The  gss  company  then 
became  the  guarantor  upon  the  mortgage  debt  of  $S<3.00U  of  the  electric 
light  company  and  assumed  the  payment  of  its  floating  debt,  amounting 
to  between  thirty  and  forty  thonsand  dollan.  Besides  this  the  Louisville 
Qas  Comp&ny,  having  thus  bought  all  of  the  stock  of  the  electric  light 
company,  and  assumed  its  control  and  management,  guaranteed  certain 
contracts  which  theretofore  had  been  made  by  the  electric  light  company 
with  certain  manufacturers  of  electric  light  machinery  for  the  purchase  of 
machinery.  The  gas  company  purchased  aud  paid  for  dynamos  to  be  used 
by  it  in  the  manufacture,  distribution  and  sale  of  electricity  for  illumina- 
tion through  and  by  the  use  of  the  machinery  and  plant  of  the  electric 
light  company.  The  gas  comjiany  took  the  electric  light  plant  and 
removed  it  to  its  new  plant  and  incorporated  it  with  its  new  Urge  plant  at 
Fourteenth  an^i  Magazine  streets. 

Theee  established  and  admittedfactsdemonstrate  thatlt  was  the  purpose 
of  the  gas  company  to  use  the  electric  light  company,  its  plant  and 
machinery,  as  a  means  and  agency  for  carrying  on  its  enlarged  powers  of 
manufacturing,  distributing  and  selling  electricity  for  illumination  in 
the  city  of  Louisville.  It  is  true  that  it  did  not  formally  dissolve  the 
electric  light  company  by  surrendering  its  franchise,  as  it  had  a  right  to 
do,  being  the  owner  of  all  the  stock.  If  the  gas  company  preserved  the 
corporate  autonomy  and  existence  of  the  electric  light  company  by 
gratuitously  transferring  a  share  of  stock  to  difTerent'  members  of  its  own 
directory  in  order  to  enable  them  also  to  be  directors  in  the  electric  light 
company,  it  is  palpable  that  the  purpose  of  the  gas  company  in  so  doing 
was  purely  and  exclusively  to  enable  it  to  carry  out  its  enlarged  power  of 
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maiKitaotnring,  distributing  and  eelliog  electriolt;  in  the  dtf  of  JjcmU- 
Tills  for  illumioatioQ,  the  electric  light  oompiukr  beittg  oooudered  b;  H  a 
neoeaaary  and  oonvenienl  figeiit  for  the  oonduot  of  Its  new  biuineas  under 
its  said  enlarged  power.  The  verj  language  of  the  legislative  aot  it«elf  eX' 
presely  shows  that  it  was  contemplated  and  intended  by  the  law  maken 
of  the  aot  of  1880-'90,  above  referred  to,  in  enlarging  the  corporate  powers 
of  the  gas  oompaoj'  from  those  of  a  mere  manufaotnrer  and  seller  of  gas 
for  illuminating  porpoeea,  to  that  of  a  manufacturer  and  seller  of 
electricity  for  Illumination,  to  confer  upon  the  gas  company  the  right  to 
use  other  oompaoiefl  as  its  agents  In  the  manufaoture,  distribution  and 
Bale  of  eleotrioity,  should  it  deem  suoh  other  oompaniee  necessary  or  oon- 
TGnient  agents  for  the  conduct  of  Its  new  bufdness  under  the  said  enabling 
aot.  Ilie  amendatory  act  referred  to,  after  conferring  upon  the  gas  o(XU- 
pany  the  power  to  manufaoture,  sell  and  distribute  electricity  for 
Illumination,  expressly  provides  that  as  a  means  of  eseroising  said  new 
corporate  power  of  carrying  on  suoh  new  businees  the  gas  company  might 
purchase,  hold  and  sell  real  and  personal  property,  including  stock  in 
other  companies  necessary  or  oonvenient  to  the  oondnct  of  such  businees. 
Here  la  express  legislative  authority  to  the  gas  company,  to  pur- 
chase, hold  and  sell  stock  in  other  companies,  such  as  might  be 
necessary  or  convenient  to  enable  it,  the  gas  company,  to  carry  on  the 
businees  of  manufaoturing,  distributing  and  selling  electricity  for 
Illuminating  purposes  in  tlie  city  of  Louisville.  Nothing  could  be  ptaloer 
than  the  legislative  intent  here  expressly  declared  to  authorize  the  gas 
company,  by  the  purchase  of  stock  in  other  companies,  to  obtain  control 
of  them  and  nse  them  ae  Ita  agents  in  the  manufacture,  distribution  and 
sale  of  electricity  for  illumination.  The  facts  clearly  show  that  the  gas 
company  so  understood,  construed  and  acted  upon  ttie  new  legislative 
grant  which  ooaferred  upon  it  the  power  to  manufaoture,  distribute  and 
sell  electricity  for  illumination. 

So  that  It  SMms  to  me  it  is  Immaterial  whether  the  electrio  light 
company's  corporate  existenoe  was  suapendad  and  merged  |lnto  that  of  the 
Louisville  Qas  Company  under  the  aot  above  referred  to,  and  the  said 
contract  of  purchase,  In  pursuance  thereof,  or  whether  Its  corporate 
existenoe  wee  maintained;  for,  in  the  first  instanoe,  the  gas  company 
would  be  immediately  liable  OS  a  direct  principal  tortfeaaor;  and  in  the 
aeocmd,  It  would  be  liable  for  the  aotsof  the  electrio  light  company  as  Its 
agent  upon  the  principle  of  reapondeat  superior.  It  is  manifest  that  In 
purchasing  the  entire  stock  of  the  electric  light  company  the  gas  com- 
pany was  simply  adopting  what  it  considered  a  '  'oonvenient  and  neoessaiy 
means  to  the  end"  of  manufaoturing,  distributing  and  selling  electricity 
for  illuminating  purpoees  in  the  city  of  Louisville.  To  hold  that  the  gas 
company  could  adopt  the  means  prescribed  by  statute  and  yet  repudiate 
all  responsibility  for  the  Improper  use  of  those  means  would  be,  in  the 
forcible  language  of  distinguished  counsel  in  this  case,  "a  solecism  iitex- 
cosable  under  any  system  of  juriq>rudeDoe  which  pretendia  to  the  ultimate 
aooomplishment  of  justice  and  honest  dealings. 


byGoo'^Ie 


886  AMERICAN  ELECTRICAL  CASEa.       [vol.  6 

Hanning  v.  lUilway  Co. 

There  is  a  marked  dletinotion  between  the  ciue  of  Richmond  &  Irving 
CoMtntetUm  Company  v,  R  tf.  I.  dt  B.  R.  R.  Co.,  tn  the  Federal  Circuit 
Court  of  Appeals  for  this  Girouit,  referred  to  in  the  brief  of  learned 
oounsel  for  defendaata,  and  the  oase  at  bar.  No  one  will  contend,  I 
apprehend,  thfitbecauae  thestockholdersin  two  oorporationa  are  the  same 
parsona  and  one  corporation  dominates  the  other,  that  the  donunatlng 
oorporation  la  liable  for  the  torta  of  the  dominated  oorporation.  The 
identity  of  the  stockholders  in  two  separate  corporations  does  not  destroy, 
nispend  or  in  any  wise  affect  the  legal  corporate  identity  of  the  two,  aor 
doeatbe  bare  fact  that  one  oorporation  exeroiseaa  oontroUing  influenoe 
orer  another,  through  the  ownership  of  ita  stock  or  the  identity  of  stook- 
holdera,  operate  to  make  either  the  agent  of  the  other  or  merge  the  two 
Into  one.  It  Is  equally  tnia  that  the  stookholdere  of  neither  oorporatton 
are  liable  for  corporate  debts  or  corporate  torts  of  the  other,  or  of  either. 

For  the  same  reason  the  oaae  of  Atchison  R.  R.  Co.  v.  Davia,  S4  Kansas, 
MM,  referred  to  by  learned  counsel  for  the  defendants.  Is  not  authority  for 
the  oontontion  made  for  the  defendant  gas  company  In  this  action  of 
non-liabilitr  for  the  tort,  if  suoh  tort  exists,  on  account  of  negligence  of 
those  operating  the  boiler  which  exploded  and  caused  the  damage  ooin- 
plained  of.  In  the  case  at  bar  the  gas  company  had  the  power  conferred 
Upon  It  by  statute  to  manufacture,  distribute  and  sell  electricity  for 
illumination,  and  in  order  to  exercise  this  power  and  carry  on  this  busi- 
ness it  is  anthorised  by  the  statute  to  buy  stock  in  other  oompanleo.  The 
statute  Bays; 

"And  to  this  end  the  gas  company  ia  authorized  and  given  the  power 
to  purchase,  hold  and  sell  ....  stock  in  other  oompaniea  neceesai^ 
or  oonvenlent  to  the  conduct  of  suoh  business." 

To  what  end  does  that  statute  refer?  Why,  manifestly,  to  the  end  of 
manufacturing,  diatnbuting  and  selling  electricity  for  illumination.  To 
what  business  does  the  statute  refer  to  the  necessary  and  oonvenient 
conduct  of  which  the  gas  oom|}any  is  given  the  power  of  purchasing 
Btook  in  other  companies?  Clearly  to  the  business  of  mauufaoturing, 
distributing  and  selling  electricity  for  illumination.  Here  we  have  the 
statute  itself  authorising  the  gas  company  by  purchasing  stock  in  other 
oompaniea,  to  make  them  its  inatnimentalities  and  agencies  for  carrying 
on  the  businees  which  the  statute  authorized  it  to  c^rry  on.  And  in 
sustaining  thia  proposition,  dictated  by  the  reason  and  common  sense  of 
the  statute,  itcan  not  be  said  that  the  principle  of  law  that  stockholdera 
are  not  liable  for  the  torts  of  the  corporation,  is  infracted.  In  LouitvOle 
BanJcing  Company  ▼.  Eiamman,  S4  Kentucky,  our  Court  of  Appeals  said: 
"While  we  recognize  the  general  rule  on  the  subject  sustained  by  the 
authority  referred  to.  It  must  be  held  that  the  purchase  by  one  of  all  the 
sharea  In  a  oorporation  under  a  statute  is  a  disaolutlon  of  the  corporation 
to  the  extent  that  it  suspends  the  exercise  of  the  rights  under  the  franchise 
until  the  owner  transfers  the  stock  in  good  faith,  so  as  to  maintain  an 
organixation  under  the  statute.  The  Louisville  Gas  Company  purchased 
all  the  stock,  aa  we  have  seen,  in  the  electric  light  company  and  is  to-day 
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the  owner  of  «U  of  ita  atook;  and  in  doing  this  It  purchased  its  f  ranoUse 
plantuid  maobiner^,  and  consolidated  it  with  ita  own,  united  the  offloee 
in  one,  r«moTed  the  plant,  and  inoorporated  it  with  ita  own,  and  the  onl^ 
transfer  of  stock  whioh  it  has  made,  as  far  aa  the  reoord  disoloees, 
la  the  voluntaiy  gratuitous  transfer  of  one  share  of  Gtook 
each  to  certain  directors  of  its  own  in  order  to  make  them  eligible  as 
directors  in  the  electric  light  companj.  Under  the  last  decision  above 
referred  to,  the  eleotrlo  tight  company  an  a  corporation  is  dissolved  to  the 
extent  that  its  power  to  exercise  its  rights  under  its  franchise  ia  suspended 
until  and  except  the  owner  has  transferred  the  itock  in  good  faith  so  as  to 
main^n  the  organization  under  the  statute.  The  gratuitous  transfer  of 
■took  :l7  the  gas  company  to  members  of  ita  own  directory  in  order  to 
make  them  eligible  aa  directors  in  the  eleotrlo  light  company,  which 
belongs  to  the  gas  company,  ia  manifeetly  not  such  a  tiansfer  of  atock  aa 
Judge  Fryor  referred  to  and  had  In  mind  as  being  necessary  to  maintain 
the  organisation  under  the  statute.  But  even  if  the  organization  of  the 
electaw  Ught  company  la  maintained  under  the  statute,  then  under  the 
statute  enlarging  the  powers  of  the  gas  ooinpany  and  enabling  It  to  buy 
the  atook  of  the  eleotrio  light  company  in  order  to  carry  on  its  new  husi- 
nsMOf  manufacturing,  diatri bating  and  selling  electricity  for  illumination, 
the  undisputed  facts  show  that  the  Louisville  Qas  Company  itself  is  carry- 
ing on  the  buaineHa  under  the  Statute  referred  to  of  manufacturing,  d^ 
tribating  and  selling aleotricity  for  illumination,  and  that  it  is  acoompliah- 
ing  this  end  by  and  through  the  means  and  agency  of  the  electric  light 
oomiwoy  which  it  owns.  I  do  not  for  a  moment  consider  or  hold  that  the 
LonlaTllle  Oas  Company  in  purchasing  the  stock  of  the  Louisville  Electric 
light  Company  in  order  to  use  that  company  and  its  machinery  aa  a 
means  to  the  end  of  manufacturing,  distributing  and  selling  electrioity 
for  illumination  in  accordance  with  the  power  conferred  upon  it  by  the 
act  referred  to,  has  committed  any  fraud  upon  the  public,  or  ia  guilty  in 
the  least  of  any  bad  faith.  It  has  done  nothing  but  what  it  had  the 
atatntory  and  moral  right  to  do,  to-wit,  to  buy  the  atock  of  another  com- 
pany in  order  to  enable  it  to  carry  on  the  new  busineas  of  manufacturing 
distributing  and  selling  electricity  for  illumination  in  the  city  of  Louis- 
rllle.  As  an  independent  corporation,  solely  responsible  for  its  torts  while 
being  Uina  used,  the  electric  light  company  has  nc  legal  existence.  It  is 
either  merged  or  auapended  a^  to  its  oorporate  existence  by  reason  of  the' 
gas  oompany  owning  it  "  body  and  soul,"  or  it  ia  a  mere  agent  of  the  gas 
company  In  manufacturing,  distributing  and  selling  electricity;  and  if 
tboeo  theoretically  the  serTants  or  employee  of  the  eleotrio  light  oompany 
In  the  line  of  the  general  business  of  the  gas  oompany  conducted  by  it 
■honld  oommit  a  tort,  the  law  will  hold  the  principal  responsible  aoconl- 
log  to  tite  Tery  right  and  fn  despite  of  the  legal  ilction  of  a  separate  artl- 
icM  axtatoMe  of  tiie  eleotrio  light  oompany.  The  Louiaville  Gaa  Oom- 
pany, alnoe  It  purchaaed  and  became  the  owner  of  all  the  stock  of  the 
da^rfo  U^  oompany,  Its  plant,  machinery  and  franchise,  siiioe  It  took 
VOL.  VI — 22. 
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control  and  management  of  the  same  for  the  purpose  of  mannfactorhig, 
distributing  and  aelling  eleotrioit;  for  iilnmination  to  the  cttizeDB  of  LooW 
Title,  has  been  held  out  to  and  been  regarded  by  the  publio  to  be,  as  Indeed 
it  ia  In  fact,  the  principal  and  owner  in  the  manufaoture,  dfstributi<Hi  and 
sale  of  eleotrioit]'  for  illumiaatlng  parposea  by  the  use  of  the  plant  and 
machinery  which  formerly  belonged  to  the  electric  light  oompany;  and 
tJia  law  will  hold  it  to  maintain  the  truth  of  the  situation,  and  estop  It 
from  uning  the  Sotitious  theoretic  existence  of  the  electric  light  oompai^ 
aa  a  shield  and  defense  against  liability  for  the  tort«  committed  by 
employee  in  Its  bualnem.  See  York  A  Maryland  Line  RaUroad  Co.  T, 
Soaa  Wirtant,  IT  Howard,  p.  30. 

From  tlie  foregoing  it  follows  if  the  eleotrio  light  company's  oorporata 
existenoe  is  suspended,  the  gas  oompany  is  directly  liable,  if  liability  there 
be,  for  the  exploeion  of  the  boiler  in  question;  if  the  electric  ligU  com- 
pany's eiistenoe  is  not  sospended,  but  it  exists  aa  a  corporation,  then  upon 
the  facta  heretofore  stated  at  length,  it  is  and  was  the  agent  for  the  Louis- 
ville gas  oompany,  which  is  liable  for  ite  torts. 


Wkstern  Union  Telegraph  Compant,  Plaintiff  in  Error, 
V.  Edwaed  McMullkn,  Defendant  in  Error. 

Ntw  Jtntg  Court  ^  Brrort  and  AppeaU,  Noo,  19, 189S, 
(08  N.  J.  160.) 

IirJCBT  TO  UNEHAN  BT  SHOOK, 

(Head-note  in  part  by  the  court); 

A  servant  assumes  the  ordinary  risks  incident  to  his  employment,  and  also 
risks  arising  in  consequence  of  special  features  of  danger  known  to  him, 
or  which  he  oould  have  discovered  by  the  exercise  of  reasonable  care,  oi 
whidi  should  have  been  obaerred  by  one  ordinarily  skilled  in  the  emplc^ 
ment  in  whit^  he  engages. 

n>e  Mnployer  is  bound  to  use  reasonable  care  to  protect  the  Berrant  tTosa 
unneoeaaary  risk,  and  is  liable  for  damagee  occasioned  to  him  through 
some  latent  danger  of  which  he  should  hare  warned  him. 

rhe  above  iostruotions  held  to  have  been  properly  given  the  jatj 
in  an  action  for  damagee  for  injuries  to  a  linHnsn  of  a  telt^raph 
oompany,  1^  shook.  In  which  it  appeared  tliat  the  ordinary  tele- 
graph current  was  insufficient  to  injure  peisona  handling  the  wim;  that 
eleetrie  Ugkt  wirea  were  attached  ta  telegraph  polea  new  the  one  where 
plaintlfl  was  injured,  so  near  the  telegraph  wires  as  to  be  dangerous,  of 
vriiioh  plaintUI,  a  new  employe,  hod  no  warning  from  the  company;  and 
lodgment  fer  pUtntHf  sustained. 
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Appeal  by  defendant  from  judgment  of  Circuit  Coui-t, 
Essex  county. 

William  P.  Douglass  and  Riah  Taggart,  for  plaintiff  in 
error. 

Samuel  Kaliach,  for  defendant  in  error. 

.  The  opinion  of  the  Court  was  delivered  by 

Van  Syckbl,  J.:  Id  June,  1893,  McMullen,  who  was 
plaintiff  below,  was  in  the  employment  of  the  Western 
Union  Telegraph  Company,  engaged 'in  helping  to  set 
poles,  string  wires,  put  up  cross  arms,  and  connect  wires. 
While  in  the  performance  of  his  duty,  and  as  he  was 
about  to  attach  a  new  wire,  he  received  such  a  strong  cur- 
rent of  electricity  from  the  Western  Union  wire  that  he 
was  knocked  insensible,  and  received  most  painful 
injuries. 

The  writ  of  error  in  this  case  is  prosecuted  to  review 
the  judgment  recovered  by  McMullen  below  in  compunsa- 
tion  for  the  injuries  received  by  him. 

The  pole  upon  which  McMullen  was  working  at  the 
time  he  was  injured  was  the  property  of  the  telegraph 
company  It  appeared  in  the  case  that,  in  the  ordinary 
use  of  the  telegraph  wires,  the  current  of  electricity  was 
□ot  sufficient  to  do  injury  to  the  person  handling  the 
wires. 

It  further  appeared  that  in  various  parts  of  Jersey  City, 
and  not  far  from  where  McMullen  was  injured,  there  were 
poles  of  the  telegraph  company  to  which  were  attached 
electric  light  wires,  heavily  and  dangerously  charged  with 
electricity,  and  that  such  electric  light  wires  were  in  such 
close  proximity  to  the  wires  of  the  telegraph  company  as 
to  be  dangerous,  but  no  electric  tight  wire  was  attached  to 
the  pole  on  which  McMullen.  wae  injured.  He  had  been 
in  the  employ  of  the  company  but  one  month  and  five  days 
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when  he  was  injured,  and  bad  DSTer  worked  in  Jersey 
City  before. 

It  did  not  appear  that  the  company  gare  any  warning  to 
McMuUea  of  the  danger  in  stringingits  wires  by  reason  of 
their  close  proximity  to  electric  light  wires  at  other 
points. 

The  trial  court  charged  the  jury  that  McMullen,  when 
be  enlered  the  service  of  the  company,  assumed  the  ordi- 
nary risks  incident  to  the  employment,  and  he  also 
assumed  risks  arising  in  consequence  of  special  features  of 
danger  known  to  him,  or  which  he  could  have  discovered 
by  the  exercise  of  reasonable  care.  He  left  it  to  the  jury 
to  say  whether  the  placing  of  electric  light  wires  upon 
some  of  the  poles  of  the  company,  near  to  the  telegraph 
wires,  was  a  special  feature  of  danger  known  to  McMullen, 
or  which  should  have  been  observed  by  one  ordinarily 
skilled  in  the  employment  in  which  he  was  engaged.  If 
the  jury  found  in  favor  of  McMullen  upon  these  ques- 
tions, then  it  was  instructed  to  inquire  whether  the  com- 
pany had  been  guilty  of  actionable  negligence .  On  this 
part  of  the  case  the  jury  was  instructed  that  the  duty 
imposed  on  the  company  by  the  contract  of  hiri  ng  was  Dot 
to  subject  McMullen,  without  his  knowledge  or  consent, 
to  risks  not  assumed  by  him;  that  an  employer  contracts 
with  his  employe  to  use  reasonable  care  to  protect  bim 
from  unaecessary  risks,  and  is  responsible  to  the  employe 
for  damages  resulting  to  him  by  reason  of  the  want  of 
such  care.  The  jury  was  directed  to  charge  the  company 
with  negligence  if  it  found  that  McMullen  was  injured 
through  some  latent  danger,  of  which  he  should  have  been 
warned,  and  that  the  injury  resulted  from  the  fact  that 
the  electric  light  wires  placed  on  the  poles  of  the  company 
were  the  proximate  cause  of  the  injury. 

All  these  instructions  are  in '  accordance  with  the 
established  rule  in  this  State.    Foley  v.  Jersey  City  Electric 
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Light  C:,  26  Vroom.  411  ;  Ntwmtm  t.  FowUt,  8  id.  89 ; 
3Uam»)wp  Company  t.  IngehTcgtten,  28  id.  400. 

Upon  each  and  every  of  the  controlling  questions  in  the 
oaM  there  was  sufRoieDt  evidence  to  go  to  the  jury,  and, 
therefore,  there  is  no  error  in  law  in  the  trial  below.  The 
judgment  should  be  affirmed. 

For  affirmance  —  The  Chancbllob,  Chief  Juatice^ 
Gabaison,  Quuhsbb,  Liffikcott,  LunLow,  Van  Sycebl, 
BooAST,  Bbown,  Sims,  Shith,  Taluan,  12. 

For  revenal — Nonh. 

Hon— Sm  note  to  Ltuxiguirt  t.  Duluth  St.  ^.  Co.,  pod. 


Nbttib  M.    Stillhan,   as  Adii'x,  bto.,   07  Abthttr  B. 
Stilluan,    Dbcbasbd,    Appellant,  v.    Brush  Elbctbio 

LlQHT    COHFANY    OF    ROCHBSTBB,    RoBpODdeUt. 

Nac  York  Supreme  Court,  Qtneral  Term,  Fifth  D^t.,  DeO.,  IS9S, 
(02  Htm,  sot.) 


In  am  actioD  brought  bj  the  administratrix  of  a  person  employed  as  a 
trimmer  of  lamps  bj  an  eleotrio  light  companjr,  to  recover  damages  for 
his  death  by  electric  shook  alleged  to  have  been  caused  bjr  defendant's 
negligence,  flnt,  ia  failing  to  employ  certain  improved  appliances  in 
general  use  and  necessary  for  the  safety  of  electrio  lamp  trimmers  ;  and 
MOOtid,  in  the  respect  that  the  lamp  was  defectively  constructed  and  neg- 
ligently maintained — hdd,  that  the  plainti£F  was  properiy  required  to 
furnish  a  bill  of  particulars  as  to  the  first  branch,  but  not  as.to  the 
Moond,  which  was  peculiarly  within  the  knowledge  of  defendant. 

Appeal  by  plaintifT  from  order  of  Special  Term,  direct- 
bg  plaintiff  to  furnish  a  bill  of  particulars. 
Facta  stated  in  opinion. 
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Peter  H.  Van  Auien,  for  the  appeUant. 

Oeorge  F.  Yeoman,  for  the  respondent. 

Wabd,  J. :  The  plaintiff  in  her  complaint  alleges  that  on 
March  10,  1893,  the  defendant  was  the  owner  of  certain 
real  estate,  buildings,  machines,  dynamos,  wires  and 
other  appliances  used  in  the  generation  and  supplying  of 
electricity  for  the  city  of  Rochester;  that  the  defendant 
negligently  maintained  as  a  part  of  its  said  plant  for  elec- 
tric lighting  purposes  a  certain  lamp  in  the  store  of  Gar- 
eon,  Myer  &  Co.  of  an  imperfect  and  obsolete  design  and 
construction,  and  which  did  not  have  thereon  certain 
improved  appliances  and  attachments,  which  at  said  date, 
and  long  prior  thereto,  were  and  bad  been  in  general  use 
in  other  cities  in  this  country,  and  which  were  necessary 
at  all  times  therein  mentioned  for  the  safety  of  persona 
who,  in  the  exercise  of  reasonable  and  ordinary  care,  had 
occasion  to  handle  said  lamp  and  to  repair  and  trim  the 
same;  that  defendant  negligently  maintained  said  lamp 
with  a  defective  switch  and  other  wires  defectively  con- 
structed, and  in  close  proximity  to  certain  gas  jets  and 
lines  of  metal  pipe  without  having  in,  upon  and  around 
said  lamp  and  its  connecting  line  of  wire  adequate  and 
proper  iusulatiun  and  protection;  that  the  defendant  neg- 
ligently maintained  upon  its  said  line  of  wire  and  circuit 
connected  with  said  lamp  in  the  store  of  Garson,  Myer  A 
Co.  a  large  number  of  arc  lamps  for  electric  lighting  pur- 
poses which  require  the  transmission  of  an  electric 
current  of  great  strength  and  intensity  and  dangerous  to 
human  life;  that  the  defendant  at  all  times  therein  men- 
tioned negligently  maintained  the  same  without  providing 
wire  properly  insulated  for  the  transmission  of  said  cur- 
rent, and  negligently  maintained  said  line  and  transmitted 
said  current  of  electricity  over  a  wire,  the  insulating 
covering  of  which  was  old,  worn,  torn  and  imperfect  and 
useless  for  the  purpose  of  insulation.     The  complaint  also 
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charged  the  defendant  with  negligence  in  not  inspecting 
the  linea  of  wire  in  question  to  see  whether  they  were 
properly  insulated  or  whether  the  current  upon  said  line 
had  become  grounded. 

The  complaint  further  alleged  that  on  the  day  aforesaid 
the  plaintiff's  intestate,  Arthur  B.  Stillman,  who  was 
employed  by  the  defendant  as  a  trimmer  of  lamps,  in  pre- 
paring and  triraraing  a  defective  lamp  in  the  store  of 
Qarson,  Myer  &  Go.  in  the|proper  discbarge  of  his  duties, 
was  killed  by  a  current  of  electricity  without  fault  on  his 
part  and  by  reason  of  the  negligence  of  the  defendant 
aforesaid,  and  the  plaintiff  brings  this  action  to  recover 
damages  for  such  killing. 

The  Special  Term,  upon  the  application  of  the  defend- 
ant, ordered  the  plaintiff  to  deliver  to  the  defendant's 
attorneys  "a  bill  of  particulars  of  the  plaintiff's  claim, 
duly  verified,  stating  what  improved  appliances  and 
attachments  in  general  use  at  the  date  of  the  death  of  the 
said  Arthur  B.  Stillman,  referred  to  in  the  complaint, 
were  not  upon  the  lamp  in  the  store  of  Myer.'QarsoD  & 
Company,  referred  to  therein,  and  in  what  respect  said 
lamp  was  negligently  maintained,  and  in  what  respect  the 
said  lamp  was  defectively  constructed,  and  where  the 
ground  upon  the  circuit  upon  said  line  mentioned  in  the 
complaint  was  located,  or  in  what  manner  it  was  related 
to  the  death  of  said  Stillman,  and  that  the  plaintiff  be  pre- 
cluded from  giving  any  evidence  is  respect  to  such  matters 
upon  the  trial  other  than  as  specified  in  said  bill  of 
particulars." 

The  appeal  from  this  order  brings  the  question  before 
us.  The  complaint  and  the  answer  of  the  defendant  (which 
denied  its  negligence  and  its  liability),  and  the  afiSdavit  of 
George  W.  Archer,  the  president  of  the  defendant,  in  which 
he  alleged  that  the  defendant  was  ignorant  of  the  negli- 
gence complained  of,  and  of  the  defects  complained  of,  and 
their  character,  and  had  no  knowledge  of  what  improved 
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appliaoces  or  attachments  were  not  upoD  the  lamp,  or  of 
anj  ground  upon  said  circuit  or  line  at  said  time,  were 
the  papers  upon  which  the  defendant  moved  for  thA  order 
stated.  These  were  met  on  behalf  of  the  plaintiff  with 
the  affidavit  of  William  A.  Breese,  a  practical  electrician 
who  was  familiar  with  the  machinery  and  system  of  the 
defendant,  in  which  he  stated  that  the  defendant  was  able 
to  detect  any  grounds  by  simple  tests  well  known  to  elec- 
tricians and  to  determine  within  a  short  distance  the  loca- 
tioQ  of  said  grounds,  and  that  after  determining  by  tests 
the  presence  of  a  ground  and  its  approximate  location,  it 
required  but  a  short  time  to  locate  the  exact  point  of  a 
ground  by  sending  men  over  the  circuit;  also,  with  the 
plaintiff's  affidavit,  in  which  she  stated  positively  that  she 
was  unable  to  give  any  further  particulars  in  regard  to  the 
cause  of  the  accident  by  which  her  husband  met  his  death, 
and  the  particular  acts  of  negligence  of  the  defendant  in 
relation  thereto,  than  her  complaint  stated;  and  she  made 
a  part  of  her  affidavit  the  testimony  taken  upon  a  coroner's 
ingueet  held  upon  the  body  of  her  husband  to  ascertain 
the  cause  of  his  death,  on  which  the  foreman  of  the  defend- 
ant was  called  as  a  witness,  and  claimed  that  his  evidence 
indicated  such  a  knowledge  of  the  situation  and  circum* 
stances  causing  the  death  aa  would  show  that  the 
defendant  should  know  the  facts  sought  to  be  obtained  by 
the  bill  of  particulars,  and  the  appellant's  contention  here 
is  that  she  should  not  be  required  to  furnish  any  of  the 
particulars  required  by  the  order. 

We  are  of  the  opinion  that  the  first  branch  of  the  order, 
requiring  the  plaintiff  to  state  what  improved  appliances 
and  attachments  were  in  general  use  at  the  time  of  the 
death  of  the  intestate,  that  were  not  upon  the  lamp  in 
qu3stion,  should  be  sustained.  If  the  plaintiff  had  in 
mind  or  could  ascertain  any  such  improvements  of  which 
the  defendant  claims  to  be  ignorant,  it  is  proper  that  she 
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shoald  State  them  ao  that  the  aefendant  may  be  apprised 
of  the  particular  improTements  claimed. 

As  to  the  other  branch  of  the  order,  requiring  speciflea- 
tioQB  as  to  wherein  the  negligence  of  the  defendant 
consisted  with  regard  to  the  lamp  Id  question  and  its 
connection,  there  ia  more  difficulty. 

The  defendant  cites,  as  sustaining  its  contention  in  this 
regard,  O'Rara  .v.  Ehrieh,  19  Oiv.  Pro.  Rep.  72,  where 
the  General  Term  of  the  Superior  Ooart  of  New  York  held 
that  the  plaintiff  should  give  the  particulars  of  the  negli- 
gence of  the  defendant  ander  the  general  statement  in  the 
complaint  that  the  injury  was  caused  by  the  negligent  and 
improper  constraction,  management  and  operation  of  an 
elevator;  and  the  case  of  Laheyv.  Korlright,  13  Cir.  Pro. 
Rep.  352,  where  the  same  court  held  that  in  an  action  to 
recover  damages,  for  an  alleged  defect  in  the  title  to 
premises  sold,  the  court  required  a  bill  of  particulars 
Bhowing  wherein  the  title  was  defective,  and  citing  also 
Keaimt  v.  Coney  Island  &  B.  R.  Co.,  1  N.  Y.  Supp.  906, 
where  a  driver  of  one  of  defendant's  cara  alleged  that  he 
was  injured  through  the  defendant's  negligence  by  being 
thrown  from  a  car  which  was  "out  of  repair  and  in  an  un- 
■afe  condition,"  and  the  complaint  specified  in  what 
respect  the  car  was  out  of  repair  and  unsafe  to  a  certain 
extent.  The  court  held  that  if  the  plaintiff  sought  to 
prove  particulars  not  alleged  under  hit  general  allegation 
of  negligence,  he  must  give  as  to  auch  a  bill  of  particulars. 

In  McCarthy  v.  Lehigh  Valley  R.  R.  Company,  27  N.  Y. 
Bupp.  296,  also  cited  by  the  defendant,  the  Special  Term 
of  the  Superior  Court  of  Buffalo,  in  an  action  for  wrong- 
fully  causing  the  death  of  one  of  the  defendant's 
employes,  a  brakeman,  in  which  the  complaint  alleged  the 
ground  of  action  in  a  very  general  statement  that  defend- 
ant  negligently  operated  its  trains  of  care  through  incompe- 
tent servants  and  under  insufficient  rules  and  with  unsafe 
appUanoM  and  over  defective  tracks,  held  that  the  plaint- 
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iff  should  give  particulars  as  to  the  train  oo  which  the 
deceased  was  [killed,  when  killed,  where  the  track  was 
defective,  what  rules  were  insufficient  and  in  what  respect 
the  defendant  was  negligent  in  operating  its  train. 

It  will  be  seen  that  these  cases  are  based  substantially 
upon  bald  allegations  of  negligence  without  apecificatdons 
aa  to  the  particular  negligence  of  the  defendant,  and  in 
cases  where  the  plaintiff  would  be  expected  to  know  or 
upon  reasonable  inquiry  could  ascertain  the  particulars. 

In  the  case  before  us  the  plaintiff,  in  her  complaint, 
has  been  much  more  speciSc  and  has  amplified  her  general 
charge  of  negligence  with  several  important  particulars; 
further  than  that  she  is  unable  to  go,  and  insists  that  the 
defendant  is  much  better  able  to  state  the  facts  sought  bv 
the  bill  of  particulars  from  its  knowledge  of  the  situation 
than  she  possibly  can  be.  The  plaintiff's  claim  is  that 
the  deceased  met  with  his  death  from  the  use  by  the 
defendant  of  that  wonderful  and  mysterious  power  which 
in  the  last  few  years  has  been  utilized  and  harnessed  in, 
to  the  uses  of  business  and  the  purposes  of  society.  To 
one  inexperienced  in  the  manner  of  making  this  force 
available  it  is  like  a  sealed  book,  and  only  those  who  have 
made  a  business  of  studyiug  and  using  electricity  can 
understand  its  operations  or  its  dangers.  It  seems  absurd 
then  for  the  defendant,  who  is  so  much  better  equipped 
and  better  informed  on  the  subject,  to  require  this  infor- 
mation from  the  plaintiff. 

In  Donahue  v.  Meares,  19  N.  Y.  Supp.  585,  where  an 
administrator  sought  to  recover  damages  for  the  death  of 
his  intestate,  who  was  burned  to  death  while  engaged  as 
an  employe  in  the  defendant's  hotel,  and  the  only  allega- 
tion of  negligence  consisted  in  this:  that  the  defendants 
did  not  provide  a  reasonably  suitable  or  safe  place  for  the 
deceased  to  sleep  in  and  the  "want  of  care  of  said  defend- 
ants ...  in  failing  to  provide  reasonably  safe  means 
of  egress  in  case  of  fire  or  accident  in  and  about  said 
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buildings  and  premises/'  the  defendaota  moTed  for  a 
bill  of  particulars  as  to  these  general  allegations,  which 
was  deoied,  and  Judge  O'Bribm,  ia  speaking  for  the  court 
(Qeneral  Term  of  the  First  Department),  said:  "While 
the  power  of  the  court  to  order  bills  of  particulars  extends 
to  all  deacriptioQB  of  actions,  we  think  that  caution  should 
be  exercised  in  requiring  bills  of  particulars  in  actions  for 
negligence,  and  particularly  where  the  action  is  brought, 
not  by  the  person  injured,  but,  as  here,  bj  one  claiming  in  a 
r^reaentatiw  capacity.  Where  the  negligence  alleged 
results  in  death  and  the  action  is  brought  by  an  admini- 
strator, the  latter  ordinarily  ia  obliged  to  obtain  his  evi- 
dence and  facts  from  sources  other  than  his  own  perBonal 
knowledge,  and  a  defendant  is  ordinarily  in  possession  of 
facts  bearing  upon  the  cause  of  death  charged  through  his 
negligence.  No  rule  can  be  formulated  with  respect  to 
any  class  of  cases,  much  leas  with  respect  to  actions  of 
neglipence,  as  to  when  a  bill  of  particulars  will  be  required, 
it  being  necessary  to  determine  upon  the  facts  presented 
upon  the  applicaliou  ia  each  caae  whether  it  should  be 
granted  or  denied." 

We  adopt  these  Tiews  and  they  seem  exceedingly  appro- 
priate to  the  case  at  bar. 

We  have  reached  the  conclunon  that  the  order  of  the 
Special  Term  should  be  modified  so  as  only  to  require  the 
plaintiff  to  deliver  to  the  attorneys  for  the  defendant  within 
twenty  days  from  the  service  of  this  modiGed  order  and  a 
notice  of  its'entry,  a  bill  of  particulars,  duly  verified,  stating 
what  approved  appliances  and  attachments  in  general  use 
at  the  date  of  the  death  of  Arthur  B.  Stillman  were  not 
upon  the  lampin  (he  store  of  Oarson,  Myer  A  Co.,  referred 
to  in  the  complaint  herein,  and  that  the  other  portion  of 
the  order  of  the  Special  Term  be  reversed,  but  without 
coats  of  this  appeal  to  either  party. 

LiwiB  and  B&AnLEY,  JJ.,  concurred. 

Order  modified  so  as  to  require  bill  of  particulars  of 
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what  approved  appliances  wore  in  nae  at  the  death  of  the 
iateatate.  and  in  other  respects  the  order  afSnned,  without 
coats. 

Hon—See  note  to  LunOquiit  t.  Dulvth  St.  Rg,  Co.,  pott. 


Hugh  A.  McAdah  t.  Central  Railway  akd  Elbctbio 

OoMPANr. 

7mneetieut  Supreme  Court  of  Errorg,  March  te,  1896. 

<S7  Conn.  446.) 

DUT7  OF  ZLEOTBIC  COHPUTT  TO  EHPLOTES. 

When  the  Legisl&ttue  ftnthorizoa  a  oorporatlon  to  nae  an  Hgeaaj  of  great 
danger  to  life,  as  eleotrioity,  (tnd  to  lue  an  "uninsulated  troller  wire, 
which  1b  capable  of  oommunioating  ite  deadlj  qnalit]'  to  any  wire  or 
oonduotor  of  electricity  that  xoaj  come  in  oontaot  with  it,  the  law 
implies  a  duty  of  using  a  ■yery  high  degree  of  care  in  the  oonstruction 
and  operation  of  the  appliances  fcr  the  use  of  that  agenoy,  and  holds  it 
aooonntable  for  injury  to  any  person  due  to  the  neglect  of  that  duty, 
whether  the  person  injured  be  ita  employe  or  not. 

Aoooidingly  htld,  that  defendant  was  properly  held  liable  for  injnry  to  Its 
lineman,  due  to  shook  oommunioated  to  him  from  a  trolley  wire  by  an 
uninsulated  span  wire. 

Hdd,  also,  that  the  queetlon  of  oontributory  negligence  was  properly  aub- 
mitted  to  the  jury. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Hartford  couotj.     Facts  stated  in  opinion. 

Frank  L.  Sungerford,  for  appellant  (defendant). 

John  P.  Sealy  aad  Frank  E.  Healy,  for  appellee  (plaint- 

iff). 

Haherblbt,  J. :  The  defendant  corporation  maintained 
la  the  city  of  New  Britain  an^  electrical  plant,  with  two 
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separate  branches,  one  for  operatinf;  an  electric  street 
railway  under  the  OTerhead  trolley  plan,  and  the  other 
for  furnishing  electrio  lights.  The  plaintiff  was  a  lineman 
employed  in  the  electric  light  department.  It  was  a  part 
of  his  duty,  when  specially  directed,  to  make  some  changes 
ia  the  lines  of  the  railway  department.  He  had  been 
specially  directed  to  ascend  a  pole  used  in  connection 
with  the  railway,  for  the  purpose  of  removing  a  tele- 
phone wire  fastened  to  the  top  of  the  pole,  and  used  by 
the  defendant.  Attached  to  this  pole  were  span  wires 
and  support  wires  belonging  to  the  railway  plant.  The 
span  wires  passed  over  the  main  trolley  wire,  and  might 
become  dangerous  by  contact  with  that  wire,  unless  pro- 
tected  by  artificial  insulation.  In  the  construction  of  the 
railway  the  wires  were  so  arranged  that  occasional  con- 
tact between  the  span  wires  and  the  trolley  wire  was  likely 
to  occur.  The  spaa  wires  were  understood  to  be  insulated 
from  the  main  trolley  wire  by  proper  artificial  inaulatioQ. 
Pursuant  to  his  directions,  the  plaintiff  ascended  the  pole 
by  a  ladder  to  the  height  of  about  sixteen  feet,  with  the 
expectation  of  climbing  from  that  point  to  the  top  of  the 
pole.  Before  leaving  the  ladder,  and  for  the  purpose  of 
steadying  himself  ae  he  was  about  to  ascend,  he  took  hold 
with  hie  left  hand  of  an  eyebolt  connected  with  a  support 
wire  which  ran  from  the  pole  to  the  next  pole,  and 
reached  his  right  hand  to  take  hold  of  an  eyebolt  to  which 
was  fastened  a  span  wire.  The  suppo' ';  wire  in  some  way 
made  a  ground  connection.  The  span  wire  was  not 
insulated,  and  was  in  contact  with  the  trolley  wire  charged 
for  use  for  railway  purposes.  As  bis  right  hand  touched 
the  eyebolt,  he  received  a  severe  shock,  which  caused  him 
to  fall  to  the  ground,  whereby  he  was  injured.  Several 
days  prior  to  the  accident  the  defendant  had  its  attention 
called  to  a  dangerous  condition  of  the  wires  at  this  point, 
and  it  made  no  effort  to  discover  the  cause. 
The  court  below  found  that  the  defendant  was  guilty  of 
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groaa  negligence,  and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  gave  judgment  for  the  plaint- 
iff to  recover  eubstantial  damages. 

The  reasons  of  appeal  seem  to  be  a  summary  of  the 
defendant's  argument  upon  the  trial,  and  apparently  the 
errors  mainly  relied  on  are  the  alleged  erroneous  coocla- 
sions  reached  by  the  court  upon  questions  of  fact.  In  ita 
brief,  however,  the  defendant  claims  that,  in  finding  gross 
negligence  in  the  construction  of  the  defendant's  wires, 
the  court  erred  in  measuring  the  legal  duty  of  the  defend- 
ant by  an  erroneous  standard.  The  trolley  wire,  as 
used  by  the  defendant,  is  charged  with  an  agency 
of  exceeding  danger  to  life,  and  is  capable  of  communi- 
cating such  deadly  quality  to  any  wire  or  conductor  of 
electricity  that  may  come  in  contact  with  it.  When  the 
Legislature  authorizes  a  corporation  to  use  such  an  agency 
in  the  public  streets,  the  law  implies  a  duty  of  using  a 
very  high  degree  of  care  in  the  construction  and  operation 
of  the  appliances  for  the  use  of  that  agency,  requiring  the 
corporation  to  employ  every  reasonable  precaution  known 
to  those  possessed  of  the  knowledge  and  skill  requisite  for 
the  safe  treatment  of  such  an  agency,  for  providing  against 
all  dangers  incident  to  its  use,  and  holds  it  accountable  for 
the  injury  to  any  person  due  to  the  negligence  of  that 
duty,  whether  the  person  injured  is  or  is  not  one  of  its 
own  employes.  This  standard  of  duty  was  correctly 
applied  to  the  facts  as  found  by  the  court  below.  The 
method  of  construction  in  connection  with  the  failure  to 
insulate  the  span  wire  was  a  violation  of  the  duty  imposed 
on  the  defendant  by  law. 

The  defendant  also  claims  in  its  brief  that  the  court  did 
not  hold  the  plaintiff  up  to  the  degree  of  care  fixed  by  law 
for  persons  engaged  in  hazardous  undertakings.  In  so 
far  as  this  claim  implies  that  the  court,  while  applying 
the  legal  standard  of  care  for  persons  engaged  in  dangerous 
undertakings,  erred  in  its  finding,  from  all  the  circum- 
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Btunces  of  this  case,  that  the  plaintiff  in  fact  did  not 
neglect  to  ase  such  care,  it  does  not  present  a  question 
which  this  court  should  review;  and,  if  it  were  open  to 
review,  the  facts  aa  detailed  ia  the  record,  would  compel 
us  to  reach  the  same  conclusion ;  in  so  far  as  the  claim 
implies  that  the  court  did  not  recognize  nor  apply  to  the 
facts  as  found  the^legal  standard  of  care,  it  is  not  consia* 
tent  with  the  record — the  court  made  no  ruling  adverse  to 
the  defendant  in  respect  to  the  standard  of  care  required 
by  law. 

The  finding  gives  a  minute  and  clear  recital  of  the  cir- 
cumstances of  the  accident.  The  conclusion  of  the  court 
that  the  defendant  was  guilty  of  negligence  was  demanded 
by  its  plain  violation  of  a  legal  duty;  and  the  finding 
shows  that  the  conclusion  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  was  an  inference  from  the 
special  facts  and  circumstances  peculiar  to  this  case  as 
found  by  the  court  from  the  evidence,  and  it  does  not 
appear  from  the  finding,  and  is  not  assigned  as  error  in 
the  reasons  of  appeal,  that  in  drawing  such  inference  the 
court  violated  any  rule  or  principle  of  law  applicable  to 
the  facts  as  found.  Such  a  conclusion  cannot  be  reviewed 
in  error;  discussion  of  this  point  is  barred  by  many  recent 
decisions  of  this  court. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

lu  this  opinion  the  other  judges  concurred 

NOTX— See  note  to  Lundgulft  v.  Duluth  8t.  By.  Co.,  potL 


by  Google 


AMERICAN  ELECTRICAL  CA8E8.       [tol.  6 
RailwarlCo.  t.  Cox. 


Lincoln  Stkbbt  Railway  Compakt  v.  Charles  R.  Coz. 

JTebrcufta  Supreme  Court,  June  S,  1896, 

(48  Neb.  807.) 

Elxcttbio  STRirr  kulway— DsFxcnvx  apflia»cb»— Ihjdky  to  zkfloyx 


In  an  action  for  damagw  for  injuries  b^  burning  and  Bhook,  oaiued  to  an 
employe  of  an  eleotrio  street  railway  hj  contact  with  Are  alarm  tele- 
graph wire  which  had  fallen  upon  a  trolley  wire  and  become  charged 
therefrom,  held,  that  instructions  to  a  jury  were  erroneous,  in  that  tbey 
tangh  t  that  the  verdict  miut  depend  apon  the  foot  of  danger  in  the 
manner  in  which  the  trolley  wires  were  constructed  and  maintained, 
rather  than  upon  negligence  of  the  company  in  so  constructing  and 
niaintH^"^"g  them. 

Duty  of  master  to  aarrant,  with  respect  to  defeotire  appllanoea,  stated. 

Appeal  by  defendant  iQelow  from  judgment  of  District 
Court,  Lancaster  ooun  tj.    Facts  stated  in  opinion. 

William  Q.  Clark,  for  plaintifif  in  error. 

Lamb,  Adams  &  Scott,  contra. 

Irvine,  0. :  Cox,  a  minor,  by  his  next  friend,  brought 
this  action  against  the  Liacoln  Street  Railway  Company 
to  recover  for  personal  injariea  sustained  by  him  while  in 
the  employ  of  the  railway  company.  He  recovered  a 
judgment  for  $800.  Coz  was  employed  in  driving  a  team 
which  drew  what  is  called  a  "tower  wagon,"  being  a 
wagon  bearing  a  scaffold  used  for  the  purpose  of  repairing 
the  trolley  wires  by  means  of  which  the  defendant's  electric 
railway  was  operated.  At  a  point  near  the  intersection  of 
Seventeeotb  and  South  streets,  a  fire  alarm  wire  passed 
above  the  trolley  wire,  crossing  it  at  an  angle  of  forty- 
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five  degrees,  and  placed  about  fourteen  inches  above  the 
trolley  wire  at  the  point  of  crossing.  The  evidence  tends  to 
show  that  the  fire  alarm  wire  was  so  located  before  the 
trolley  wire  was  erected.  Three  co-employes  of  Cox  were 
engaged  ia  repairing  the  wires.  In  sotoe  manner,  while 
their  work  was  progressing,  the  fire  alarm  wire  fell  across 
the  trolley  wire,  and  thence  to  the  ground,  where  it  came 
in  contact  with  Cox,  injuring  him  by  burning  and  electric 
shock.  The  negligence  alleged  in  the  petition  was  in  the 
construction  of  the  trolley  wire  in  dangeroas  proximity  to 
the  fire  alarm  wire,  and  in  permitting  them  to  come  in 
contact.  On  the  latter  branch  of  the  case,  the  court 
instructed  the  jury  that,  if  the  contact  was  brought  about 
hy  the  negligence  of  any  of  Cox's  companions  in  the  work, 
there  could  be  no  recovery,  as  these  men  were  his  fellow 
servants.  This  feature  was  therefore  eliminated  from  the 
case  and  the  verdict  must  have  been  based  upon  the  oon- 
Btruction  and  maintenance  of  the  trolley  wire  dangerously 
near  the  fire  alarm  wire.  On  this  branch  of  the  case  the 
court  gave  the  following  instructions: 

"{8}  If  you  find,  from  the  evidence,  that,  at  the  point 
where  the  alleged  injury  occurred,  there  had  been  erected 
across  the  street  a  fire  alarm  wire,  and  that,  after  said  fire 
alarm  wire  had  been  erected,  a  trolley  wire  was  erected 
along  said  street  at  said  point,  and  thereafter  the  defend- 
ant took  possession  of  said  trolley  wire,  and  when  the 
defendant  ao  took  possession  of  said  trolley  wire  it  was  in 
auch  close  proximity  to  said  alarm  wire  as  that  the  said 
two  wires  were  liable  to  come  or  be  thrown  together,  or  in 
contact  with  each  other,  and  while  said  defendant  was  in 
possession  of  said  trolley  wire  it  was  charged  with  electri- 
city, and  the  (Jefendant  so  used  and  operated  the  same  so 
charged,  and  negligently  or  carelessly  permitted  or  caused 
the  said  two  wires  thus  charged  with  electricity  to  come 
in  contact  with  each  other,  and  thereby  one  of  ihem  was 
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burned  id  two,  and  fell  to  the  ground,  and  without  the  fault 
of  plaintiff  struck  him,  and  injured  Mm,  then  the  defendant 
would  be  liable  for  such  injury." 

"(10)  It  is  the  duty  of  a  party  or  corporation  maintain- 
ing and  operating  an  electric  railway  to  see  that  its  trolley 
wire  ia  reasonably  safe  and  sound,  and  of  sufficient 
distance  from  other  electric  wires  as  that  the  use'to  which 
said  party  or  corporation  puts  it  will  not  endanger  the 
lives  of  persons  generally,  or  the  servantH  of  the  party  or 
corporation  so  operating  it. 

"(11)  If  you  find,  from  the  evidence,  that,  at  or  near 
the  point  where  the  accident  occurred,  the  fire  alarm 
wire  had  been  erected  before  the  trolley  wire,  and  the 
trolley  wire  was,  when  erected,  placed  in  such  close 
proximity  to  the  fire  alarm  wire  as  to  be  dangerous,  and 
you  also  find  that,  at  the  time  of  the  injury  to  plaintiff,  the 
employes  of  the  defendant  were  at  work  about  the  wire 
near  said  point,  and  were  doing  work  in  the  line  of  their 
duty  as  such  employes,  and  were  doing  such  work  in  the 
only  way  it  could  be  done,  and  by  doing  said  work  said 
wires  were  brought  or  came  in  contact  with  each  other, 
and  without  fault  or  negligence  of  the  plaintiff,  caused  the 
injury  complained  of,  then  defendant   would  be  liable." 

In  giving  these  instructions,  especially  as  they  were  not 
accompanied  by  any  instruction  stating  to  the  jury  the 
rule  of  care  devolving  upon  the  defendant,  we  think  the 
court  erred. 

The  effect  of  these  instructions  upon  the  minds  of  the 
jury  must  have  been  to  make  their  verdict  depend  upon 
the  fact  of  danger  in  the  manner  in  which  the  wires  were 
constructed  and  maintained,  and  not  upon  negligence  on 
the  part  of  the  railway  company  in  so  maintaining  and 
constructing  them.  The  accident  undoubtedly  happened, 
and  the  jury  found  that  it  was  not  due  to  the  negligence 
of  the  men  at  work  about  the  wires.  The  fact  of  the  acci- 
dent,  therefore,  established  the  fact  of  danger;  and  the 
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iustructions  were  equivalent  to  telling  the  jury  that  a  ver- 
dict might  be  baaed  upon  the  fact  of  the  injury,  without 
proof  of  negligence.  This  waa  erroneous.  Missouri  P. 
R.  Co.  V.  Lewis,  24  Neb.  848;  Chicago,  B,  &  Q.  B. 
Co.  T.  Howard,  45  Neb.  570.  We  recognize  the  fact  that 
there  appears  in  the  instructions  we  have  quoted  some 
language  seeming  to  qualify  this  etatemeat.  For  instance, 
in  the  eighth  instruction,  it  seems  to  have  been  stated  that 
there  must  be  a  finding  that  the  defendant  negligently  and 
carelessly  permitted  or  caused  the  wires  to  come  in 
contact.  But  these  adverbs  refer  to  the  conduct  of  the 
company  or  its  servants  in  handling  the  wires,  and  are 
not  used  in  connection  with  those  parts  of  the  instruction 
which  relate  to  the  erection  and  maintenance  of  the  wires. 
Moreover,  negligence  and  due  care  having  been  nowhere 
defined  in  the  charge,  the  jury  was  left  without  means  of 
properly  applying  the  adverbs.  Again,  in  the  tenth 
instruction,  the  duty  of  the  company  was  stated,  "to  see 
that  its  trolley  wire  is  reasonably  safe  and  sound,  and  of 
tuSicient  distance  from  other  wires  as  that  ...  it 
will  not  endanger  the  lives  of  persons."  To  a  legal  mind 
the  word  "reasonably"  might,  perhaps,  imply  the  element 
of  care.  But  we  must  deal  with  the  iustructions  in  the 
sense  in  which  they  would  be  understood  by  the  jury. 
Notwithstanding  these  qualifying  words,  we  think  it  quite 
clear,  aa  already  stated,  that  the  instructions  made  the  case 
turn  upon  the  fact  of  danger  and  not  the  fact  of  negligence. 
A  master  does  not  insure  his  servants  against  defective 
appliances.  He  is  not  chargeable  in  all  events  because  the 
appliances  furnished  his  employes  are  defective.  He  is 
liable  only  when  he  has  been  negligent  in  the  matter. 
The  rule  is  that,  as  to  his  servants,  he  is  bound  to  use  such 
care  as  the  circumstances  reasonably  demand  to  see  that 
the  appliances  furnifihed  are  reasonably  safe  for  use,  and 
that  they  are  afterwards  maintained  in  such  reasonably 
safe  condition.     He  is  not  liable  for  defects  of  which  he  has 
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110  notice,  unless  the  exercise  of  ordinary  care  would  have 
resulted  in  notice.  Sioux  City  P.  R.  Co.  v.  Finfiyson,  16 
Neb.  578  ;  MixmuH  P.  R.  Co.  v.  lfwi»,  supra  ;  Union  P. 
R.  Co.  V,  Rroderiek,  30  Neb.  735 — all  recognize  this  rul«. 
In  Ilamiiiond  V.  Johmon,  38  Neb.  24-1,  it  is  said  l  hit  il 
is  the  duty  of  a  master  to  furnish,  for  the  use  of  l)i^ 
servant,  in  the  course  of  his  employment,  proper  and  safc 
nppliances  and  instruments  for  the  performance  of  the 
services  required;  but  tliis  language  is  used  in  such  a  con- 
nection that  no  intimation  could  reasonably  be  drawn  from 
it  that  the  duty  is  absolute.  On  the  contrary,  it  clearly 
appears  that  it  is  only  for  negligence  in  failing  to  perform 
the  duty  that  a  liability  exists.  A  peculiar  rule  is  stated 
in  Lfhigk  v.  Omaha  Street  Co.,  36  Neb.  131.  This  is  as 
follows:  "It  is  a  fundamental  rule  of  law  that  the  master 
is  to  furnish  his  servants  with  such  appliances  for  his  work 
as  are  suitable  and  may  be  used  with  safety,  and,  if  the 
servant  is  injured  by  reason  of  defective  appliances  placed 
in  his  hands  by  the  master  or  his  agent,  the  master  will 
be  liable,  unless  he  can  clearly  show  that  he  has  used  due 
care  in  the  selection  of  the  siime."  It  would  seem,  from 
this,  that  the  plaintiff's  ca  is  would  be  male  out  on  proving 
iliat  he  was  injured  through  a  defect  in  the  machinery, 
and  that  the  burden  would  then  devolve  upon  the  master, 
not  only  to  show  by  a  preponderance  of  the  evidence,  but 
to  "clearly  show,"  that  he  had  used  due  care.  We  do  not 
think  that  it  was  the  intention  of  the  writer  of  the  opinion 
to  convey  such  an  impression;  because  everyone  of  the 
ten  cases  he  cites  in  support  of  the  rule  is  to  the  effect  that 
the  master  is  not  absolutely  responsible  for  defects,  but 
liable  only  where  he  has  failed  to  exercise  due  care  in  the 
premises,  and  that  the  plaiutiff  must  plead  and  prove  such 
want  of  care. 

Reversed  and  remanded. 

Note— See  note  to  ZMtidquist  v.  IMutk  St.  Ry.  Co. ,  post. 
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Medora  a.  Harbodn  aod  Albert  0.    Penn,  as  Aduinis- 

TRATORS,    BTC,     OP   FrED   J.     HaRROUN,    DECEASED,    Re- 

apoQdenCa,   v.  The  Brush  Electric  Light  Company, 
Appellant. 
New  York  Supreme  Court,  Ap^xUate  Division,  Fourth  Dept.,  Dee.,  1896. 
(13App.  Div.  128.) 

ImCBT  TO  EUPLOYE  B7  ELECTRIC  SHOCK. 

In  action  for  death  of  employe  of  electric  light  company  by  shock  dileged 
to  have  been  due  to  defective  insulation,  facta  held  sufficient  to  war- 
rant submission  to  jury  of  question  of  defendant's  negligence. 

Failure  to  wear  rubber  gloves  while  trimmiag  electric  lamps  in  day  time, 
heid.  no  evidence  of  contributory  negligence. 

Proper  to  prove  condition  of  insulation  of  electric  wires  three  days  after 
the  accident  in  question,  it  appearing  that  the  condition  waa  the  same 
then  a»  at  the  time  of  and  before  the  accident. 

Improper  to  show  that  no  accident  had  happened  before  on  the  same  wires 
without  proving  that  their  condition  remained  unchanged. 

The  degree  of  care  required  of  a  master  to  furnish  his  servant  with  safe 
appliances  is  measured  by  the  danger  of  the  forces  employed. 

AppEAt  by  defendant  from  judgment  of  Supreme  Court, 
Monroe  county,  entered  upon  the  verdict  of  a  jury,  and 
from  order  denying  motion  for  new  trial  upon  the  minutes. 
Facts  stated  in  opinion. 

Jowph  W.  Taylor,  for  the  appellant. 

Charles  Roc,  for  the  respondents. 

FoLLETT,  J. :  This  action  was  begun  January  7,  1895,  to 
recover  damages  occasioned  by  the  death  of  the  plaintiff's 
Intestate,  caused,  it  is  alleged,  by  the  negligence  of  £he 
defendant. 

In  1894  the  defendant  was  engaged  in  lighting  by  elec- 
tricity the   streets,    dwellings   and   places  of  business  in 
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the  city  ot  Rochester,  and  in  suppljiQg  electrical  power. 
For  two  yeara  before  bis  death,  which  occurred 
September  11,  1894,  Fred  J.  Harroun,  plaintiff's  intestate, 
bad  been  employed  as  a  lamp  trimmer.  About  fifteen 
mioutea  after  seven  o'clock  in  the  morning  of  Tuesday, 
September  11,  1894,  while  engaged  in  trimming  a  Brush 
street  lamp  at  Wolff  park,  he  was  killed  by  an  electric 
shock.  No  person  saw  the  accident.  This  lamp,  when 
burning,  was  held  in  position  by  a  wire  cable,  called  a  tail 
guy,  extending  from  the  lamp  to  the  pole  to  which  it  was 
secured  by  a  padlock.  To  trim  the  lamp  it  was  usual  to 
unlock  the  tail  guy  and  lower  the  lamp  part  way  to  the 
ground  so  that  it  could  be  reached  when  the  trimmer  was 
standing  on  a  short  ladder.  This  lamp  was  on  circuit  or 
wire  No.  12  for  lighting  the  streets.  On  the  same  arm  and 
pole  was  a  wire  known  as  circuit  No.  18  for  the  trans- 
mission of  power,  and  which  is  called  "power  wire." 
These  wires  were  from  twelve  to  eighteen  inches  apart. 
The  evening  before  the  accident  a  current  of  electricity 
was  turned  on  to  No.  12  at  seven  o'clock  and  fifty-five 
minutes,  and  on  the  morning  of  the  accident  it  was  turned 
off  at  five  o'clock  and  five  minutes,  and  on  this  morning 
the  current  was  turned  on  to  No-  18  at  seven  o'clock,  and 
the  custom  was  to  turn  it  off  at  midnight  Between  five 
o'clock  and  five  minutes  A.  M.  and  seven  o'clock  and 
fifCy>five  minutes  P.  M.,  No.  12  was,  in  electrical  parlance, 
"dead,"  and  No.  18  between  seven  A.  M.  and  midnight 
was  "alive." 

The  plaintiff's  intestate  was  found  lying  on  the  ground 
grasping  the  iron  frame  of  the  lamp  with  his  left  hand, 
which  was  burned  to  the  bone  by  the  current,  which 
caused  his  death. 

Whether  the  intestate  took  hold  of  the  frame  of  tb«  lamp 
with  bis  left  hand  for  the  purpose  of  trimming  it,  received 
the  shock  and  fell,  carrying  down  the  lamp  and  breaking 
the   tail   guy,    or  whether   the  tail  guy  broke  when    he 
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attempted  to  lower  the  lamp  and  he  seized  the  lamp  to 
prevent  it  from  falling,  and  so  received  the  shock  and  fell 
to  the  ground  with  the  lamp,  ia  not  known. 

The  evidence  establlahea,  beyond  doubt,  that  wires  Nos. 
12  and  18  were  crossed  a  short  distance  from  the  scene  of 
the  accident,  and  No.  18  was  in  contact  with  the  tin 
cornice  of  a  building  on  State  street  where  the  insulation 
of  No.  18  was  worn  off,  and  so  "a  ground"  was  formed. 

It  is  conceded  that  the  current  which  killed  the  intestate 
was  communicated  through  the  iron  frame  of  the  lamp. 
It  was  established  that  if  this  frame  had  been  at  the  time 
properly  insulated  the  current  could  not  have  been  com- 
municated to  and  through  it  to  the  intestate.  The  plaint- 
iffs insisted  that  the  lamp  frame  was  defectively  insulated. 
The  defendant  insisted  that  the  frame  was  properly 
insulated,  but  that  a  sparrow  had  built  a  aest  on  the  lamp 
frame  near  the  wire  communicating  with  the  lamp,  which 
was  saturated  with  moisture  and  formed  a  conductor 
between  the  wire  and  the  frame  of  the  lamp,  and  that  it 
was  the  duty  of  the  intestate  to  keep  the  lamps  free  from 
birds'  nests,  and  that  by  his  failure  to  do  this  he  con- 
tributed by  bis  negligence  to  the  accident.  This  issue 
was  sharply  contested  before  the  jury  and  evidence 
given  which  would  support  a  finding  for  or  against  the 
defendant. 

It  was  also  shown  beyond  dispute  that  the  defendant's 
wires  were  carried  through  trees,  with  the  limbs  of  which 
the  wires  were  sometimes  in  contact,  and  that  the  swaying 
of  the  limbs  crossed  the  wires  on  many  occasions.  It  was 
also  shown  that  the  insulation  on  the  wires,  where  they 
passed  through  trees,  was  worn  off  so  that  when  a  dead 
wire  was  in  contact  with  a  live  wire,  and  there  was  a 
ground,  the  el-"trical  current  was  communicated  to  the 
dead  one.  It  was  also  shown  that  wire  No.  12  had  been 
in  use  for  ten  years  and  wire  No.  18  for  five  or  six  years,  and 
that  weather   proof  insulation  on   such  wires  ceases  to 
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insulate  eU'ectually  after  eight  or  ten  years.  It  was  also 
sbowD  that  the  wires  were  crossed  at  this  place  between 
three  and  four  o'clock  ia  the  eveuing  of  the  day  before, 
and  while  in  contact  they  emitted  light,  and  that  the  beat 
burned  away  the  iasulation.  There  was  considerable 
evidence  that  at  different  points,  on  wires  Nos.  12  and  18, 
the  insulation  had  from  one  cause  and  another  worn  off  so 
that  the  wires  were  not  effectually  insulated. 

An  electrical  engineer,  Mr.  Putuian,  who  examined  tfaiR 
lamp  on  the  14ih  of  September,  189-1,  the  third  day  after 
the  accident,  testified  thai  the  carbons  were  in  contact 
with  the  shadeholder,  which  was  not  insulated  from  the 
frame  of  the  lamp,  and  that  there  was  nothing  to  prevent 
a  current  of  electricity  from  passing  from  the  carbon." 
through  the  shadeholder  and  into  the  frame  of  the  lamp. 
He  testified  in  the  moat  poaiti\e  terms  that  the  lamp  was 
imperfectly  constructed,  the  defect  being  the  abilitj  to 
cross  the  shadeholder  with  the  carbons.  He  testified: 
"Witli  the  insulation  of  the  lamp  as  I  found  it,  under  som? 
conditions,  I  should  say,  the  current  would  be  com- 
municated into  the  frame  with  sufficient  force  to  kill  a 
man  who  took  hold  of  it.  If  the  man  did  not  take  hold  of 
the  frame  at  all,  the  current  would  surely  go  right  on 
through  the  wire.  If  he  took  hold  of  the  frame  and  formed 
a  ground  by  standing  on  tiie  ground,  under  certain  condi- 
tions he  might  form  a  short  circuit,  and  the  current  could 
go  through  him.  If  the  insulation  of  the  lamp  was  proper, 
the  current  of  electricity  could  not  get  away  from  the  wire 
and  into  the  frame." 

Defendant's  foreman  testified:  "If  it  (the  lamp)  was 
properly  insulated,  the  frame  would  be  harmless  to 
handle."  The  tlieory  of  the  defendant,  that  the  electrical 
current  was  communicated  to  the  lamp  frame  through  the 
bird's  nest,  being  discarded  by  the  jury,  the  theory  of  the 
plaintiffs,  that  the  lamp  was  defectively  insulated,  ia 
justified  by  the  evidence. 
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Other  evidence  was  given  tending  to  show  that  the 
insulatioD  of  these  wires  had  been  wofd  away  in  various 
places,  and  that  the  wires  were  so  run  through  trees  that 
they  were  frequently  crossed.  Other  evidence  was  given 
tending  to  show  that  this  lamp  was  defectively  Insulated, 
but  enough  has  been  quoted  to  show  that  a  qiiestioQ  of 
fact  was  presented  for  the  jury  to  determine  whether  the 
defendant  was  negligent  in  the  care  of  its  line  and  lamps, 
and  the  verdict  of  the  jury  should  be  sustained.  There 
was  no  evidence  that  the  negligence  of  the  intestate  con> 
tributed  to  the  accident.  The  negligence  alleged  is  that 
be  did  not  wear  rubber  gloves  when  trimming  the  lamps, 
and  did  not  clear  away  the  bird's  nest.  All  the  evidence 
is  to  the  effect  that  gloves  are  not  worn  when  trimming 
lamps  on  dead  wires,  but  are  used  in  the  night  time  on  live 
wires.  The  defendant's  witnesses  testified  to  this,  and  also 
to  the  further  fact  that  it  would  be  impos^tihle  for  a 
trimmer  to  do  the  amount  of  work  required  of  him  if  he 
used  gloves. 

It  is  urgiid  that  the  court  erred  in  permitting  a  witness 
to  testify  to  the  condition  in  which  he  found  the  wires  three 
days  subsequent  to  the  accident.  It  was  proved  that  the 
wires  were  then  in  the  same  condition  that  they  were  at 
the  time  of  the  accident,  and  before,  and  the  evidence  of 
the  witness  was  simply  to  the  elFect  that  the  insulation 
was  worn  away  in  many  places,  which  was  not  contro- 
verted by  the  defendant. 

The  defendant  asked  its  foreman:  "Did  you  have  any 
trouble  which  resulted  in  an  accident  on  circuit  12  or  18 
before  the  accidentto  Harroun?"  This  was  objected  to  as 
immaterial,  the  objection  was  sustained,  and  an  exception 
taken,  and  the  ruling  is  urged  as  an  error.  Subsequently, 
the  same  witness  was  permitted  to  testify:  "Before  this 
accident  no  report  was  made  to  me  of  any  trouble  in  tJio 
insulation  of  the  wires  on  Jay  street  on  circuits  18  or  12. 
If  there  was  trouble,  I  am  the  person  to  whom  it  would  be 
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reported,"  Besides,  it  was  not  competent  for  the  defend- 
ant to  prove  that  no  accident  had  happened  before  on  these 
wires  without  showing  that  the  same  conditions  existed. 

Two  exceptions  taken  to  the  charge  of  the  court  are 
argued.  The  court  charged:  "Then,  incases  lite  this, 
where  the  action  is  between  employer  and  employe,  two 
other  rules  apply,  which  have  no  place  in  a  case  between 
a  corporation  and  an  outsider  not  connected  with  it.  The 
first  of  those  two  rules  is  that  it  is  the  duty  of  the  employer 
to  furnish  safe  machinery,  tools,  appliances  and  a  safe  place 
in  and  with  which  the  employe  may  work.  In  this  case, 
so  far  as  that  question  applies,  we  have  to  deal  wholly 
with  appliances.  The  question  of  place  does  not  enter 
into  our  consideration.  All  of  this  work  which  the 
deceased  was  required  to  do,  was  done  out  of  doors,  and 
the  question,  so  far  as  the  duty  of  the  employer  is  con- 
cerned, related  wholly  to  the  question  of  appliance.  The 
law  requires  not  that  degree  of  diligence  and  foresight 
which  is  required  of  an  insurer,  or  which  the  law  might 
require  of  a  corporation  towards  the  public,  but  simply 
reasonable  care  and  prudence  in  the  selection  of  safe  and 
suitable  appliances  for  the  use  of  employes.  You  will 
readily  apprehend  that  this  term,  reasonable  care  and 
prudence,  is,  however,  a  relative  one,  to  be  determined  by 
the  nature  of  the  thing  which  is  required  of  the  employer. 
So  that  what  would  be  sufiBcient  care  and  foresight  in  one 
case  would,  perhaps,  be  utterly  inadequate  in  another, 
and  I  think  it  may  fairly  be  said  that,  while  in  a 
general  way  the  law  requires  simply  reasonable  care 
and  foresight  by  the  employer  in  the  selection  and 
provision  of  appliances  for  the  use  of  the  employe, 
that  aire  and  prudence  must  be  proportioned  to  what  may 
properly  be  expected  of  him  under  the  circumatances,  and  in- 
creases in  a  corresponding  ratio  with  the  danger  and  hazard 
necessarily  conTieeted  with  the  «se  of  the  appliane6$, " 

The  italicised  portion  of  this  instruction  was  excepted 


by  Google 


NEW  TOEK,  1898. 


Htunonn  &Dd  Fetm  t.  Light  Co. 


to.  It  seems  to  me  that  there  was  no  error  in  the  instruc- 
tion given.  It  it  well  settled  that  the  degree  of  care 
required  is  measured  b7tbe  danger  of  the  forces  employed. 

The  court  inatructed  the  jury  that  th9  intestate  had  a 
right  to  assume  that  wire  No.  12  was  dead,  and  that  no 
act  of  omission  or  commission  on  the  part  of  the  defendant 
would  contribute  to  make  it  a  live  one.  All  the  evidence 
is  to  the  effect  that,  at  this  time  in  the  morning  when  the 
lamps  were  being  trimmed,  wire  No.  12  was  supposed  to 
be  dead,  and  that  trimmers  were  not  set  at  work  trimming 
lamps  on  live  wires,  and  the  intestate  had  the  right  to 
assume  that  the  wire  was  dead,  and  that  it  would  not  be 
made  alive  and  dangerous  by  any  negligent  act  of  the 
defendant.  The  only  possible  criticism  that  can  be  made 
upon  this  instruction  is  that  the  court  did  not  use  the  word 
"negligent,"  but  no  exception  was  taken  upon  this  ground, 
and  the  jury  must  have  understood,  from  the  whole  course 
of  the  trial  and  the  charge,  that  the  defendant  was  liable 
only  for  negligent  acts  of  omission  or  commission. 

We  find  no  error  in  the  record  which  calls  for  a  new 
trial 

The  judgment  and  order  should  be  afBrmed,  with  costs. 

All  concurred,  except  Adaus,  J.,  not  sitting. 

Judgment  and  order  affirmed,  with  coijts. 

Monk— Sm  nota  to  Lundsuttt  v.  Dtdiitk  8t.  Its.  Oo.,poat. 
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Chaelottb  E.  Willey  v.  Boston  Electric  Light  Com- 

l^ANV. 

ifoMacfcusem  Supreme  Judicial  Court,  Feb.  S6,  1897. 

Injury  to  kmplotk  by  klkctric  shock. 

A  night  pntrolraan  in  the  employ  o(  an  electric  light  company  w«a  killed 
by  electric  shock  while  turning  on  the  electricity  by  meaos  of  a  cut  out 
box,  in  order  to  light  an  electric  lamp  which  be  found  in  darkness,  the 
same  being  in  the  line  of  his  duty. 

The  shock  was  due  M  defective  insulation,  which  had  been  discovered  by 
A  lineman  of  the  company,  who  had  thereupon  adopKil  one  rather  than 
another  method  of  cutting  that  lamp  out  from  the  circuit,  keeping  the 
others  lighted. 

Held.  com|)etent  to  sliow  that  the  other  course  might  have  been  adopted, 
which  would  have  involved  no  danger  to  the  unwarned  patrolman. 

Hdd,  that  this  condition  of  affairs  was  within  the  purview  of  the  langu- 
age of  the  employers'  liability  act,  Law  1887,  Ch.  270,  as  being  a  "defect 
in  the  condition  of  machinery,"  and  that  it  was  or  might  have  been 
part  of  the  lineman's  duty  to  see  that  it  was  in  "  proper  condition." 

Appeal  by  defendant  from  judgment  of  Suffolk  County 
Superior  Court,     Facts  stated  iu  opinion. 

William  N.  Osgood  and  John  L.  Bates,  for  plaintiff. 

Everett  W.  Bui-dcU  and  Cfiarlcs  A.  S.ioiv,   for  defendant. 

Holmes,  J.:  This  is  an  action  under  St.  1S87,  c.  270, 
Beca.  1,  2,  for  causing  the  doaih  of  tlie  phiiuciff's  husband 
by  a  defect  in  the  condition  of  the  defendant's  works  and 
machinery.  The  story,  so  far  as  material,  is  short:  The 
insulation  of  the  defendant's  wire  was  burned  off  by  light- 
ning, near  the  pole  where  the  accident  happened.  At  10 
minutes  past  7,  it  was  discovered  that  there  was  trouble, 
and  one  Murphy,  a  night  lineman,  was  sent  out.  He 
found  the  pole  where  the  electricity  was  escaping,  went 
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back  to  the  statioD,  and  had  the  electricity  ahut  off  from 
the  circuit.  He  then  returned,  aod,  by  pushing  the  haDdle 
of  a  cut-out  box  on  the  pole,  made  it  impossible  for  the 
electricity  to  reach  that  pole.  He  then  ■went  back  again 
to  the  station  and  the  electricity  was  turned  onto  the  cir- 
cuit, lighting  all  the  lamps  except  the  one  upon  the  pole 
in  question.  At  about  a  quarter  before  9,  the  plaintiff's 
husband,  a  night  patrolman,  not  knowing  that  there  had 
been  trouble,  climbed  up  the  pole,  turned  on  the  electricity 
by  means  of  the  cut-out  box,  as  it  was  his  duty  to  do  when 
the  trimmers  had  left  it  turned  off,  and  received  a  shock, 
which  caused  him  to  fall  to  the  ground,  and  in  that  way 
killed  him.  The  main  question  is  whether  there  was  a 
case  for  the  jury. 

It  may  be  assumed  that  it  would  have  been  impossible 
to  discover  and  to  remedy  the  damage  to  the  insulation 
that  night.  All  that  was  known  was  that  for  some  reason 
the  electricity  was  escaping  at  that  pole.  But  it  was 
proved,  subject  to  the  defendant's  exception,  that  an  hour 
or  two  later  another  of  the  defendant's  men  cut  the  wires 
running  into  the  cut-out  bos,  and  joined  them  above  the 
box,  and  in  that  way  cut  the  electricity  off  from  this  pole; 
and  it  was  argued  that,  in  view  of  the  probability  of 
unwarned  patrolmen  doing  just  what  the  deceased  (aJ, 
this  course  should  have  been  adopted  by  Murphy.  We 
are  of  opinion  that  the  evidence  was  admissible  to  show 
what  was  possible  for  Murphy,  and  that  the  argument 
was  proper  for  the  consideration  ef  the  jury. 

For  the  defendant  it  was  urged  that  the  defect  was  the 
burnt  insulation,  and  that  this  could  not  have  been 
remedied  before  the  accident.  But  this  is  narrowing  the 
words  of  the  statute  to  an  impracticable  precision.  The 
words  are  "defect  in  the  condition  of  the  machinery,"  not 
"defect  in  the  machinery."  As  the  presiding  judge  very 
properly  ruled,  they  do  not  refer  to  its  working  capacity, 
but    to  its  condition  with  regard    to   the  safety  of  the 
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employes.  So,  when  the  statute  goes  on  to  speak  of  the 
defect  not  having  beea  remedied,  it  does  not  mean  that 
the  muchino  must  have  beeo  made  perfect  for  working 
purposes,  but  that  its  dangerous  condition  must  bare  been 
ended.  This  maj  be  done  by  a  temporary  device,  as  well 
as  by  permanent  repairs.  It  was  not  necessary  that  the 
break  in  the  insulation  should  have  been  discovered  and 
mended,  if,  as  was  shown  to  be  the  fact,  the  danger 
could  have  been  re'noved  by  easy  and  obvious  means, 
either  those  adop  ad  or  by  a  warning  signal. 

There  was  evidence  that,  if  cutting  the  wires  was  the 
proper  thing  for  the  defendant  to  have  done,  it  was 
Murphy's  business  to  do  it.  He  was  employed  to  find 
trouble  where  there  was  any,  and  to  remedy  it  if  he  could; 
that  is  to  say,  he  was  or  might  have  beau  found  to  be 
"intrusted  with  the  duty  of  seeing  that  the  works  and 
machinery  were  in  proper  condition,"  so  far  as  this  acci- 
dent was  concerned. 

As  to  tlie  care  shown  by  the  deceased,  the  jury  may  have 
found  th»t  be  received  the  shock  too  soon  after  the  danger 
became  manifest  to  avoid  it  by  throwing  the  current  off 
again.  It  was  for  the  jury  to  say,  too,  whether,  under 
the  circumstances  as  they  appeared  to  hira,  he  ought  to 
have  protected  himself  more  than  they  were  warranted  in 
finding  that  he  did. 

The  deceased  died  from  a  concussion  of  the  brain.  There 
was  testimony  of  a  few  scattered  words  having  been 
uttered  by  hira,  but  the  jury  were  warranted  in  finding 
that  he  never  regained  consciousness  so  far  as  to  suffer. 

If  there  was  any  question  of  variance  between  the  plead- 
ing and  the  proof,  the  case  being  one  where  the  precise 
nature  of  the  defect  would  he  peculiarly  within  the  defend- 
ant's 'knowledge,  it  would  have  been  monstrous  to  allow 
the  trial  to  go  for  nothing  on  that  account.  There  was  no 
surprise,  unless  to  the  plaintiff;  and  an  amendment  would 
have  been  allowed,  or  would  be  allowed  now,  as  of  course. 
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if  necessary.  The  declaration  pointed  out  the  general 
character  of  the  defect  correctly,  as  a  defect  in  tlie  condi- 
tion of  the  electric  lighting  apparatus  upon  the  pole  which 
has  been  mentioned.  That  was  enough.  The  declaration 
described  it  further  as  a  defective  crane,  and  its  defective 
connection  with  said  light  and  said  pole.  The  words  can 
be  stretched  to  cover  the  case,  or  they  could  be  stricken 
out,  and  leave  the  declaration  good. 
Exceptions  overruled. 

NoTR.-~HaaB.  St  1887,  oh.  270,  gg  1  and  3,  referred  to  Id  the  foregoing 
opinion,  giTee  an  action  for  damages  to  an  employe  who,  while  "himself 
in  the  exercise  of  due  care  aud  diligence  at  the  time,"  austains  personal 
injury. 

<1)  By  virtue  of  any  defect  in  the  oondltion  of  the  ways,  works  or 
machinery  oonnected  with  or  used  in  the  business  of  the  employer,  which 
arose  from  or  had  not  been  disoovered  or  remedied  owing  to  the  negli- 
genoe  of  the  employer,  or  of  any  person  in  the  serTice  of  the  employer, 
and  entrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works  or 
machinery  were  in  proper  condition;  or 

(2)  By  reason  of  the  negligence  of  any  person  In  the  service  of  the 
employer,  entrusted  with  and  exercising  superintendence,  whose  sole  or 
[KinoipBl  duty  is  that  of  superintendence. 

Section  2  provides  that  "  where  an  employe  is  instantly  killed  or  dies 
without  conscious  suffering,"  under  oircumstanoes  as  above,  his  widow, 
or  if  he  have  no  widow,  his  next  of  kda  dependent  upon  bis  wages  for  sup- 
port, "  many  maintain  an  action  for  damages  therefor,  and  may  recover 
in  the  same  manner,  to  the  same  extent,  as  if  the  death  of  the  deceased 
had  not  been  instantaneous,  or  if  the  deceased  had  oonsoiously  suffered.' 

See  note  to  LundquM  ▼.  Duluth  St.  Ry.  Co.,  pott. 
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A.    P.    YEARstHY  T.    Sunset  Telephone  &  Telegraph 
Company. 

California  Supreme  Court,  November  SO,  18SS. 

(110  Cal.  236.) 

Ikjubt  to  employ*  op  blectrical  company. 

A  lineintin  cannot  recover  from  the  electrical  company  employing  faim  for 
injuries  receired  by  the  breaking  of  a  limb  of  a  tree  standing  on  pri- 
vate property,  which  he  had  climbed  in  order  to  string  wires,  because 
the  tree  was  not  an  ap]>liance  famished  him  by  the  company  for  tlie 
defective  condition  of  which  it  was  liable. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Los  Angeles  county,  granting  a  nonsuit. 

McComas  &  Schutze,  for  appellant. 

Graff  &  Latham,  for  respondent. 

GarouttEj  J. :  Plaintiff  brought  an  action  against  de- 
fendant to  recover  damages  for  personal  injuries  received 
by  liim  while  in  its  employ.  He  was  nonsuited,  moved 
for  a  new  trial,  and  now  appeals  from  the  judgment,  and 
also  from  the  order  denying  his  motion. 

The  facts  may  be  briefly  stated  as  follows:  Plaintiff  waa- 
a  lineman  of  defendant,  a  telephone  and  telegraph  com- 
pany, and  was  ordered  by  defendant  to  string  a  line  of 
wire  upon  certain  telephone polea.  A  peppertree,  situated 
upon  private  land,  and  between  two  of  these  poles,  was  to 
some  extent  an  obstruction  in  stringing  the  wire.  There- 
upon plaintiff  climbed  the  tree,  and  while  engaged  in 
arranging  the  wire,  the  limb  upon  which  he  was  standing 
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gave  way,  aod  he  was  precipitated  to  the  ground,  with 
serious  injury  to  himself. 

The  judgment  of  nonsuit  was  properly  granted,  as  we  fail 
to  discover  by  the  record  any  evidence  of  negligence  upon 
the  part  of  the  defendant.  Appellant's  argument  goes  to 
the  extent  that  defendant  waa  guUty  of  negligence  in 
furnishing  defective  appliances  to  be  used  in  stringing  the 
wires.  But  it  cannot  be  claimed  that  this  pepper  tree  was 
an  appliance  furnished  by  defendant.  It  belonged  to  a 
stranger,  and  waa  upon  private  property.  Even  conceding 
it  an  appliance,  and  a  defective  one,  it  was  one  of  plaint- 
iff's own  choosing,  and  he  must  bear  the  burdens  resulting 
from  a  bad  exercise  of  judgment  upon  his  part.  Let  us 
suppose  plaintiff  had  fallen  from  a  defective  fence  en- 
countered in  the  line  of  his  duty  while  stringing  this 
wire,  and  had  suffered  injuries;  would  defendant  be 
liable?  Or  let  us  assume  that  he  had  undertaken  to  swim 
a  stream  while  in  the  line  of  his  duty,  and  had  been 
drowned;  would  there  be  a  liability  against  defendant? 
We  fail  to  discover  it.  Plaintiff  was  ordered  to  do  certain 
work,  namely,  string  wires.  He  was  furnished  the  poles 
upon  which  to  string  them.  Without  demanding  further 
appliances  of  any  kind,  or  informing  defendant  that  others 
were  needed,  he  proceeded  with  the  work,  and,  while  so 
engaged,  called  to  his  aid  additional  appliances,  of  his  own 
selection.  He  stands  in  the  same  position  as  though  he 
had  chosen  for  hia  use  a  frail  plank  or  a  rickety  ladder, 
rather  than  a  pepper  tree. 

As  to  the  comparative  knowledge  of  plaintiff  and  defend- 
ant pertaining  to  the  defects  in  the  tree,  and  the  dangers 
arising  from  its  use  as  an  appliance,  we  pass  the  subject 
without  consideration. 

For  the  foregoing  reasons  the  judgment  and  order  are 
aflBrmed. 

Harrison,  J.,  and  Van  Flebt,  J.,  concurred. 
VOL,   TI — 24. 
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Thomas  W.  Dizon  v.  Wbbtbbn  Union  Tblkqeaph  Com- 
pany. 

U.  S.  Circuit  Court,  Diatriet  of  Indiana,  Dee.  B8, 1996. 

INJUBT  to  BUFLOTE  FBOH  DEFBCnVB  POLB. 

Where,  In  theereotionof  a  telegrapbpole,  uioocaBionuiBeafor  thecastwl 
nee  ot  a  telephone  pole  belonging  to  another  oompany  to  remove  an 
obetrocting  wire,  it  ia  no  brooch  of  the  master's  duty  to  direct  an 
employe  to  olitnb  the  telephone  pole  without  a  previous  int^eotion  of  it 
having  been  made.  The  risk  is  incidental  to  the  serrioe  and  is  assumed 
by  tlie  employe. 

Caaea  ot  this  series  cited  la  opinion,  appeaitog  in  bold  faoed  type:  flood 
T.  W.  U.  Tel.  Co.,  vol.  4,  p.  402;  Junior  t.  Miaaouri  Eleo,  Lt.  A  /oicer 
Co.,  vol.  6,  p.  369. 

Aboitmbnt  of  demurrer  to  complaint. 

Finch  &  Finch  and  Dunn  &  Love,  for  plaintiff. 

Butler,  Snow  &  Butler  and  ChamheTS,  Pickens  &  Moore, 
for  defendant. 

Bakbr,  District  Judge:  The  third  paragraph  of  the 
complaint,  to  which  a  demurrer  has  been  interposed  for 
want  of  facts,  does  not  aver  that  the  telephone  pole  belonj;ed 
to,  or  was  under  the;control  of,  .the  defendant;  and,  from 
the  fact  that  it  is  only  empowered  to  erect  and  use  poles 
for  telegraphic  purposes,  the  court  must  assume  that  the 
defective  and  unsafe  telephone  pole  belonged  to  another 
company,  and  that  the  defendant  had  no  interest  in,  or  right 
of  control  over,  it.  The  sole  ground  of  negligence  charged  is 
in  the  failure  of  the  defendant  and  its  foreman  to  inspect 
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the  telephone  pole  and  the  spikes  which  had  been  drireo 
therein,  before  directing  the  plaintifif  to  climb  it.  It  is 
also  alleged  that  the  defendant  and  its  foreman  failed  to 
notify  the  plaintiff  that  the  pole  had  not  been  inspected. 
But,  unless  the  defendant  was  bound  to  inspect  the  pole 
before  directing  the  plaintiff  to  climb  it,  it  is  not  apparent 
how  it  could  be  held  responsible  for  failure  to  notify  him 
that  it  had  not  done  something  which  it  was  under  no 
obligation  to  do.  The  true  question,  then,  is  this:  Is  the 
defendant  responsible  to  the  plaintiff  for  failure  to  inspect 
a  telephone  pole  which  does  not  belong  to  it,  and  over 
which  it  has  no  control,  but  which  was  casually  used  as  a 
means  of  removing  an  obstructing  wire  or  wires  which 
hindered  the  erection  of  a  telegraph  pole  which  the  plaint- 
iff, with  others,  was  engaged  in  putting  up?  It  is  not 
averred  that  there  is  or  was  any  custom,  in  the  line  of  ser- 
vice in  which  the  plaintiff  was  employed,  making  it  the 
duty  of  the  defendant  to  inspect  telephone  poles  belonging 
to  another  contpany,  which  its  employes  might  have 
occasion  casually  to  climb  in  the  performance  of  their 
duties;  nor  is  it  alleged  that  the  defendant  was  under  any 
duty,  arising  out  of  contract,  to  make  such  inspection. 
Therefore  the  duty  of  inspection,  under  the  circumstances, 
if  any  auch  duty  existed,  was  one  imposed  by  law  upon 
the  defendant.  Under  the  circumstances  disclosed  in  this 
paragraph  of  the  complaint,  it  does  not  seem  to  me  that 
the  law  governing  the  relation  of  master  and  servant  casta 
any  absolute  duty  of  inspection  on  the  defendant,  so  that 
the  mere  failure  to  inspect  the  telephone  pole  would 
make  it  responsible  for  the  accident  to  the  plaintiff.  So 
far  as  I  can  see,  the  defendant  was  no  more  bound  to 
inspect  the  telephone  pole  than  it  would  have  been  to 
inspect  a  tree,  where  limbs  must  be  removed  in  order  to 
erect  a  telegraph  pole.  It  seems  to  me  the  risk  was 
incidental  to  the  service,  and  was  assumed  by  the  plaintiff, 
and  that,  if  he  was  unwilling  to  incur  the  risk,  he  should 
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hsTQ  iQsiated  on  an  iDspectioQ  of  the  pole  before  climbiDg  it. 
Wood,  Mftst.  &  Serr.  sec.  414;  Bailey,  Mast.  Liab.  p.  102; 
Dixon  V.  W.  U.  Telegraph  Co.,  68  Fed.  Rep.  630;  Flood  r. 
W.  U.  TO.  Co.,  131  N.  y.  603 ;  Garragan  v.  Fall  River  Iron 
Works  Company,  158  Maas.  596 ;  Trask  v.  Old  Colony  Railroad 
Co.,  166  Mass.  298;  Cumberland  Telephone  Co.  v.  Loomia, 
87  Tenn.  504;  Junior  t.  Mts80uri  Mec  LU  &  JPower 
Cb.  (Mo.  Sup.)  29  S.  W.  Rep.  988.  The  plaintiff  volun- 
tarily climbed  the  pole,  without  requiring  its  inspection  at 
the  time,  or  ascertaining  whether  any  one  had  previoosly 
inspected  it.  As  the  pole  did  not  belong  to  the  defendant, 
-be  knew,  or  ought  to  have  known,  that  its  maintenance  in 
a  state  of  reasonably  safe  repair  was  not  a  duty  incumbent 
on  his  employer,  and  that  no  occasion  requiring  it  to 
inspect  the  pole  had  arisen,  or  could  arise  until  the 
moment  when  a  necessity  for  its  casual  use  should  happen. 
So  far  as  shown  by  the  paragraph,  no  one  knew  that  there 
would  be  any  occasion  to  climb  the  telephone  pole,  until, 
in  the  erection  of  the  telegraph  pole,  it  was  discovered 
that  the  removal  of  the  obstructing  wire  or  wires  was 
necessary.  When,  in  the  course  of  the  erection  of  a  tele- 
graph pole,  an  occasion  arises  for  the  casual  and  sporadic 
use  of  a  telephone  pole  belonging  to  another  company,  to 
remove  an  obstructing  wire,  I  do  not  think  it  a  breach  of 
the  master's  duty  to  direct  an  employe  to  climb  such  tele- 
phone pole,  without  a  previous  inspection  of  it  baviog  been 
made.  Whether  the  defendant  would  be  responsible  for  a 
failure  to  inspect,  if  the  pole  had  belonged  to  it,  it  is  not 
necessary  to  consider.     The  demurrer  is  sustained. 

NoTB.— Bee  note  to  Lundquitt  v.  Duluth  3t.  Rg.  Co.,  pott. 
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DsNVBB  Tramway  Company  v.  William  J.  Nesbit. 
Colorado  iSupreme  Court,  April  to,  jsge. 

ELBCTTBIO  nKKET  RAILWAY.— In JUBT  TO  BMPLOYB. 


A.  psTson  employed  as  ooaduotor  assumes  the  risk  of  injaries  received  in 
tilling  [rom  on  electric  street  railway  car,  due  to  the  failure  of  the 
oompony  to  equip  the  oar  with  a  Itfe  guard  to  prevent  a  peraou'i  foot 
from  paadng  under  the  wheels  and  upon  the  traofe. 

Appbal  by  defendant  from  judgment  of  District  Court, 
Arapahoe  county. 

Statement  of  facts  by  Goddard,  J. :  Action  to  recover 
damages  for  personal  injuriaB  caused  by  defendattt's  negli- 
gence. On  September  24,  1890,  the  plaintiff,  William  J. 
Nesbit,  was  employed  by  the  Denver  Tramway  Company 
in  the  capacity  of  conductor  on  its  stroet  cars.  On  October 
17,  1890,  in  the  morning,  be  took  charge  of  a  train  con- 
sisting of  a  motor  and  trail  car,  and  was  engaged  in  oper- 
ating the  same  upon  the  company's  Lawrence  street  line. 

On  the  third  trip,  while  the  train  was  going  at  a  speed 
of  from  12  to  14  miles  an  hour,  in  attempting  to  pass  from 
the  motor  to  the  trail  car,  he  fell  to  ihe  ground,  and  the 
hind  wheel  of  the  trailer  passed  over  his  foot  and  ankle, 
causing  serious  and  permanent  injuries.  Nesbit's  state- 
ment as  to  how  the  accident  occurred  is  undisputed,  and 
is  as  follows:  "I  was  passing  from  the  motor  to  the  trailer 
in  order  to  collect  a  fare  or  fares,  and  I  had  bold  with  my 
right  hand  of  the  hand  rail  of  the  motor  car;  and  I  swung 
around  in  the  usual  way  to  catch  hold  of  the  hand  rail  of 
the  trailer  ear,  and  thus  transfer  my  hold.  I  came  in 
contact  with  the  hand  rail  of  the  trailer  car,  and  thought 
I  had  it  for  the  mstaot,  but,  just  as  I  was  transferring  my 
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bold,  the  motor  gave  a  sudden  bound  up,  and  threw  my 
hand  so  high  I  mlsaed  the  trailer,  and  fell."  The  negli- 
gence charged  agaiDst  the  company,  and  which  it  is  claimed 
hy  plaintiff  was  the  proximate  cause  of  the  injurf,  was  the 
failure  to  have  what  is  termed  a  "life  guard,"  or  "fender," 
on  the  trail  car,  which  extends  around  from  the  front  to 
the  rear,  from  six  to  nine  inches  outside  the  wheels,  and  so 
near  the  ground  as  to  prevent  a  person's  foot  from  passing 
under  and  on  to  the  track.  Upon  the  conclusion  of  the 
testimony,  defendant  asked  the  court  to  instruct  the  jury 
to  find  for  defendants,  which  was  denied.  Motion  for 
new  trial  denied,  and  judgment  entered  on  this  verdict, 
from  which  the  company  appeals. 

A.  M.  Steventon,  for  appellant. 

ThoTnas,  Bryant  &  Lee,  for  appellee. 

GoDDARD,  J. :  From  the  undisputed  facts  in  this  case,  It 
appears  that  the  appellee  was  engaged  as  conductor  in 
operating  a  train  of  cars  on  appellant's  street  railway,  and, 
whUe  the  train  was  in  rapid  motion,  attempted  to  step 
from  the  rear  of  the  motor  to  the  trail  car,  and,  by  reason 
of  the  sudden  bobbing  up  of  the  motor  at  the  time,  missed 
the  hand  rail  on  the  trailer,  and  fell  in  such  a  way  as  to 
bring  his  foot  and  ankle  under  the  rear  wheel  of  the  trailer. 
There  was  no  fender  or  life  guard  on  the  trailer,  and  the 
company  at  the  time  was  using  trail  cars  both  with  and 
vrithout  the  guard.  Its  absence  or  presence  was  open  to 
observation,  and  easily  discernible  by  the  most  casual 
inspection.  Upon  these  conceded  facts,  we  think  it  was 
the  duty  of  the  trial  court  to  have  withdrawn  the  case  from 
the  consideration  of  the  jury,  and  have  determined,  as  a 
matter  of  law,  that  they  were  insufficient  to  show  liability 
on  the  part  of  the  company. 

Aside  from  the  question  whether  the  conduct  of   the 
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appelleu  in  attempting  to  pass  from  the  motor  to  the  trail 
car  while  the  train  was  ruDoisg  at  a  rapid  rate  of  speed, 
and  his  fall,  under  the  circumstances,  was  not  the  proxi- 
mate cause  of  the  injury,  there  are  apparent  other  and 
controlling  reasons  which  exempt  the  company  from 
liability.  Its  failure  to  place  a  guard  upon  the  trail  car 
cannot  be  said  to  constitute  negligence  per  se,  and,  what- 
ever weight  may  be  given  to  such  failure  as  a  factor  con- 
ducing to  the  injury  of  a  stranger,  it  certainly  constituted 
no  ^breach  of  duty  on  the  part  of  the  company  towards  it8 
employes  to  operate  its  cars  without  such  guard.  In  other 
words,  an  employer  is  under  no  implied  obligation,  by  the 
contract  of  employment,  to  furnish  any  particular  kind  of 
machinery,  or  to  adopt  the  latest  improvements  and  appli- 
ances. He  is  only  bound  to  see  that  that  which  he  does 
employ  is  reasonably  safe  and  suitable  for  the  purpose 
for  which  it  is  designed.  Wood,  Mast.  &  Serv.  690; 
C.  B.  &  Q.  R.  Co.  V.  Smith,  18  111.  App.  119;  L.  S.  &  M. 
S.  R.  Co.  V.  McCormich,  74Ind.  440;  Fort  Wayne,  J.  &  S. 
Railway  Co.  v.  Gilder  sleeve,  33  Mich.  133.  While  the  want 
of  a  life  guard  may  have  enhanced  the  risk  incident  to 
appellee's  employment,  it  did  not  constitute  such  a  defect 
in  the  construction  of  the  car  as  to  render  it  unsafe  or 
unsuitable  for  the  business  in  which  it  was  employed.  As 
was  said  in  Sweeney  v,  Berlin  &  Jones  Envelope  Co.,  101 
N.  Y.  620:  "In  the  absence  of  defective  construction,  or 
of  negligence  or  want  of  care  in  the  preparation  of 
machinery  furnished  by  him,  the  master  incurs  no  liability 
from  injuries  arising  from  its  use.  The  general  rule  is 
that  the  servant  accepts  the  service  subject  to  the  risks 
incidental  to  it ;  and  where  the  machinery  and  implements 
of  the  employer's  business  are  at  the  time  of  a  certain 
kind,  and  the  servant  knows  it,  he  can  make  no  claim 
upon  the  master  to  furnish  other  or  different  safeguards." 
But  even  conceding  that  the  want  of  a  life  guard  rendered 
the  car  defective,  and  the  company  was  guilty  of  a  breach 
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of  its  duty  in  failing  to  supply  it  and  in  operating  the  train 
without  it,  such  defect  was  certainly  obvious,  and  one  that 
the  appellee  could  not  have  failed  to  observa  if  he  bad 
used  his  eyesight,  and  one  that  was  as  open  and  patent  to 
him  as  to  the  company;  and,  if  danger  was  to  be  appre- 
hended from  the  use  of  a  car  in  that  condition,  that  result 
was  equally  apparent  to  him.  Under  these  circumstanceB, 
he  was  precluded  from  recovering,  by  the  well  settled  rule 
that  an  employe  assumes  all  the  risks  naturally  and  reason- 
ably incident  to  the  service  in  which  he  engages,  and  those 
arising  from  defects  or  imperfections  in  the  thing  about 
which  he  is  employed  that  are  open  and  obvious,  or  that 
would  have  been  known  to  him  had  he  exercised  ordinarj' 
diligence.  By  Toluntarily  continuing  in  the  service  with 
knowledge,  or  means  of  knowledge,  equal  to  bis 
employer's,  of  any  defect  in  the  appliances  or  the  machinery 
used,  and  without  objection  or  promise  on  the  part  of  the 
employer  to  remedy  the  defect,  the  employe  assumes  all 
the  consequences  that  result  from  such  defect,  and 
waives  the  right  to  recover  for  injuries  caused  thereby. 
Rogers  v.  Galveston  City  Railway  Co.,  76  Tex,  502;  Texas 
&  Pacific  R.  Co.  V.  Bradford,  66  Tex.  732 ;  Je7i'ney  Elec. 
Light  &  Power  Co.  T.  Murphy,  115  Ind.  566;  Sullivan  v. 
India  Manufacturing  Co.,  113  Mass.  396;  Quick  v.  Minjit- 
sota  Iron  Co.,  47  Minn.  361;  Bretoer  v.  Flint  &  Pere  Mar- 
quette R.  Co.,  66  Mich.  620;  Moulton  v.  Qage,  138  Mass. 
390;  Indianapolis,  B.  &  W.  R.  Co.  v.  Flanigan,  77  111.  365; 
Ladd  V.  New  Bedford  R.  Co.,  119  Mass.  412;  Whart.  Neg. 
8  214,  and  cases  cited;  Wells  v.  Coe,  9  Colo.  159.  Apply- 
ing this  rule  to  the  facts  of  this  case,  it  is  clear  that 
appellee  was  not  entitled  to  recover,  and  the  court  below 
erred  in  refusing  to  direct  a  verdict  for  defendant.  The 
judgment  is  leversed,  and  cause  remanded.     Reversed. 

Note.— See  note  to  £<nWl9HMT.  DulvthSt.  Ay.  Co.,  pott. 
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Rebecca  0.  Pibrce,  Administratrix,    &c.,  Plaintiff  in 
^  Error,  'v.  Camden,   Gloucester  &  Woodbdry  Railway 
Company,  Defendant  in  Error. 

Meu  Jera^  Covrt  of  Erron  and  Appeatt,  April  11, 1890. 

(68  N.  J.  Law.  400.) 


PlaJntia's  InteRtate,  a  conductor  on  an  open  troUey  oar,  while  Btaoding  on 
the  running  board  tind  in  the  act  of  reicistering  a  fare,  was  struck  hj  a 
trolley  post  and  killed.  The  post  was  one  of  a  few  which  were  [Jaced 
between  the  up  and  down  tracks,  and  at  irregular  distances  from  the 
tracks;  the  one  In  question  being  only  six  and  one-half  inches,  tuid  the 
next  one  ten  inches,  from  the  outer  edge  of  the  running  board.  The 
intestate  had  run  a  car  on  that  part  of  the  road  but  once  before,  and  it 
did  not  appear  whether  on  an  open  or  a  closed  car,  whether  or  not  he 
went  on  that  side  the  oar,  or  that  he  knew  the  danger.  Held,  that  the 
qoeotions  of  contributory  negligence  should  have  been  Bubmitted  to  the 
jury;  also  the  question  whether  the  danger  was  obvious  and  assumed 
by  the  oontiact  of  service. 

Appeal  by  plaiatiff  from  judgment  of  non-suit.  Facts 
stated  in  opinion. 

John  W.  Westcott  and  Henry  S.  Scovel,  for  plaintiff  in 
error. 

J.  Willard  Morgan  and  David  J,  Pancoast,  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  by  Ludlow,  J. : 
This  suit  was  brought  by  the  plaintifif,  administTatriz, 
under  the  etatute,  to  recover  damages  for  the  death  of  her 
intestate,  caused,  as  alleged,  bj  negligence  of  defendant 
company.     On  the  trial  tbere  was  a  motion  for  nonsuit  at 
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the  close  of  plaintiff's  evidence,  which  was  granted  by  the 
court,  and  exception  thereto  sealed,  and  this  writ  of  error 
ia  brought  to  review  that  judicial  action. 

The  case  shows  that  the  intestate.  Pierce,  was  hired 
August  13,  1894,  bj  the  defendant  company  (defendant. in 
error)  for  occasional  service  as  an  extra  conductor  on  the 
company's  trolley  road  operated  between  Camden  and 
Woodbury.  It  was  an  ordinary  trolley  road,  with  double 
tracks;  having  its  wires  fastened  to  poles  set  on  the  out- 
side of  the  tracks  generally,  along  its  route,  which  is 
about  seven  or  eight  miles. 

The  'intestate  had  formerly  acted  as  a  conductor,  for 
about  eleven  months,  on  the  Camden  Horse  Railroad,  in 
the  city  of  Camden. 

It  does  not  appear  that,  before  or  at  the  time  he  went 
into  defendant  company's  service,  he  bad  any  knowledge 
as  to  its  said  road,  the  taethod  of  construction,  or  of  the 
company's  way  of  operating  it.  He  was  set  to  work 
occasionally,  for  the  first  two  or  three  weeks,  as  conductor 
on  the  lower  end  of  the  route,  a  branch  between  Woodbury 
and  AlmonesBon,  the  cars  of  which  did  not  run  this  aide  of 
Woodbury.  He  did  not  have  steady  employment;  what 
work  he  had  was  for  the  most  part  on  that  lower  branch, 
and  it  was  not  clearly  proved  that  prior  to  September  16, 
1894,  he  ran  a  car,  as  conductor,  on  the  main  route  between 
Woodbury  and  Camden,  except  for  one  day,  September 
11th. 

On  the  night  of  September  15,  1894,  about  10  o'clock, 
he  left  Woodbury  for  Camden  in  charge  of  an  open  car,  or 
trailer,  having  several  passengers. 

This  sort  of  a  car  is  open  on  both  sides.  '  Its  seats  for 
passengers  run  crosswise  the  whole  width  of  the  car,  and 
OQ  each  side,  projecting  therefrom,  is  a  platform  step, 
about  seven  and  a  half  inches  wide,  running  the  car's 
length,  which  is  for  the  use  of  passengers  getting  on  and 
off,  and  particularly  for  the  use  of  conductors  for  collect- 
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ing  and  registering  fares,  the  rope  for  registry  of  fares  run- 
ning along  the  upper  part  of  the  oar,  within  reach  of  this 
platform  step. 

On  the  night  above  mentioned,  as  this  car  left  the  limits 
of  Woodbury,  going  at  rapid  speed,  the  conductor,  Pierce, 
was  moving  along  the  plajiform  step  attending  to  his  busi* 
ness;  and,  as  he  was  reaching  up  for  the  registry  rope  to 
mark  a  fare,  his  head  came  in  contact  with  a  pole  standing 
close  to  the  car,  and  he  was  knocked  off  and  almoet 
instantly  killed. 

A  passenger  who  happened  to  be  looking  at  the  con> 
duotor  at  the  moment  says  that  he  saw  him  fall,  and  that 
the  night  was  so  dark  that  the  pole  could  not  be  seen 
until  at  the  very  instant  when  it  struck  the  conductor's 
head. 

It  was  discovered  that  the  pole  by  which  the  conductor 
was  hit  stood  on  the  center  apace  between  the  double 
tracks,  and  was  only  six  and  a  half  inches  away  from  the 
outside  edge  of  that  platform  step  where  the  conductor 
was  at  work,  and  that  it  was  one  of  a  few  (five  or  six)  poles 
which,  for  some  reason,  had  been  set  at  that  particular 
locality  just  outside  of  Woodbury,  in  the  country  part  of 
the  road  in  the  center  space  between  the  double  tracks. 
These  five  or  six  poles  were  set  about  ninety  to^one  hundred 
feet  apart,  covering  a  distance  of  a  few  hundred  feet ;  and 
the^next  pole  north  of  the  one  which  hit  the  conductor  was 
8et,ten  (10)  inches  off  from  said  outer  edge  of  sud  platform 
step. 

The  plaintiff's  case  having  rested,  a  nonsuit  was  directed 
by  the  learned  justice  who  tried  the  cause,  on  the  grounds 
CD  which  the  motion  was  based — 

(1)  That  the  intestate  knew  of  the  danger  and  risk  that 
his  position  as  conductor  involved,  on  that  particular 
route,  from  the  pole  in  question.  As  there  was  no  direct 
evidence  in  the  case  proving  any  such  knowledge  on  the 
part  of  the  intestate,  it  was  a  matter  of  inference,  from 
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the  facts,  whether  he  had  or  bad  not  such  knowledge,  which 
was  for  the  jury  to  determiae. 

(2)  That  the  intestate  was  negligent  in  being  unneces- 
sarily on  that  side  of  the  car  while  passing  the  pole  which 
caused  bis  death.  This  depended  on  the  intestate's  knowl- 
edge of  the  danger,  and  was  also,  as  the  case  stood,  a  matter 
solely  for  the  jury.  The  oar  was  going  at  rapid  speed  on 
a  very  dark  night. 

(3)  That  the  danger  from  this  pole  was  obvious,  and 
not  latent,  and  was  assumed  by  the  contract  of  aerrice. 
This  was  a  question  of  fact,  under  all  the  circumstances 
as  shown  in  this  case.  Some  of  the  five  or  six  poles  were 
set  irregularly,  as  to  distance  from  passing  cars.  One  was 
ten  inches  off,  another  six  and  one-half  inches  off,  and  all 
were  from  ninety  to  one  hundred  and  twenty  feet  apart. 
One  might  be  passed  in  safety,  and  another  not. 

Such  a  dangnrous  irregularity  in  the  planting  of  these 
poles  might,  and  might  not,  be  discoverable  to  persons  in 
rapidly  passing  cars,  exercising  ordinary,  reasonable  care 
and  observation. 

And  while  the  intestate  had  on  one  occaaion  run  a  car 
on  this  part  of  the  route,  and  passed  the  poles  in  question, 
he  may  have  been  on  the  opposite  side  of  the  car  at  that 
moment,  or  he  may  have  passed  other  of  these  poles  at 
that  place  in  safety.  He  may  on  that  occasion  have  run  a 
closed  car,  and  not  an  open  car;  but  there  was  no  direct 
evidence  in  the  case  before  the  court  that  the  deceased  ever 
bad  any  knowledge  of  the  pole  in  question,  or  of  the 
danger  or  risks  therefrom;  and  whether  or  not  be  ought  to 
have  known  of  the  danger  from  the  pole  by  which  be  was  hit 
was  a  matter  of  inference  from  the  facts  and  was  for  the  jury. 
New  York,  Stiaquehanria  avd  Western  Mailroad  Co.  V.  Marion, 
28  Vroom,  94,  is  in  some  respects  applicable  to  the  matter 
before  us. 
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Let  the  judgment  of  noD-auit  be  reversed,  aad  venire  de 
novo  issue. 

All  coucur  for  reversal. 

Note.— See  Dot«  to  LundquUt  v.  DuluthSt.  Ry.  Co., post. 


Lewis  E.  Windovbr  and  Lewis  T.  Cole,  as  AoMiNiSTai- 
TOBS,  ETC.,  ofLyhan  Windover,  DECEASED,  AppeilimtB, 
V.  Thb  Teoy  City  Railway  Company,  Respondeat. 

New  YorkSvpreme  Court,  Appellate  DivitUm,  Third  Dept.,  AprQ,  189$. 

(4  App.  DiT.  SOa.) 


In  An  action  for  damages  tor  the  death  of  a  motomuui,  oaueed  hj  hia  oac 
nmning  awaj'  while  descending  &  ateep  hill,  it  was  claimed  that  the 
brake  was  defective  and  that  the  company  was  negligent  in  failing  to 
provide  a  sandman  to  sand  the  tracks. 

The  trial  justice  held  that  as  to  both  these  particulars  the  motorman 
assumed  the  risk  of  his  employment,  and,  rejectliig  ail  evidence  as  to 
the  sandman,  non-suited  the  plalntlO. 

Hdd,  that  as  to  the  brake,  it  appearing  that  If  the  brake  was  defective, 
deceased  most  have  known  it,  the  trial  court  was  right. 

But  that,  there  being  no  evidence  that  deceased  knew  that  in  addition  to 
brakes  and  reversing  the  power,  the  use  of  sand  was  also  requisite  to 
regulate  the  speed  of  cars  upon  the  hiU  in  question,  he  could  not  be  held 
to  assume  the  risk  arising  from  the  failure  of  the  oompany  to  employ  a 


Appeal  from  judgment  of  non-suit  granted  at  the  close 
of  plaintiff's  case.  The  action  was  brought  for  damages 
for  the  death  of  a  motorman  employed  by  defendant  upon 
its  electric  cars. 

On  the  28th  day  of  December,  1893,  in  the  city  of  Troy, 
N.  Y.,  the  said  Windover  was  employed  by  the  defendant, 
as  he  had  been  for  several  years  before,  as  a  motormaQ  on 
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one  of  its  street  cars  propelled  by  electricity.  At  the  time 
he  was  iDJured  he  was  Id  charge  of  oar  No.  27,  then  pro- 
ceeding io  a  westerly  direction  down  an  iaclioe  on  Hoosick 
street  in  that  city.  The  tracks  were  elipp«ry;  the  grade 
of  Hoosick  street  is  steep,  baviog  in  some  places  a  descent 
of  from  eight  to  nine  feet  to  the  hundred,  and  the  car 
became  unmanugeable  and  ran  away  down  the  incline 
and  across  River  street  into  a  building  on  the  west  side 
thereof.  The  decedent  was  so  injured  by  the  collision  that 
he  died  on  the  next  day. 

The  alleged  negligence  of  which  the  plaintiffs  com- 
plained was  that  the  brake  on  the  car  was  defective,  and 
also  that  the  defendant  .failed  to  employ  a  "sandtnan"  to 
put  sand  on  the  slippery  tracks. 

It  was  shown  that  car  No.  27  on  one  occasion  before, 
when  under  the  charge  of  another  motorman,  had  run 
away.  The  plaintiffs  offered  to  show  that  on  another 
occasion,  prior  to  the  injury  to  Windover,  another  of  its 
cars  ran  away  down  the  incline  of  Hoosick  street.  Also, 
that  the  defendant  after  that  occurrence  for  two  or  three 
days  bad  employed  a  man  to  put  sand  on  the  track,  but 
had  subsequently  taken  him  off;  also  to  show  that  at  the 
time  the  car  ran  away,  prior  to  the  injury  to  decedent,  the 
power  on  the  car  was  reversed,  but  its  speed  was  not 
diminished,  because  of  the  slippery  conditioa  of  the  tracks, 
tliere  being  no  sand  thereon.  The  evidence  so  offered  was, 
on  the  objection  of  the  defendant,  excluded  by  the  court. 
The  following  proceedings  were  also  had  on  the  trial  during 
the  examination  of  the  witness  Lewis  E.  Windover:  "Q.  (By 
the  plaintiffs.)  Was  there  any  sandman  provided  for  the 
cars  running  up  and  down  that  hill?  [Objected  to  as  in- 
competent and  immaterial.]  The  Court:  I  don't  see  how 
it  can  be  made  material.  If  a  stranger  could  know  there 
was  no  sandman,  the  deceased  must  have  known  it;  and, 
if  he  knew  it,  he  must  have  assumed  the  risk  himself,  I 
think.     An  eijploye  assumes  all  the  apparent  risks.     I 
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will  exclude  the  matter  of  the  sandman.  Mr.  Black:  I 
except.  I  offer  to  show  that  the  road  failed  to  provide 
any  man  or  help  with  which  to  put  sand  upon  this  track  of 
this  railroad  upon  Hoosick  street  to  assist  in  the  stopping 
or  management  of  the  cars,  and  that  because  of  that  failure 
the  accident  occurred  which  produced  Wiodover's  death. 
The  Court;  I  suppose  jou  meaa  no  sandman  was 
employed  at  any  time  prior  to  the  death  of  the  deceased? 
Mr.  Black :  Yes,  nor  at  that  time.  [The  offer  is  objected 
to  as  before.]  The  Court:  Ezcluded  on  the  ground  that  it 
was  a  danger  to  be  assumed;  that  it  was  a  condition  and 
fact  known  to  the  deceased.     [Plaintiff  excepted.]" 

Frank  S.  Black,  for  the  appellants. 

Thomas  S.  Fagan,  for  the  respondent. 

Pdtnam,  J. :  The  evidence  produced  by  the  plaintiffs  to 
show  that  the  brake  on  car  No.  27,  on  which  the  decedent 
was  the  motorman  at  the  time  of  the  accident,  was  defec- 
tive, was  scarcely  sufficient  to  sustain  their  contention. 
The  were  only  able  to  show  that,  about  a  month  before  the 
injury  to  Windover,  the  brake  worked  hard ;  were  it  other- 
wise, however,  it  appeared  that  the  deceased  had  been  in 
the  employ  of  the  defendant  as  a  motorman  for  several 
years.  If  the  brake  worked  bard  or  was  defective,  he  must 
have  known  it.  He,  therefore,  having,  with  such  knowl- 
edge of  the  defect,  taken  the  responsibility  of  working  on  the 
car,  and  assumed  the  risk  arising  therefrom,  no  liability 
on  account  of  the  brake  was  incurred  by  the  defendant. 
PffwerB  el  al.  v.  Tlus  N.  Y.,  L.  B.  &  W.  R.  R.  Co.,  98  N. 
Y.  274;  Crovm  v.  Orr  et  al,  140  id.  450;  Monaghan  v.  K 
Y.  Central  &  H.  R.  R.  R.  Co.,  45  Hun,  113;  Odell  v.  Same, 
120  N.  Y.  323;  Freeman  v.  The  OUna  Falh  Paper  Mill  Co., 
70  Hun,  530;  affirmed,  142  N.  Y.  639. 

Hence,  the  only  question  in  the  case  that  requires  con- 
flideration  is  that  arising  from  the  exclusion  of  the  evidence 
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offered  by  the  pJaintiffa.  The  trial  court  refused  to  allow 
the  plaintiffs  to  show  that  the  corporation  failed  to 
supply  a  "sandman"  for  cars  running  on  Hoosick  street, 
stating  that  he  would  exclude  the  matter  of  the  "sand- 
man" on  the  ground  that,  if  one  was  not  provided  by  the 
defendant,  Windover  must  have  known  it,  and,  therefore, 
he  asHumed  the  risk  resulting  from  the  absence  of  such  an 
employe. 

Ab  the  trial  court  excluded  all  testimony  on  that  subject, 
of  course  we  cannot  know  what  evidence  the  plaintiff  would 
have  produced  if  permitted. 

It  waa  the  duty  of  the  defendant  to  supply  the  car  on 
which  the  deceased  waa  employed  as  a  motorman  with 
sufficient  and  proper  help  and  with  proper  appliances  and 
instrumentalities  to  safely  operate  it.  Flike  v.  Boston  & 
A.  R.  R.  Co.,  53  N.  Y.  649;  Booth  v.  Same,  73  id.  38; 
Whittaher  v.  D.  &  H.  R.  R.  Co.,  126  id.  544;  Cuppim  v. 
TheN.  Y.  C.  &H.  R.  R.  R.   Co.,  122  id.  657. 

The  decedent,  as  the  employe  of  the  defendant  in  the 
management  of  the  car,  had  the  right  to  rely  upon  the 
assumption  that  the  defendant  had  performed  this  duty. 
He  did  not  In  the  first  instance  assume  risks  resulting 
from  the  failure  of  the  corporation  to  do  so.  A  a  Andrews, 
J,,  remarked  in  Booth  v.  Boaton&  Albany  R.  R.  Co.  {aupTo, 
40):  "  The  rule  that  the  servant  takes  risks  of  the  service 
'supposes,'  says  Lord  Cbakwobth,  'that  the  master  haa 
secured  proper  servants  and  proper  machinery  for  the 
conduct  of  the  work.'  Bariomhill  Coal  Company  v.  B^td, 
3  Macq.  276."  If,  however,  in  the  service  of  the  defendant, 
Windover  discovered  that  it  had  failed  to  furnish  proper 
machinery  and  appliances  for  the  car  or  sufficient  help, 
and  after  such  'discovery  voluntarily  continued  in  the 
employ  [of  the  corporation,  under  the  authorities  above 
referred  to,  he  must  be  deemed  to  have  elected  to  have 
assumed  the  risks  resulting  from  the  neglect  of  the  defend' 
ant  to  perform  its  duty.    Thus  it  has  been  held  that  a  ser 
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vaat  of  a  railroad  corapaay  caoDot  recover  for  iDJuries 
resultiog  from  the.  unskilfuloess  of  his  fellow  servant 
negligently  employed  by  the  corporation,  if  he  voluntarily 
remained  in  its  service  with  knowledge  of  such  faot. 
HasHn  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  65  Barb.  129; 
affirmed,  66  N.  Y.  608;  Laning  v.  The  N.  Y.  C.  R.  R.  Co., 
49  N.  Y.  621.  So  in  this  case,  the  decedent,  having 
flectid  to  remain  in  the  service  of  the  defendant  with 
knowledge  of  the  defective  brake,  cannot  recover  from  the 
corporation  for  an  injury  resulting  therefrom.  The  risk 
from  the  brake  was  apparent  and  must  have  been  known 
to  and  voluntarily  assumed  by  him. 

But  we  are  unable  to  concur  with  the  view  taken  by  the 
trial  court,  that  the  decedent  assumed  the  risk  resulting 
from  the  defendant's  neglect  to  employ  a  man  to  place  sand 
on  its  tracks,  in  the  absence  of  any  evidence  or  facts  indi- 
eating  such  an  assumption.  AVe  think  the  judge  should 
Iiave  received  the  evidence  offered  by  the  plaintiffs,  and 
afternards  have  determined  the  question  he  assumed  to 
decide  in  advance,  if  the  facts  proved  by  the  plaintiffs 
should  have  shown  that  a  "sandman"  was  required  for 
cars  of  the  defendant  on  Hoosick  street  and  that  it  was 
negligent  in  not  furnishing  such  an  employe. 

As  we  have  already  said,  it  was  the  duty  of  the  corpora- 
tion to  supply  the  car  with  suitable  machinery,  appliances 
and  help  with  which  to  manage  it;  and  the  deceased  as  an 
employe  in  the  first  instance  could  properly  assume  that 
it  had  performed  this  duty.  He  was  not  required  to 
Biake  a  critical  examination  of  those  appliances,  or  to 
entertain  doubts  as  to  the  cars  being  properly  equipped, 
lie  knew  that  the  speed  of  the  car  could  be  regulated  in 
iwo  ways,  by  the  brake  and  by  reversing  the  power.  He 
could  properly  assume,  unless  he  knew  otherwise,  that 
those  means  provided  by  the  defendant  were  sufficient. 

There  was  no  evidence  produced  that  he  knew  that  a 
VOL.  VI — 25. 
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"aaDdniSQ"  was  required;  it  was  not  proved  that  the  car 
had  ever  run  away  with  bim,  or  that  he  knew  that  it  or 
any  other  of  defendant's  cars  had  run  away  before  the 
accident. 

We  think  the  learned  trial  court  was  mistaken  In  assum- 
ing as  a  fact,  in  advance  of  the  evidence  offered,  or  which 
might  have  been  produced,  that  Windover  assumed  the  risk 
arising  from  the  failure  of  the  defendant  to  employ  a  "sand- 
man." Had  the  court  received  such  evidence,  a  state  of 
faots  might  have  appeared  showing  such  an  assumption, 
or,  on  the  contrary,  the  circumstances  might  have  indi- 
cated that  the  deceased,  without  any  knowledge  of  the 
necessity  of  "a  sandman,"  and  believing  that  the  defend- 
ant, as  it  was  its  duty  to,  had  furnished  the  required 
instrumentalities  to  check  the  speed  of  the  car,  had  not 
assumed  a  risk  of  which  he  was  ignorant,  or  the  evidence, 
if  received,  might  have  raised  a  question  of  fact  for  the  jury 
as  to  such  assumption.  Laning  v.  N.  Y.  C.  R.  R.  Co., 
sv,pra. 

In  14  American  and  English  Encyclopaedia  of  Law,  843 
it  is  said:  "A  servant  does  not,  of  course,  assume  the  risk 
of  any  dangers  arising  from  unsafe  or  defective  methods, 
surroundings,  machinery  or  other  instrumentalities,  unless 
he  has,  or  may  be  presumed  to  have,  knowledge  or  notice 
thereof."  In  a  note  on  the  neit  page  of  the  same  volume 
it'is  also  stated:  "And  it  may  be  observed  in  this  connec- 
tion, that  it  is  on©  thing  to  be  aware  of  defects  in  the 
instrumentalities  or  plan  furnished  by  the  master  for  ths 
performance  of  his  services,  and  another  thing  to  know  or 
appreciate  [the  risU  resulting  or  which  may  follow  from 
auch  defects.  The  mere  fact  that  the  servant  knows  the 
defects  may  not  charge  him  with  contributory  negligence, 
or  the  assumption  of  the  risks  growing  out  of  them.  The 
question  is,  did  he  know,  or  ought  he  to  have  known,  in 
the  exerciselof  ordinary  common  sense  and  prudence,  4at 
the  HaU,  and  Dot  merely  the  defects,  existed.     Coo*  v 
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Si.  Paul,  etc.  R,  Co.,  34  Minn.  45;  Rvsaell  v.  Minn. 
etc.  R.  Co.,  32  Minn.  230." 

We  think  the  above  quotations,  which  are  supported  by 
many  authorities  in  the  work  in  question,  utate  the  correct 
principle  applicable  to  such  a  case  as  this. 

Windover  did  not  assume  the  risk  in  question,  unless  he 
knew  that  the  power  to  reverse  and  the  brake  were  insuffi- 
cient to  prevent  the  car  from  running  away,  and  that  a 
"sandman"  was  required.  It  could  not  be  properly 
assumed  as  a  fact,  in  the  absence  of  any  evidence  in  that 
regard,  that  he  did  know.  In  the  absence  of  such  knowl- 
edge, the  risk  arising  from  the  absence  of  the  "sandman" 
was  not  an  appiirent  one.  In  Easkin  v.  The  N.  Y.  C. 
&  H.  R.  R.  Co.  {aupra),  it  appeared  that  the  deceased 
knew  of  the  unskilfulnesa  of  his  co-employe,  and,  after 
such  knowledge,  voluntarily  remained  in  the  service  of  the 
corporation. 

We  think,  therefore,  the  court  below  erred  in  disposing 
of  the  case  in  advance  of  the  evidence  that  might  be  pro- 
duced, and  in  declining  to  receive  the  testimony  offered  by 
the  plaintiffs. 

The  question  arising  in  the  case  as  to  the  contributory 
negligence  of  the  deceased  was,  we  think,  under  the  facts 
ahowQ,  clearly  for  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concurred,  except  Landok,  J.,  dissenting. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 


Hon.— Sm  note  to  mat  case. 


by  Google 


AMERICAN  ELECTRICAL  CA3E8.       [vol.  g 
Lnndqaiat  v.  Bailwar  Co. 


Gobi  Ldndquibt  v.  Duldth  Steebt  Railway  Compant. 

Minnesota  Supreme  Court,  July  S,  1896. 

£LBoraic  btrxei  rulwat— Duty  to  zmployk— Fellow  sebvanib. 

(Head-note  b7  the  court): 
The  defendant,  a  street  railway  compaof,  required  hy  its  rules  that  lt> 
employee  in  charge  of  its  cars  ehould  give  timely  warning,  by  proper 
signals,  to  its  employee  engaged  in  track  "repairing,  of  the  approach  of 
its  oars.  The  plaintiff,  in  reliance  on  such  rules,  and  wliile  at  work 
repairing  the  track  of  the  defendant,  as  its  employe,  was  struck  and 
Injured  by  a  car,  by  the  failure  of  the  motorman  to  give  suoh  signals, 
and  by  his  running  the  car  at  a  rate  of  speed  prohibited  by  law.  Hdd, 
that  the  plaintiff  and  the  motorman  were  fellow  aervanta,  and  that  the 
defendant  ie  not  liable  to  the  plaintiff  for  his  injuries  resulting  from  the 
negligence  of  the  motorman. 

Appeal  hy  plaintiff  from  judgmaiit  of  District  Court 
St.  LouIb  countj. 

John  Jenawold,  Jr.,  for  appellant. 

Billaon,  Congdon  &  Dickinson,  for  reapondent. 

StarTj  0.  J. :  The  defendant  is  a  street  railway  corpora- 
tion, and  operates,  with  others,  a  double  track  street  rail- 
way line  upon  Superior  street,  in  the  city  of  Duluth.  On 
July  10,  1894,  the  plaintiff,  while  as  work  as  the  servant 
of  the  defendant  repairing  its  tracks  on  such  street,  was 
struck  and  injured  by  one  of  its  cars  which  was  then  being 
operated  along  one  of  its  tracks.  He  brought  this  action 
to  recover  damages  for  such  injury,  alleging  in  his  com* 
plaint  that  it  was  due  to  the  defendant's  negligence.  At 
the  trial,  the  defendant,  upon  the  pleadings  and  certain 
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admiasions  made  by  the  plaintiff,  moved  the  court  to  dis- 
miss the  caue,  on  the  ground  that  the  negligence  of  which 
plaintiff  complained  was  that  of  the  motorman,  his  fellow 
servant.  The  motion  was  granted,  and  plaintiff  appealed 
from  an  order  denying  his  motion  for  a  new  trial. 

The  short  facts  of  the  case,  as  disclosed  by  the  complaint 
and  the  admissions  at  the  trial,  are  these:  The  plaintiff 
was  one  of  a  crew  of  men  employed  by  the  defendant, 
who  were  engaged  in  repairing  the  tracks,  by  taking  up 
and  relaying  the  pavement  between  the  rails  over  which 
the  defendant's  street  cars  operated  by  electric  power 
passed  frequently  at  irregular  intervals.  Id  order  to  make 
the  place  a  reasonably  safe  one  for  the  men  thus  employed, 
the  defendant  adopted  a  rule  wliereby  it  required  those  in 
charge  of  its  cars  to  give  timely  warning  of  their  approach 
to  the  crew,  and  it  was  the  custom  to  do  so.  The  plaint- 
iff pursued  his  work  in  reliance  upon  this  rule  and  custom 
and  due  observance  of  them  by  the  defendant,  and  while 
so  engaged,  and  without  notice  of  the  approach  of  the  car 
which  struck  him,  this  car  approached  the  place  where  the 
plaintiff  was  at  work  at  the  rate  of  10  miles  an  hour,  and 
the  motorman  in  charge  thereof  failed  to  make  any  effort 
to  slacken  its  speed,  and  negligently  failed  to  give  any 
signal  or  warning  of  its  approach.  The  charter  of  the 
defendant  'provides  that  no  car  shall  be  run  within  the 
limits  of  the  city  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  The  principal  question  presented  by  these  facts 
for  our  decision  is  whether  ihe  negligence  of  the  motor- 
man  was  that  of  a  fellow  servant  or  a  vice  principal. 

The  provisions  of  chapter  18,  Laws  1887,  modifying  the 
law  as  to  injuries  sustained  by  one  servant  by  the  negli- 
gence of  his  fellow  servant  in  cases  of  railway  companies, 
have  no  application  to  the  defendant  street  railway  com- 
pany.    Funk  T.  St.  Paul  City  R.  Co.   (Minn.),  63  N.  W. 
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Rep.  1099.  CouDsei  for  the  plaiDtiff  claims  that  it  was 
the  defeodaDt's  duty  to  furnish  to  plaiQti£F  a  reasonably 
safe  place  id  which  to  work,  and,  as  a  means  of  making 
the  place  in  question  safe,  it  was  necessary  to  give  him 
due  warning  of  the  approach  of  its  cars,  and,  having  made 
a  rule  requiring  the  motorman  to  give  such  warning,  his 
failure  to  do  so  was  the  negligence  of  the  defendant,  and 
not  of  a  fellow  servant.  He  supports  his  contention  with 
ability  and  the  citation  of  adjudged  cases  in  other  juris- 
dictions; but,  whatever  may  be  the  rule  elsewhere,  we 
must  hold  that  the  negligence  of  the  motorman  was  that 
of  a  fellow  servant,  as  we  regard  the  question  settled  by 
the  previous  decisions  of  this  court.  It  is  true,  as  claimed, 
that  it  was  the  duty  of  the  defendant  to  use  reasonable  care 
to  provide  a  safe  place  in  which  the  plaintiff  was  required 
to  work,  and  that  this  duty,  like  the  duty  to  furnish  safe 
machinery  and  proper  appliances  for  doing  the  work,  was 
an  absolute  one,  which  the  defendant  could  not  delegate, 
so  as  to  be  relieved  from  liability  in  case  the  duty  was 
neglected.  But  if  the  safe  place  or  safe  machinery 
which  the  master  has  furnished  and  keeps  in  repair 
is  made  unsafe  by  the  negligence  of  his  servants,  whom 
he  has  selected  with  due  care,  in  using  or  operating  the 
place  or  machinery,  and  one  of  his  servants  is  injured 
thereby,  such  negligence  is  that  of  a  fellow  servant. 
Foster  v.  Minnesota  Central  R.  Co.,  14  Minn.  360(Gil.  277); 
Collins  V.  St.  Paul  &  Sioux  City  R.  Co.,  30  Minn.  31;  Cr.*- 
nelly  V.  Minneapolis  Eastern  R.  Co.,  30  Minn.  80;  Randall 
V.  R.  Co.,  109  U.  S.  478.  The  plaintiff  relies  in  support 
of  hia  proposition  upon  the  following  cases,  in  this  court: 
Erickson  T.  S.  &  0.  R.  Co.,  41  Minn.  500;  Anderson  v. 
Northern  Mill  Co.,  42  Minn.  424;  Westaway  v.  Chicago, 
St.  Paul,  &e.  R.  Co.,  56  Minn.  28;  Schxth  v.  C.  M.  &  St. 
P.  B.  Co.,  67  Minn.  271.     These  cases  are  not  in  point. 
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In  the  first  one  the  law  of  fellow  serraQts  was  not 
iDTolved,  for  the  plaintiff  in  that  case  was  not  a  eerrant 
of  the  railway  company,  but  of  an  independent  contractor. 
The  remark  quoted  in  his  brief  by  counsel,  from  the 
opiniOQ  and  ayllabua  of  the  case  cited,  to  the  effect  that 
the  duty  of  the  defendant  to  plaintiff  in  respect  to  giving 
proper  signals  of  the  approach  of  trains  was  the  same 
whether  the  plaintiff  was  in  its  employment  or  that  of  its 
contractor,  means  only  that  the  railway  company  owed 
the  same  obligations  to  exercise  care  for  the  safety  of  an 
employe  of  a  contractor  working  on  or  near  its  tracks  as 
it  would  if  he  was  its  own  employe.  It  is  to  be  remem- 
bered that  the  case  arose  and  the  opinion  was  written  after 
chapter  13,  Laws  1887  (defining  the  liabilities  of  railroad 
companies  for  injuries  to  their  servants  by  the  negligence 
of  fellow  servants),  was  enacted.  In  the  second  case  cited 
the  negligence  of  the  employe  of  one  person  resulted  in 
the  injury  of  an  employe  of  another.  No  question  of 
fellow  servant  was  involved.  The  third  case  related  to  the 
duty  of  a  railroad  company  to  a  traveler  to  give  its  usual 
signals  of  the  approach  of  its  trains  at  a  private  wagon 
crossing.  The  last  case  cited  arose  after  chapter  13,  Laws 
1887,  became  a  law.  The  plaintiff  and  the  motorman  in 
th©  case  at  bar  were  fellow  servants.  Neal  v.  No.  Pac.  R. 
Co.,  57  Minn.  365.  The  plaintiff  was  injured  by  the 
negligence  of  the  motorman  in  failing  to  give  any  signal  of 
the  approach  of  the  car,  or  to  slacken  its  speed,  as  it  was 
hia  duty  to  do.  But  such  duties  did  not  appertain  to  the 
work  of  furnishing,  constructing  or  equipping  a  safe  place 
for  work  or  safe  machinery  for  the  execution  of  the  work, 
but  to  the  operation  of  the  street  railway;  hence  his  negli. 
gence  on  the  premises  was  that  of  a  fellow  servant,  and 
the  plaintiff  cannot  recover. 

The  plaintiff  further  claims  that  the  fact  that  the  car 
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which  struck  bira  waa  being  run  at  the  time  at  a  rate  of 
speed  exceeding  six  miles  an  hour,  in  vloIaCioQ  of  law, 
renders  the  defendant's  liability  for  his  injuries  absolute. 
Statutes  and  ordinances  rogulating  the  speed  of  railway 
trains,  providing  for  the  giving  of  signals  at  crossings,  and 
for  fencing  the  right  of  way,  do  not  abrogate  the  qualifying 
principle  of  the  common  law  relating  to  contributory 
negligence,  assumption  of  risks  and  injuries  by  the  negli- 
gence of  fellow  servants.  Randall  v.  B.  &  0.  R.  Co.,  109 
U.  S.  478;  Fleming  v.  St.  Paul  <fc  Duluth  R.  Co.,  27  Minn. 
Ill;  Johnson  v.  Chicago,  Milwaukee  &  St.  P.  R.  Co.,  29 
Minn.  425;  Moser  y.  St.  Paul  &  Duluth  R.  Co.,  42  Minn. 
4S0.  The  fact  that  one  of  the  acts  of  negligence  of  the 
motorman  complained  of  in  this  case  was  prohibited  by 
law  does  not  affect  the  question  of  the  liability  of  the 
defendant  to  the  plaintiff  for  injuries  resulting  solely  from 
the  negligence  of  his  fellow  servant.     Order  affirmed. 


Note  1. — In  the  twelve  cases  preceding  thia  not«,  damages  were  sought 
ag&iost  electric  companies  for  injuries  caused  to  their  employes.  In  the 
first  six  of  these  cases,  the  injury  was  by  electric  shook.  In  most  of  the 
oases,  the  decision  turned  wholly  or  in  part  upon  the  peculiar  rules 
goveroingthe  relation  of  master  and  servant,  in  case  of  injury  to  the 
latt«r,  as  distingnished  from  oases  of  alleged  negligence  resulting  in 
injury  to  persons  not  employes. 

Thus,  the  rule  Uiat  the  employer  must  furnish  ressonably  safe  machin- 
ery and  appliances  is  applied  in  W.  U.  Tel.  Co.  t.  McMtdlen,  ante,  p.  338; 
liiumfn  St.  Jiy.  Co.  t.  Cox,  ante,  p.  853,  and  Windavei-  v.  Troy  City  Ey. 
Co.,  ante,  p.  381.  In  Harroun  y.  Brush  Elec.  Lt.  Co.,  ante,  p.  357,  it  is 
stated  that  the  degree  of  diligence  required  of  the  employer  increases  with 
the  danger  and  hazard  necessarily  connected  with  the  use  of  the  appli- 
ances. And  in  MeAdam  -v.  Central  Ry.  A  Elec.  Co.,  ante,  p.  S4S,  that  elec- 
tric railway  companies  are  bound  to  a  yery  high  degree  of  care  to  protect 
their  employes  and  the  public  alike  from  the  dangers  of  uninsulated 
trolley  wires.  The  rule  above  stated  has  uegative  application  in  Yearaley 
T.  Sunset  TOeph.  A  Tel.  Co.,  ante,  p.  368,  in  which  it  waa  held  that  a  tree 
up*n  private  property,  from  which  a  lineman  fell  and  waa  injured,  was 
not  an  ai^liance  furnished  by  the  company  employing  him,  and  henoe  it 
incurred  no  liability. 
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The  rule  that  the  servant  assumes  the  ordinary  risks  of  his  employment 
is  applied  or  laid  down  in  W.  U.  Tel.  Co.  v.  McMullen,  ante,  p.  888;  iXron 
V.  W.  U.  Tel.  Co. ,  ante,  p.  370,  and  Denver  Tramway  Co.  t.  Netbit,  ante, 
p.  873. 

That  a  servant  assumes  the  risk  of  obTioua  dangers  and  cannot  recover 
for  Injuries  due  to  defective  appliances  of  which  he  had  knowledge,  is 
illustrated  in  Pierce  v,  Camden,  4c.  Ry.  Co.,  ante,  p.  877,  and  Windover 
y.  Troy  City  Ry.  Co.,  ante,  p.  S8l.  In  the  latter  case  it  was  held  that  the 
motorman  who  was  killed  must  have  had  knowledge  of  a  defective  brake, 
but  that  as  it  did  not  appear  that  he  knew  the  need  of  sand  on  the  track, 
he  did  not  assume  the  risk  of  the  company's  failure  to  provide  a  sandman. 

That  one  employe  cannot  recover  against  the  company  for  injuries 
resulting  from  the  negligence  of  a  co-employe  is  the  gist  of  the  decision  in 
Imndquiat  y.  Dvlvth  St.  Ry.  Co.,  ante,  p.  888. 

Note — 9.  The  followingarememorandaof  additional  caseeupon  thesame 
general  subject  and  illustrating  the  same  principles: 

In  John  C.  Greene  v.  W.  U.  Tel.  Co.,  United  States  Circuit  Court, 
District  of  Minnesota,  March  II,  1896  <TS  Fed.  Bep.  200),  an  action  for 
damages  for  injury  to  a  lineman  who  while  engaged,  with  other  employes, 
under  a  foreman  in  erecting  telegraph  poles,  was  Injured  by  the  falling  of 
an  insufficiently  guyed  pole  which  he  had  climbed  by  order  of  the  foreman, 
the  following  is  the  language  of  the  court  in  directing  a  verdict  for  the 


"The  CointT:  I  think  this  was  a  risk  that  the  plain  tiS  assumed  when  he 
was  hired.  It  was  a  part  of  his  duty.  He  was  not  only  to  help  erect  and 
climb  poles  and  string  wires,  but  to  help  put  up  those  gin  poles.  While 
the  business  may  have  been  a  hazardous  one,  he  assumed  the  ordinary 
risks  incident  thereto,  and  among  them  that  of  a  pole  not  being  properly 
guyed,  owing  to  negligence  on  the  part  of  his  fellow  workmen.  Conced- 
ing that  the  foreman  was  a  representative  of  the  oompany,  I  do  not  think 
it  has  anything  to  do  with  the  case.  Plaintiff  was  not  taken  from  any 
partioular  duty  and  put  into  one  that  he  was  not  hired  to  do,  which  was 
extra  hazardous,  and  unnecessarily  exposed  him  to  a  danger  which  he  did 
not  contemplate  by  virtue  of  his  employment;  but  he  was  hired  to  do  just 
what  he  was  ordered  to  do,  and  in  so  doing  the  accident  happened.  I 
think  this  man  was  injured  by  a  risk  which  he  assumed  by  virtue  of  his 
employment,  and  I  instruct  you  that  the  defendant  is  entitled  to  your 
verdict." 

In  Bland  v.  Shrtv^ort  Bdt  Ry.  Co.,  Loalsiana  Supreme  Court,  Jnne 
IS,  18BS  (48  La  Ann.  3ST),  in  which  a  lineman  while  taking  down  a  guy 
wire  from  a  pole  which  had  been  insecurely  planted  was  killed  by  the  fall- 
ing of  the  pole  upon  him,  it  appeared  that  the  vice  of  construction  was 
concealed,  and  that  the  officers  of  a  preceding  board  of  management  had 
been  notified  of  the  defect.     Held,  that  the  compuiy  could  not  excuse 
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itself  on  the  pies  of  want  of  notice;  that  the  lineman  did  not  volnntarHr 
place  himaelf  in  a  dai^erons  positioD,  and  was  bound  to  knowoul;  patent 
defects;  that  the  master  did  not  perfonn  his  duty  of  hxrnishiiig  suitable 
appUanoes. 

In  Atiantie  Ai>e.  Ry.  Co.  v.  Van  Dyke,  United  States  Circuit  Court  of 
Appeals,  Second  Circuit,  Feb.  aO,  189fi  (72  Fed.  Sep.  436),  the  plaintiff  was 
a  lineman  who,  while  at  work  on  a  tower  wagon  making  repairs  to  the 
wiree  of  the  defendant's  trollef  rood,  was  knocked  from  the  tower  wagoa 
and  Injured  by  a  car.  There  was  eTidence  of  an  attempt  to  stop  the  car, 
and  a  question  arose  as  to  the  sufficiencT-  of  the  appliances  for  doiog  so 
quickly.  Held,  proper  to  submit  this  question  to  the  jury,  with  the 
instruction  that  the  defendant  was  not  bound  to  provide  the  very  beet 
appliances,  but  only  such  as  reasonable  and  prudent  men  would  provide. 
In  LouiM  J.  Svndy  v.  Savaraush  St.  RaQroad,  Oeorgia  Supreme  Court, 
Oct.  S,  1809  (H  Qa.  819),  it  appeared  that  the  husband  of  plaintiff  was  a 
motorman  in  the  employ  of  the  defendant;  that  while  standing  upon  the 
step  of  his  car,  with  his  back  to  a  pole  standing  from  twelve  to  eighteen 
incfaes  from  the  car,  and  examining  some  part  of  the  car,  he  was  struck 
on  the  head  by  the  pole  and  killed.  He  knew  the  location  of  the  pole 
and  could  have  seen  it  before  reaching  it.  After  the  accident  the  pole 
was  moved  so  as  to  stand  about  twice  as  far  from  the  track.  Judgment 
of  non-suit  was  alTirnied. 

In  XVhippIe  v.  N.  Y.,  N.  S.  A  Bartford  RaUroad  Co.  and  Crantka  t. 
Saine,  Rhode  Island  Supreme  Court,  July  24,  1SV6  (86  Atl.  Rep.  305,  807, 
respectively),  substantially  the  same  questions  were  decided  in  each  case, 
viz.,that  the  erection  of  a  telegraph  pole  by  .  railroad  company  bo  near  its 
track  as  to  endanger  its  employee  while  performing  their  duties,  is  negli- 
gence; and  that  an  employe  ignorant  of  the  dangerous  condition  and  using 
ordinary  care  cannot  be  said  to  have  assumed  such  risk  as  incident  to  his 
employment. 

In  Kenneson  v.  Wett  End  St.  Ry.  Co.,  Massachusetts  Supreme  Judicial 
Court,  Feb.  2S,  1897,  the  following  is  nearly  the  entire  opinion; 

HoLHES,  J.:  This  is  an  action  for  running  over  the  plaintiff's  intestate 
with  an  electric  car  on  which  ha  was  employed  aa  motorman.  The  oar 
had  reached  its  destination,  Somerville.  Hie  conductor  went  to  the 
Somerville  end,  shifted  the  trolley  and  pushed  in  the  fender.  Thediv^eased 
took  off  the  motor  handles  and  gong  tapper,  went  to  the  other  end,  which 
now  would  be  the  front  of  the  oar,  and  was  seen  to  stoop  down,  and  take 
hold  of  the  fender.  Very  shortly  afterwards,  the  car  started,  and  be  was 
caught  under  the  wheels,  and  fatally  injured.  What  caused  the  oar  to 
start  is  wholly  uncertain.  See  Roaa  v.  Cordage  Co.,  164  Haas.  267.  It  ts 
suggested  that  the  car  was  defective,  but  there  is  no  satisfactory  evidence 
that  it  was,  or,  if  it  was,  that  the  defect  was  or  ought  to  have  been  known 
to  the  defendant,  or  that  it  was  of  such  a  nature  as  to  be  likely  to  cause 
the  start.  It  is  equally  or  more  likely  that  the  car  moved  after  the  trolley 
was  turned  and  readjusted,  because  the  electrioity  had  not  been  folly  shot 
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oflF,  or  because  the  deceased  in  some  wa^  moved  the  oabia  under  the  oar 
which  let  OD  the  power.  Tha  preeiding  judge  waa  right  in  taking  the 
case  from  the  jury. 

la  Baltimore  Trtut,  Ae.  Co.  t.  Atlantia  Traction  Co.,  United  States 
Circuit  Coort,  Northern  District  of  Georgia,  Jane  0,  1890  (09  Fed.  Bep 
BBS),  held  that  the  conductors  of  two  electrio  railway  oars  on  the  same 
road  are  fellow  servants,  and  that  the  common  employer  is  not  liable  for. 
Injury  to  one  of  them  resulting  from  a  collision  caused  by  the  negligence 
of  the  other. 

In  W.  B.  Qier  t.  Los  Angde*  Consol.  Elec  Sff.  Co.,  California  Supreme 
Court,  Julys,  1896  (108  Cal.  129),  a  conductor  on  an  electnc  strict  rail- 
way was  injured  by  being  caught  and  crushed  between  two  cbib.  The 
accident  was  due  to  the  negligent  act  of  the  motorman,  plaintifTs  co- 
employe.  Hdd,  that  there  was  not  Bu£9cient  eTidenoe  of  defendant's  neg- 
ligence in  employing  the  motorman  to  justify  a  verdict  for  plaintiff. 

InSrittonv.  West  Etid  St.  My.  Co.,  Maesachusetla  Supreme  Judicial 
Court,  Feb.  26,  1887  (<6  N.  E.  Eep.  Ill),  fteW,  that  a  paint  shop  superintend- 
ent, acting  as  a  motorman,  w  as  to  be  regarded  as  a  motorman  and  not  as 
a  superintendent,  in  applying  the  employer's  liability  act  (St.  1887,  ch. 
Z7D),  to  an  action  for  injury  to  an  employe  who  was  assisting  by  guiding 
the  trolley. 

For  said  act,  see  note  to  WiHeff  v.  Boston  Elee.  Lt.  Co. ,  tmtz,  p.  8S7. 


Lowell  M.  Rbdpield  and  others,  Respondents,  v. 
Oakland  Consolidated  Steeet  Railway  Compasy, 
Appellant. 

Calif omia  Supreme  Court,  Dec  6, 1895. 

aiO  Cal.  277.) 

Electbic  street  kulway— Injust  to  pabsekoeb. 

The  death  of  a  passenger  upon  a  trolley  car  was  caused  by  the  car  running 
away  and  jumping  the  track. 

The  following  oircumstanoes  appeared:  The  car  was  in  charge  of  the 
motorman  alone.  At  a  switch  he  had  to  go  to  the  rear  platform  to 
adjust  the  trolley.  In  returning  be  fell,  and  the  car  got  away.  He  had 
not  shut  off  the  power  when  he  left  the  front  platform. 

ZGeld,  Uiat  ainoe  In  passing  the  switch  the  attention  of  one  man  was  requi- 
site at  eooh  end  of  the  car,  there  was  ocmclnsive  evidenoe  of  negUgenoe 
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of  the  oompu)7  in  fonuBhing  but  one  man  to  perform  both  duties. 
Or,  if  the  moiormiin  could  have  safely  gone  to  adjust  the  trolley,  provided 
he  flrat  ahut  off  the  power,  then  hia  failure  to  shut  off  the  power  wae 
negUgonoe,  with  which  the  company  was  chargeable. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Alameda  couDtj. 
CommiBsioaers'  decision. 

Chichering,  Thovruu  &  Gregory,  R.  M.  Fitzgerald  and  Carl 
H.  Abbott,  for  appellant. 

Hall  &  Earl,  for  respondents. 

Haynbs,  C.  :  The  defendant,  the  Oakland  Consolidated 
Street  Railway  Company,  operated  an  electric  street  car 
line  between  the  city  of  Oakland  and  Mountain  View 
Cemetery. 

On  May  6,  1893,  Adeline  B.  Redfield  and  her  children, 
Lowell  M.  Redfield  and  Mattie  A.  Redfield,  got  upon  one 
of  the  defendant's  cars,  at  or  near  Mountain  View  Ceme- 
tery, to  return  to  the  city  of  Oakland.  This  car  was 
operated  by  only  one  man,  as  was  customary  upon  that 
line.  The  car  in  question  had  a  solid  glass  partition 
separating  the  body  of  the  car,  in  which  the  seats  were, 
from  the  platform  at  each  end,  which  was  intended  for  the 
motorman ;  and  the  only  way  the  motorman  could  pass 
from  one  end  of  the  car  to  the  other  was  along  the  step  on 
the  outside  of  the  car. 

From  the  cemetery  the  track  runs  towards  the  city, 
for  some  distance,  on  a  practically  level  grade;  then 
ascends  a  grade  to  .the  summit  of  a  hill,  at  a  switch, 
which  is  the  highest  point  of  the  track.  From  that  point 
(he  track  descends.  On  the  summit  of  the  hill  the  travk 
it  comparatively  straight  for  about  thirty-five  feet.  From 
the  switch  the  track  descends  at  a  varying  grade  for  a 
distance  of  about  one-half  a  mile  to  Booth  street,  and  then 
turns  to  the  right,  or  west. 
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When  the  car  was  goiDg  up  the  hill  above  mentioned, 
the  tnotorman,  who  was  then  upon  the  front  end  of  the 
car,  jumped  o£f,  and  got  on  again  at  the  rear  end  of  the 
car,  and  took  hold  of  the  trolley  rope  to  adjust  the  trolley 
around  a  curve  over  the  switch,  the  car  going  up  the  hill 
slowly.  When  the  switch  was  reached  the  motorman  had 
eome  trouble  in  putting  the  trolley  on  the  right  wire.  In 
attempting  to  return  to  the  front  platform,  he  fell  to  the 
ground,  and  when  he  got  up  he  was  unable  to  catch  the 
car,  which  by  this  time  was  going  down  the  hill.  The 
car  ran  down  the  hill  to  the  curve,  where  it  left  the 
track  and  went  across  the  road  on  one  side,  until  it 
struck  the  gutter,  when  it  righted  itself  and  dew  across  a 
field  until  it  stopped.  Said  Adeline  B.  Sedfield  in  some 
way  struck  ber  head  and  fell  off  the  car  after  it  left  the 
track,  and  received  such  injuries  that  she  died  therefrom 
on  the  29ih  day  of  June,  1893. 

This  action  is  prosecuted  by  her  husband,  Horace  A. 
Kedfield,  and  her  two  minor  children,  for  the  recovery  of 
damages.  The  jury  returned  a  verdict  for  the  sum  of 
fourteen  thousand  dollars,  upon  which  judgment  was 
entered;  and  this  appeal  is  from  the  judgment,  and  also 
from  an  order  denying  the  defendant's  motion  for  a  new 
trial. 

The  points  made  by  appellant  will  be  noticed  substan- 
tially in  the  order  in  which  they  are  presented  in  its  brief. 

6.  It  is  also  contended  "that  the  evidence  shows  that  the 
injury  complained  of  was  the  result  of  an  unavoidable 
accident  and  inevitable  casualty,"  and  that,  therefore,  the 
evidence  was  insufficient  to  justify  the  verdict.  The  fact 
that  in  passing  the  switch  the  attention  of  one  man  was 
required  at  each  end  of  the  car  and  that  one  man  could 
not  be  at  both  ends  at  the  same  time,  conclusively  shows 
negligence  on  the  part  of  the  defendant  in  putting  but  one 
man  in  charge  of  the  car  to  perform  both  duties.     Or  if, 
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on  the  other  band,  the  man  in  charge  could  have  stopped 
the  car  by  shutting  oS  the  power,  and  changed  the  trolley 
to  the  proper  wire,  it  was  negligence  for  him  to  leave  the 
motor  with  the  power  on,  and  the  car  in  motion,  to  go  to 
tba  other  end  of  the  car  to  adjust  the  trolley.  The  fall  of 
the  motorman  while  attempting  to  return  to  the  front 
platform  was  accidental,  but  it  was  not  accidental  that  but 
one  man  was  put  in  charge  of  the  car  when  two  were 
required,  or  that  the  one  man  did  not  stop  the  car  to 
adjaat  the  trolley,  if  the  adjustment  could  be  made  in 
that  way.  The  fact  that  for  some  months  one  man  bad 
operated  the  car  without  accident  does  not  ebow  the 
absence  of  constant  danger,  while  the  circumatances 
under  which  the  accident  occurred  show  that  it  might 
have  occurred  many  times,  and  that  it  was  a  constant  and 
continuing  negligence  to  operate  the  car  with  but  one  man 
in  charge. 

We  find  no  ground  upon  wbicfa  the  judgment  and  order 
i^pflftled  from  should  be  reversed,  and  advise  that  they 
bo  affirmed. 

Bb^rlis,  C,  and  Vancliep,  C,  concurred. 
Per  Curiam:  For  the  reasons  given  in  the  foregoing 
opinioD,    the    judgment    and    order  appealed  from   are 
affirmed. 

Nora.— Baa  mU  to  AmvOIe  in.  Oir  CSo.  V.  A^M,  p(Mb 
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Dbkveb  Tbamway  Company  t.  William  Rbid. 

Colorado  Supreme  Court,  April  6, 1S9S. 
(S3  Col.  849.) 


Whether  or  not  it  is  oontributory  negligence  for  a  passenger  to  attempt 
to  alight  from  aelo-wlj  moving  troUej  oar  is  a  question  to  bedetermined 
bj  the  jury  under  the  oiroumstanocs  of  anj  given  case. 

The  doctrine  of  comparative  negligence  prevails  only  in  the  States  of 
G^rgia,  Illinola  and  Tennessee,  and  perhaps  a  few  others. 

Appbai,  by  defendant  from  judgment  of  Court  of  Appeals 
affirming  a  judgment  of  the  District  Court,  awarding 
plaintiff  96,500  damages  for  injuries  sustained  by  a  fall 
from  an  electric  street  car. 

Tbe  opinion  below  is  reported  4  Am.  Electl.  Caa.  332, 
where  tbe  portions  of  the  charge  to  tbe  jury  which  were 
under  consideration  upon  this  appeal  are  set  forth  in  full. 

James  H.  Brovm  and  A.  M.  Stevenson,  for  appellant. 

V.  D.  Markham,  for  appellee. 

Hatt,  0.  J. :  The  plaintiflF,  William  Keid,  at  the  time  of 
the  accident,  was  a  passenger  on  one  of  tbe  street  cars  of 
the  Denver  Tramway  Company.  The  train  in  which  the 
plaintiff  was  riding  consisted  of  two  cars,  both  used  for 
the  carriage  of  passengers,  tbe  first  car  being  what  is 
known  as  a  "motor  car,"  and  the  second  a  "trailer." 
These  cars  were  being  propelled  by  electricity,  communi- 
cated by  means  of  a  trolley  and  wires  overhead.  Tbe 
accident  occurred  between  eight  and  nine  o'clock  in  the 
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evening,  there  being  at  the  time  a  large  number  of 
passengers  upon  the  two  cars. 

The  only  evidence  for  the  plaintiff  as  to  the  accident 
was  given  by  himself.  His  testimony  in  reference  thereto 
is  contradicted  by  several  witnesses  introduced  on  behalf  of 
the  company.  Reid  testifies  that  at  the  time  of  the  acci- 
dent he  was  upwards  of  sixty  years  of  age,  a  blacksmith  by 
trade,  that  be  had  taken  passage  upon  one  of  the  defend- 
ant's trains,  and  paid  five  cents,  the  usual  fare  therefor; 
that  he  desired  to  get  off  at  Tenth  street;  that  when  he 
was  some  distance  away  he  signaled  the  conductor  to  stop 
at  the  next  street,  this  being  Tenth  street;  that  he  was  at 
the  time  sitting  on  the  front  seat  of  the  rear  car;  that  sb 
the  car  approached  Tenth  street  he  was  preparing  to  alight ; 
that  he  arose  in  his  seat,  and  stepped  down  on  the  side 
step,  the  car  at  the  time  moving  alowly;  that  as  be  was 
stepping  down  he  was  thrown  between  the  cars  by  a  sudden 
stop  of  the  cars;  that  by  the,  fall  he  was  rendered  uncon- 
scious, or  at  least  at  the  time  of  the  trial  had  no  recollec- 
tion of  what  occurred  immediately  after  he  fell. 

From  other  witnesses  it  was  shown  that  the  car  was 
stopped  within  a  few  feet  of  the  point  where  the  accident 
occurred;  that  Reid  was  found  lying  in  the  street,  with 
his  foot  in  the  life  guard  in  front  of  the  wheels  of  thp 
trailer;  that  when  he  was  extricated  he  seemed  to  be  in  a 
dazed  'condition,  which  some  of  the  witnesses  attributed 
to  inebriety.  Dr.  Hart,  his  physician,  who  was  summoned 
soon  after  the  accident,  testifies  that  he  found  him  suffer- 
ing from  severe  bruises  and  burns;  that  both  hands  and 
both  ankles  were  burned  somewhat,  his  left  hand  and  left 
ankle  severely;  that  the  left  ankle  was  burned  to  the  bone, 
and  the  bone  covering  torn  to  a  considerable  extent,  and 
that  he  was  bruised  upon  the  back  and  elsewhere  about 
the  body. 

The  theory  of  the  plaintiff  being  that  these  burns  werr 
caused  in  someway  by  escaping  electricity,  that  plaintiff's 
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body  had  come  in  cootact  with  some  part  of  the  car  that 
was  charged  with  electricity,  and  that  when  bis  ankle 
struck  the  ground  the  circuit  was  completed,  experts  wore 
examined,  whose  evidence  tends  to  show  that  the  burns 
might  have  been  caused  in  this  way,  although  expert 
electricians  were  introduced  by  the  defendant,  who  testified 
that  the  burns  could  not  have  been  caused  in  the  manner 
claimed  by  plaintiff,  or  by  electricity  from  the  car  in  any 
way. 

Some  half  dozen  witnesses  were  introduced  on  behalf  of 
defendant,  who  contradicted  bis  statements  as  to  the 
manner  in  which  the  accident  occurred.  These  witnesses 
testified  that  the  plaintiff,  not  waiting  for  the  car  to  atop, 
got  up,  and  stepped  off  in  the  middle  of  the  street,  the 
cars  being  required  to  stop  only  at  the  far  side  of  inter- 
vening streets.  The  conductor  testified  that  he  was 
engaged  in  collecting  £ares  at  the  time,  and  saw  no  signal 
from  Reid  to  stop,  but  that  the  car  was  being  stopped  for 
other  passengers  to  alight. 

The  verdict  is  against  the  weight  of  evidence,  and  it  is 
probable  that  the  result  was  influenced  by  this  improper 
testimony,  and  the  remarks  of  plaintiff's  counsel  [refer- 
ring to  certain  testimony  in  impeachment  of  a  witness,  and 
remarks  of  counsel  with  reference  thereto],  and  therefore, 
the  judgment  must  be  reversed. 

We  are  also  of  opinion  that  the  first  instruction  is 
erroneous.  By  it  the  jury  are  told,  inter  alia,  that:  "The 
plaintiff  getting  up  from  his  seat  and  preparing  to  get  off 
of  the  car  before  the  car  bad  fully  come  to  a  standstill, 
but  was  very  slightly  moving,  was  not  contributory  negli- 
gence on  the  part  of  the  plaintiff,  unless  such  getting  up 
from  his  seat  and  otherwise  preparing  to  get  off  the  car 
and  alighting  therefrom  was  done  in  a  careless  or  negli- 
gent manner  were  the    circumstances  and  surroundings 
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considered.  For,  if  such  negligence — if  there  waa  any — 
OD  the  part  of  the  plaiDtiff,  was  slight,  or  the  remote  cause 
of  the  injury,  he  may  recover,  notwithtandiug  such  slight 
negligence  or  remote  cause," 

In  the  last  few  years  horses  have  been  almost  entirely 
displaced  as  a  motive  power  on  street  car  lines  in  cities 
by  cables  and  electricity,  and  the  operation  of  cars  and 
trains  .correspondingly  accelerated.  Aa  transit  becomes 
more  rapid,  the  dangers  incident  to  street  railway  travel 
are  correspondingly  augmented,  and  aa  the  danger  is 
increased  the  law  exacts  greater  care  on  the  part  of  both 
the  passenger  and  the  carrier.  For  this  reason  many  of 
the  decisions  applicable  to  passengers  on  horse  cars  are 
inapplicable  to  the  newer  methods  of  transportation.  The 
cable  and  electric  service  of  to-day  more  nearly  resembles 
the  ordinary  railway  train,  and  the  case  law  which  has 
grown  up  with  reference  to  the  latter  is  more  in  point.  It 
has  been  held  in  a  number  of  cases  that  a  passenger  upon 
a  railway  "has  no  right  to  attempt  to  alight  from  a  train 
of  cars  when  in  motion,  and  if  he  undertakes  to  do  so 
without  the  knowledge  or  direction  of  any  employe  of  the 
company,  it  is  at  his  peril."  Sccor  et  al,  v.  T.  P.  &  W. 
Ry.  Co.,  10  Fed.  Rep.  15,  and  cases  cited;  2  Wood'sRail- 
way  Law,  §g  305,  1126;  Hutchinson  on  Carriers,  g  643; 
Solomon -v.  Manhattan  Ry.  Co.,  103  N.  Y.  438. 

In  other  jurisdictions  it  has  been  held  that  in  case  of 
injuries  received  by  a  passenger  in  alighting  from  a 
slowly  moving  train,  the  question  of  plaintiff's  negli- 
gence is  a  question  of  fact  for  the  jury  to  determine. 
And  this  seems  to  be  the  trend  of  recent  authority, 
although  this  rule  ie  subject  to  some  exceptions. 
Beach  on  Contributory  Negligence,  Section  147;  Leslie  y, 
Wabafk,  Ac.  Ry.  Co.,? 88  Mo.  50;  Taylor  v.  Missouri  Pacific 
By.  Co.,  Mo.  26  App.  336;  Penn.  R.  Co.  v.  Lyon^,  129 
Pa.  St.  113;  Covington  v.  Western,  See,  B.  R.  Co  81 
Ga.  273. 
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The  latter  view  we  think  the  bettar  ooe-  aa  applied  to 
passangera  upon  electric  cars.  Iq  this  case  the  plaiatiff 
says  that  he  was  preparing  to  leave  the  train  by  stepping 
down  on  the  side  step,  when  he  was  violently  thrown  to 
the  ground.  This  being  the  preparation  stated  by  the 
plaintiff,  the  jury  must  have  believed  from  the  instruction 
that  they  were  not  at  liberty  to  hold  him  guilty  of  contrib- 
utory negligence  by  reason  of  this  act,  unless  performed 
in  a  careless  or  negligent  manner.  The  accident  occurred 
between  eight  and  nine  o'clock  at  night.  The  plaintiff 
was  at  the  time  upwards  of  sixty  years  of  age,  and  whether 
ther,  in  these  circumstances,  it  was  negligent  oo  his  part 
to  thus  step  down  on  the  moving  car,  was  not  a  question 
of  law  for  the  court,  but  a  question  of  fact  for  the  jury. 

Then,  again,  this  instruction  seems  to  recognize  com- 
parative  degree  sof  negligence.  It  is  misleading  in  thig 
respect,  if  not  positively  erroneous.  Outside  of  the  States 
of  Illinois,  Georgia  and  Tennessee,  and  perhaps  a  few 
others,  such  comparison  is  not  permitted;  the  test  else- 
where being  the  plaintiff's  contributory  negligence.  And  it 
may  now  be  considered  as  well  established  outside  of  the 
above  jurisdiction  that  in  cases  of  this  character  the  plaint- 
iff cannot  prevail  if  his  own  negligence  contributed  to  the 
injury,  and  without  which  it  would  not  have  happened. 
Lord  V.  Pueblo  Smelting  &  Refining  Co.,  12  Colo,  390;  Beach 
Coiitrib.  Neg.  g  34;  O'Keefex.  Chicago,  &c.  Railroad  Co.,  32 
Iowa,  467;  Wells  v.  N.  Y.  &e.  Railroad  Co.  24  N.  Y.  181; 
Wilds  r.  Hudson,  &c.  Railroad  Co.,  24  N.  Y.  430;  Louia- 
viUe,  &c.  Railway  Co.  v.  Shanks,  94  Ind,  698;  Starry  v, 
Dubuque,  &c.  Railroad  Co.,  51  Iowa,  419. 

For  the  reasons  given,  the  judgment  of  the  Court  of 
Appeals  will  be  reversed,  with  directions  to  reverae  the 
judgment  of  the  trial  court.     Reversed. 

KoTE.—  See  note  to  DanvUk  St.  Car  Co.  v.  Payrie,  pott 
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Thb  Ciciko  and  Pboviso  Stbset  Railway  Coupant  v. 
Frank  Mbixnbb. 

lainoiMSupniM  Court,  October  11,  IS3S, 
(IW  m.  S90.) 


It  ii  not  oontrib  atoiy  negligence  as  matter  of  law  for  a  person  to  attempt 

to  board  an  electric  rtreet  car  wbile  in  motion. 
QuMtiona  of  negligence  and  oontribntorj'  negligence  held  properly  Bob- 

mitted  to  the  jury. 

Appeal  by  defendant  from  judgment  of  Appellate  Court, 
affirming  a  judgment  of  tbe  trial  court  entered  upon  the 
verdict  of  a  jury  in  an  action  for  damages  for  personal 
injuries  received  b  j  plaintiff  while  attempting  to  board  an 
electric  street  car. 

WiU*am  E.  Bamum,  John  A.  Pott  and  John  B.  Brady, 
for  appellant. 

Brandi  &  Hoffman,  for  appellee. 

Justice  Phillips  delivered  the  opinion  of  the  court: 
One  of  the  errors  assigned  for  the  reversal  of  this  judg- 
ment is  tbe  refusal  of  the  trial  court  to  iostruct  the  jury  to 
find  for  the  defendant,  at  the  close  of  tbe  plaintiff's  evi- 
dence, and  the  refusal  of  the  court  to  give  a  like  instruction 
that,  as  a  matter  of  law,  the  plaintiff  bad  failed  to  make 
out  his  case,  which  was  asked  at  the  close  of  the  argument. 
It  is  urged  that  the  evidence  of  plaintiff  did  not  warrant 
the  .'jury  in  finding  that  the  injury  of  plaintiff  was  tbe 
result  of  defendant's  negligence,  as  charged  in  tbe  declara- 
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tioD,  and  also  that  the  evidence  of  plaintiff  establishes 
that  he  was  not  at  the  time  of  his  injury  in  the  exercise  of 
reasonable  care  and  caution.  Both  of  these  matters  are 
ordinarily  questions  of  fact,  to  be  determined  in  the  trial 
and  appellate  courts.  As  this  court  has  frequently  held, 
it  is  not  our  province  to  determine  or  pass  upon  such  ques- 
tions, further  than  to  ascertain  whether  or  not  there  was, 
at  the  close  of  plaintiff's  case,  evidence  tending  to 
prove  the  facts  alleged  in  the  declaration,  and  whether, 
at  the  close  of  all  the  testimony,  when  the  motion  to 
instruct  for  plaintiff  was  refused,  the  evidence,  with 
all  the  inferences  which  the  jury  can  justly  draw 
from  it,  was  insufficient  to  support  a  verdict  for  plaintiff, 
and  that,  if  one  was  returned,  it  must  be  set  aside. 
Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  Richards, 
152111.59;  Wenona  Coal  Co.  v.  Ilolmquist,  352  id.  581; 
Pulman  Palace  Car  Co.  T.  Laach,  143  id.  242;  Purdy  v. 
Sail,  134  id.  298;  Chicago  and  Northwestern  Railway  Co. 
V.  Dunleavy,  329  id.  332;  Bartelott  y.  International  Bank, 
339  id.  259;  Simmorte  v.  Chicago  and  Tomah  Railroad  Co., 
310  id.  340. 

Two  elements  alleged  in  the  declaration,  and  necessary 
to  be  established  by  plaintiff  before  he  could  recover,  were 
negligence  of  the  defendant,  as  charged,  and  that  the 
plaintiff  was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety.  It  is  not  the  province  of  this  court  to  say 
whether  these  facts  are  proven.  The  evidence  before  the 
trial  court  and  jury  tended  to  show  that  plaintiff,  on 
August  10,  1893,  was  on  Madison  street,  in  Chicago, 
about  two  blocks  east  of  Desplaines  avenue.  .  He  was 
walking  east  on  the  north  side  of  Madison  street,  intend- 
ing to  board  an  east  bound  car  on  defendant's  line.  When 
a  car  approached,  and  was  distant  one  hundred  and  fifty 
or  two  hundred  feet,  plaintiff,  still  being  on  the  sidewalk 
on  the  north  side  of  the  street,  signaled  to  the  motorman, 
by  throwing  up  his  hand.     He  then  proceeded  diagonally 
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to  the  middle  of  the  street,  and  contiaued  walking  easter- 
wardly,  in  the  space  between  the  iwo  street  car  tracks. 
The  next  street  crossing  east  of  this  was  Thomas  street. 
He  continued  between  the  two  tracks  some  twenty-five  feet 
east  of  this  crossing,  when  the  car  overtook  him.  Plaint- 
iff contends  that,  before  the  car  reached  him,  he  bad  seen 
the  motorman  turn  the  brake,  so  that,  when  he  attempted 
to  get  on,  the  car  Lad  slackened  down  to  a  ^peed  of  about 
four  or  five  miles  an  hour.  He  was  still  on  the  left  band 
or  the  north  side  of  the  track,  and  desired  to  get  on  the 
front  platform.  As  the  car  went  by,  be  caught  the  band 
rails  on  each  side  of  the  front  platform,  when  be  says  the 
speed  of  the  car  was  suddenly  accelerated,  and  he  lost  bis 
hold,  was  dragged  some  forty  feet  or  more,  and  thrown 
under  the  wheels,  and  hia  left  hand  was  crushed  off.  The 
material  parts  of  plaintiff's  testimony,  as  above  set  forth, 
were  corroborated  by  two  spectators  who  witnessed  the 
occurrence — one  from  the  street,  and  the  other  in  an 
adjoining  yard,  not  far  distant.  Many  of  these  facts  were 
contradicted  by  the  motorman  and  four  passengers  on  the 
front  platform,  who  testified  that  the  car  was  running  at 
a  speed  of  seven  or  eight  miles  an  hour  when  it  reached 
appellee,  and  that  the  speed  bad  not  been  decreased,  for 
the  reason  that  no  'signal  was  seen,  and  that  the  speed 
was  not  accelerated,  but,  on  tbe  contrary,  tbe  current  was 
turned  off,  and  the  brake  applied,  as  soon  as  plaintiff 
attempted  to  get  on.  It  was  cocteoded  and  testified  to  by 
these  witnesses  that  plaintiff  had  his  back  turned  to  the 
car  while  walking,  and,  aa  tbe  car  approached  and  over- 
took him,  be  attempted  to  catch  it  with  both  bands;  that 
the  motorman  at  once  attempted  to  stop  the  car,  and  did  so 
within  a  space  of  thirty-five  or  forty  feet.  Some  passen- 
gers in  the  car  also  testified  that  there  was  no  decrease  in 
speed  until  after  the  accident  occurred. 

In  tbe  discussion  of  the  question  as  to  whether  the  court 
erred  in  refusing  to  instruct  tbe  jury  to  find  for  defendant, 


by  Google 


ILLINOIS,  1895. 


Railway  Co.  v.  Heixi 


ouly  the  facts  as  presented  and  shown  by  plaintiff's  evidence 
will  be  considered. 

The  serious  results  of  the  injury  to  appellee  are  not  dis- 
puted. He  vas  a  cabinet  maker,  and  his  skill  as  such 
depended  on  the  use  of  both  his  hands. 

We  have  examined  this  record  with  the  utmost  care,  to 
ascertain  if  this  judgment  is  by  it  sustained.  Negligence 
is  ordinarily  a  question  of  fact  for  the  jury.  In  Wabash 
Railway  Co.  V.  Brown,  152  111.  484,  this  court  has  said: 
"Negligence  is  ordinarily  a  question  of  fact.  Where  the 
evidence  on  material  facts  is  conflicting,  or  where,  on  any 
disputed  facts,  fair  minded  men  of  ordinary  intelligence 
may  differ  as  to  the  inferences  to  be  drawn,  or  where,  on 
even  a  conceded  state  of  facts,  a  different  conclusion  would 
reasonably  be  reached  by  different  minds,  in  all  such  cases, 
negligence  is  a  question  of  fact.  .  .  .  With  all  the 
facts  considered,  if  there  is  a  reasonable  chance  of  conclu- 
sions differing  thereon,  then  it  is  a  question  for  a  jury. 
Negligence  may  become  a  question  of  law  where,  from  the 
facts  admitted  or  conclusively  proved,  there  is  no  reason- 
able chance  of  different  reasonable  minds  reaching  different 
conclusions."  To  hold  that  the  trial  court  should  have 
given  the  general  instruction  as  asked,  this  court  must 
hold  that  it  was  not  a  question  of  fact  as  to  whether  or  not 
plaintiff  was  guilty  of  negligence  contributing  to  the 
injury,  but  that  it  was  a  question  of  law,  and  was  negll- 
gence  j}er  8e  for  the  plaintiff  to  attempt  to  board  the' car 
in  question,  running  at  the  rate  of  speed  as  shown.  If 
it  was  a  question  of  fact,  then  it  waa  properly  submitted 
by  the  trial  court  to  the  jury. 

This  court  has  held  in  a  number  of  cases  that  it  is 
negligence  for  a  passenger  to  get  off  a  train  of  which  the 
motive  power  is  steam,  while  the  c«ri  are  in  motion. 
lUifwis  Central  Railroad  Co.  v.  Lutz,  84  III.  593;  Ohio  and 
Mississippi  Railway  Co.  v.  Stratton,  78  111.  88;  Illinois  Cen- 
tral Railroad  Co.  v.  Chambers,  71  111.  619;  Illinois  Centra 
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Hailroad  Co.  v.  Slatton,  54  111.  138 ;  Chicago  and  Alton  Sail- 
road  Co.  v.  Randolph,  53  III.  510.  Iq  Chicago  and  Alton 
Railway  Co.  v.  Scales,  90  111.  586,  thia  court  aaid,  p.  5»2: 
"If  it  is  to  be  regarded  dangerous  for  a  paaaenger  to  get 
o£F  a  train  of  cars  in  motion,  it  ia  likewise  dangeroua  to 
get  on  the  train  when  in  motion.  If  a  person  is  guilty  of 
such  negligence  when  getting  off  a  train  of  cars  in  motion 
as  will  preclude  a  recovery  for  the  injury  received,  upon 
the  same  principld  and  for  the  same  reason  a  person 
injured  in  getting  on  a  train  in  motion,  and  in  consequence 
thereof,  should  be  regarded  guilty  of  such  negligence  as 
will  prevent  a  recovery."  The  courts  of  other  States  have 
adopted  the  same  rule,  that  it  is  negligence  for  a  passenger 
to  alight  from  a  moving  train  of  cars,  the  motive  power  of 
which  is  steam. 

The  rule  as  applicable  to  steam  railways  is  relaxed 
when  applied  to  horse  cars  or  street  railways.  Terre  Haute, 
etc.  Railroad  Co.  v.  Btick,  96  Ind.  346;  SloncTV.  Pennsyl- 
vania Co.,  98  lad.  384.  Beach  on  Contributory  Negli- 
gence, section  90,  says:  "It  is  well  settled  that  it  is  not 
contributory  negligence  per  se  for  one  to  alight  from  or  to 
board  a  moving  street  car,  and  here,  again,  we  find  the 
severity  of  the  rule  as  applicable  to  steam  railways  essen- 
tially relaxed,"  Booth  on  Street  Railway  Law  (sec.  336) 
lays  down  the  same  rule  in  the  following  language: 
"Although  the  act  of  boarding  a  car  while  in  motion  ia 
always  attended  with  some  risks,  the  rules  applicable  to 
persons  entering  cars  operated  by  steam  are  noE  usually 
applied  with  the  same  strictness  to  street  railways  operated 
by  horse  power.  It  is  a  general  rule,  establiahed  by 
numerous  decisiona,  that  if  a  person  who  has  the  free  use 
of  his  faculties  and  limba  has  given  proper  notice  of  his 
desire  to  be  taken  up,  and  the  speed  of  the  car  has  been 
slackened  in  the  usual  manner,  it  is  not  negligence  per  se 
to  attempt  to  get  on  while  it  is  moving  slowly,  and  that) 
if  a  person  is  injured  under  such  circumstances,  the  ques- 
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tion  of  his  contributory  negligeDce  ia  ordinarily  out  of 
fact  for  the  jury." 

The  doctrlDe  is  established  is  nearly  all  of  the  States 
-ffhere  the  question  has  arisen  that  it  is  not  negli- 
gence per  8«  for  a  passenger  to  board  or  alight  from  a 
street  car  operatwl  by  horse  power,  and  the  question 
of  contributory  negligence  is  one  of  fact  for  the  jury. 
McDonough  T.  Metropolitan  Railway  Co.,  137  Mass.  210; 
Eppendorf  v.  Brooklyn,  etc.  Railroad  Co.,  69  N.  Y.  195; 
Ganiard'V.  Rochester  City,  etc.  Railroad  Co.  (Sup.)  2  N.  Y. 
Supp.  470;  Morrison  v,  Broadway,  etc.  Railroad  Co.,  130 
N.  Y.  166;  People'8  Passenger  Railroad  Co.  v.  Green,  56 
Md.  84;  North  Chicago  Street  Railroad  Co.  v.  Williams,  140 
111.  275.  In  the  case  of  Sahlgaardv.  St.  Paul  City  RaiU 
way  Co.,  48  Minn.  232,  where  the  motire  power  of  the  car 
was  a  cable,  the  same  rale  as  abore  stated  was  held  also 
to  be  applicable. 

In  large  and  populous  cities,  where  cars  are  constantly 
receiTing  and  discharging  passengers  at  crossings,  it  is  a 
well  known  fact  that  many  of  such  passengers  board  cars 
and  alight  iberefrom  before  the  car  has  come  to  a  full  atop, 
and  that  they  do  so  usually  with  perfect  safety.  It  ia  well 
known,  also,  that  street  car  companies  tacitly  invite  niany 
passengers  to  board  and  alight  from  their  cars  by  checking 
up  to  a  alow  rate  of  speed,  and  immediately  starting  up  at 
a  greater  speed  when  the  passenger  is  safely  aboard  or  has 
alighted.  It  would  be  impossible  for  a  court  to  lay  down 
the  rule  as  to  what  particular  rate  of  speed  would  be 
sufficient  notice  to  a  passenger  that,  if  he  attempted  to  get 
on  or  oflf,  he  would  be  held  guilty  of  contributory  negli- 
gence. It  would  also  be  a  great  hardship,  and  unjust,  to 
lay  down  a  general  rule  that  a  passenger  attempting  to 
board  any  street  car  while  in  motion  at  all  should  be  held 
in  contributory  negligence.  Every  person  is  supposed  to 
know  that  the  boarding  of  a  moving  train  or  car  is  attended 
with  the  danger  of  a  misstep  or  fall,   and  a  fall  beside  a 
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moTing  car  is  liable  to  bring  some  part  of  the  body  or 
limbs  Id  danger  of  being  crushed.  Ii  is  the  duty  of  those 
haring  control  and  management  of  cars  designated  for 
traffic  on  the  public  streuts  to  bring  such  cars  to  a  full  atop 
at  such  places  aa  are  convenient  and  necessary  for  the  pur- 
pose of  dischargiug  and  receiving  passengers,  and  it  is  no 
leas  the  duty  of  passengers,  in  getting  on  or  off  such  cars, 
to  observe  due  precaution  for  their  own  safety.  We  can- 
not say,  however,  that  it  is  inconsistent  with  ordinary  care 
and  caution  for  a  person  to  board  a  street  car  while  in 
motioa.  Whether  one  has  not  exercised  due  care  or 
caution  in  so  doing  is  to  be  determiued  by  the  particular 
circumstances  in  each  case,  and  is  therefore  a  question  of 
fact  to  be  submitted  to  the  jury. 

The  cases  heretofore  cited  in  which  it  has  been  held  that 
it  is  not  negligence  per  se  for  a  person  to  board  or  alight 
from  a  street  car  while  in  motion  have  reference,  in  a  great 
degree,  to  horse  cars.  As  we  have  stated,  there  is  a  wide 
distinction  in  cases  of  such  motive  power,  as  the  act  is  not 
in  itself  negligence,  while  in  cars  propelled  by  steam  it  ia 
negligence  to  do  so.  Where  the  motive  power  is  electric- 
ity, a  question  not  entirely  free  from  diflSculty  is  pre- 
sented. The  modern  progress  of  methods  of  transportation, 
the  recent  discoveries  of  the  possibilities  of  electricity  as 
a  motive  power,  and  the  perfection  which  it  has  within  a 
few  years  'developed  and  attitined,  have  demonstrated  a 
power  popular  as  a  method  of  transit.  The  purpose  to 
which  a  power  of  this  character  is  applied  must  to  some 
extent  be  considered.  Electricity  has  now  in  a  great 
measure  auperseded  horse  power.  The  same  style  of  cars, 
and  often  the  same  cars,  are  used,  the  same  streets  are 
traversed,  and  a  like  number  of  stops,  and  in  like  places, 
are  made,  to  receive  and  deliver  passengers.  Electricity 
aa<A  motive  power,  while  stronger  and  more  powerful  and 
with  possibilities  of  a  greater  speed,  is  at  the  sam^  time 
more  nearly  under  the  control  of  the  person  in  charge, 
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than  borsfl  power.  The  strict  rule  in  force  regarding  the 
negligeQce  of  a  person  alighting  or  boarding  an  ordinary 
train  of  steam  cars  bad  for  it  many  good  and  sufficient 
reasons,  which  are  not  applicable  to  the  electric  car,  as  in 
general  use.  In  the  latter  case,  stops  are  frequent,  and 
opportunity  for  great  speed  is  not  presented.  Steps  for 
passengers  are  near  the  ground,  and  the  chances  of  a  mis- 
step or  fall  are  not  so  great  as  in  steam  cars,  aa  con* 
structed.  Streets  on  such  lines  are  generally  paved,  and 
in  that  respect  passengers  may  as  safely  depart  or  board 
such  cars  in  one  place  as  another,  whereas,  in  the  case  of 
steam  cars,  platforms  are  generally  provided.  While  in 
electric  [cars  the  possibilities  of  speed  are  greater  than  in 
the  case  of  horse  cars,  yet  the  general  operation  and 
management  of  such  cars  so  nearly  approaches  to  that  of 
'  horse  cars  that  it  must  be  held  that  the  same  rule  of  law 
which,  in  the  cases  cited  and  a  long  line  of  other  cases, 
holds  that  it  is  not  negligence  per  se  to  board  or  depart 
from  such  cars  while  in  motion,  is  also  applicable  to 
electric  cars. 

It  follows,  therefore,  from  this  application  of  the  rule, 
that  in  the  case  at  bar  it  was  solely  a  question  of  fact  as 
to  whether  or  not  there  was  negligence  in  the  acts  of  the 
defendant,  or  contributory  negligence  on  the  part  of  the 
plaintiff.  There  was  evidence  tending  to  prove  the  facta 
alleged  in  the  declaration,  and  it  was  not  error  in  the  trial 
court  to  refuse  the  general  instruction  asked.  It  was 
proper  for  the  court  to  submit  the  question  to  the  jury. 


HOTK.— See  note  to  DanviUe  SI.  Car  Co.  v.  Payne,  pott. 
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The  State  op  MAttTLAVD  to  the  use  of  Mary  Sharkey 
V.  Lake  Rolahd  Elevated  Railway  Coupamy. 

Maryland  Court  of  AppeaU,  Jutu  IS,  1S96, 

tlMJiaiQ     STBCIX     BAILWAT  — INJUKY    TO     PAflSEKOEK  —  COHTSIBnTORT 
MBaUOBMCB. 

A  passenger  who,  though  acquainted  with  the  line  and  with  its  dangers, 
and  in  Bpite  of  a  warning  notice  conapicuously  placed  in  the  car,  steps 
vpon  the  foot  board  of  amoving  trollej  car  for  the  purpose  of  ali^ting, 
Usbodj  being  outside  the  car,  and  is  struck  by  a  trolley  poet,  and 
tnjured,iaguiltyof  contributory  negligence  which  bars  recovery  against 
the  railway  company. 

Appeal  by  plaintiff  below  from  judgment  of  Baltimore 
Superior  Court. 

M.  R.  Walter,  Joseph  8.  Seuisler  and  Charles  M.  Heuisler, 
for  the  State. 

I.  N.  Steel,  J.  E.  Semmea  and  F.  K.  Carey,  for  appellee. 

BussuM,  J.:  Thia  Is  an  appeal  by  tbe  plaintiff  below 
from  the  rulingfl  of  Dobler,  J.,  silting  in  the  Superior 
Court  of  Baltimore  city  without  the  intervention  of  a  jury, 
in  a  suit  brought  by  tbe  appellant  (plaintiff  below)  against 
the  appellee  for  the  recovery  of  damages  for  tbe  death  of 
the  husband  of  tbe  equitable  plaintiff,  caused  by  the  alleged 
negligence  of  the  appellee.  The  appellee  runs  and 
operates  an  electric  railway,  for  the  transportation  of 
passengers  only,  from  the  corner  of  North  and  Fayette 
■treets,  in  Baltimore  city,  to  Roland  Park,  in  Baltimore 
county.  There  were  two  sets  of  tracks,  running  north 
and  south,  on  Roland  avenue,  the  distance  between  which 
was  61  inches.     The  wires  supplying  the  electric  fluid  by 
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which  the  cars  are  propelled  are  supported  by  poles,  ten 
inches  in  diameter,  planted  between  these  tracks.  The 
car  on  which  this  accident  occurred  was  an  open  or 
summer  car,  and  waa  constructed  without  guards  ao  that 
paasengers  could  enter  or  alight  on  either  side.  It  had 
eight  or  ten  rows  of  seats  running  transversely,  and  a 
footboard  on  each  side,  extending  its  entire  length.  This 
car  projected  one  foot  over  the  tracks  and  the  footboard 
six  inches  additional,  making  the  entire  projection  eigh- 
teen inches.  On  the  morning  of  September  11, 1894,  Jamas 
T.  Sharkey,  the  husband  of  the  equitable  plaintiff,  boarded 
this  car  on  its  trip  north  to  Roland  Park.  He  had  often 
ridden  on  it  before,  and  always  got  off  at  Cold  Spring  lane. 
He  took  a  seat  on  the  left  side,  the  fourth  row  from  the 
rear.  After  the  car  left  Heath  Brook  Station,  and  while 
it  was  some  distance  from  Cold  Spring  lane,  he  looked 
back  several  times,  but  the  conductor  who  was  at  the 
rear  end,  with  his  manifest  in  his  hand,  preparing  to 
make  it  up,  did  not  see  him.  He  then  arose,  and  placed 
his  left  foot, which  was  nearest,  on  the  foot  rail,  as  if  to 
alight,  caught  with  both  hands  the  two  uprights  between 
the  benches,  one  in  each  hand,  and  was  turning  around 
and  motioning  the  conductor,  and  while  in  that  position, 
and  while  the  car  was  some  distance  from  Cold  Spring 
lane,  and  moving  rapidly,  was  struck  by  one  of  the  poles 
planted  between  the  tracks,  thrown  from  the  car,  and  died 
in  about  two  hours  afterwards.  At  each  end  of  the  car 
there  was  a  notice  warning  passengers  (1)  against  riding 
OD  the  platform,  or  putting  their  beads  or  arms  out  of  the 
windows;  (2)  prohibiting  jumping  on  or  off  the  car  while 
in  motion ;  (3)  that  cars  stop  for  passengers  at  cross  streets 
only;  (4)  against  attempting  to  leave  the  car  on  the  bridge 
over  Stony  Run,  at  any  point,  or  on  the  elevated  railway, 
except  at  stations;  and  (6)  admonishing  them  that  "loss 
of  life  or  iujury  to  persons  may  result  from  a  violation  of 
that. notice. "     At  the  closeof  the  testimony  the  defendant 
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offeivd  a  prayer  asking  the  court  "to  give  judgment  in  its 
favor  against  the  plaintilf,  because  the  undisputed  evi- 
dence in  the  case  shows  that  the  death  of  the  said  Sharkey 
vaa  directly  coutributed  to  byhJs  own  negligence,"  which 
was  graated,  and  from  thia  ruling  this  appeal  ia  taken. 
There  is  no  difSculty  about  the  law  applicable  to  the  facts 
just  set  forth.  There  being  direct  evidence  of  the  cause  of 
the  injury,  there  is  no  room  for  the  invoking  of  a  presump- 
tioD  in  rtigard  to  it,  because  the  proof  of  the  fact  rebuts  the 
presumption.  Andrews  case,  39  Md.  329;  Philadelphia, 
&c.  B.  Co.  V.  Stebhing,  62  Md.  518.  The  responsibility 
of  the  appellee  for  the  safe  carriage  of  passengers  is 
founded  upon  contract.  The  law  casts  on  it  the  obligation  of 
providing  safe  means  of  transportation,  and  the  employ- 
ment of  skilful  agents:  and,  while  it  is  responsible  for  the 
consequences  of  any  failure  'or  omission  ia  this  respect, 
as  well  as  for  the  negligeuce  of  its  agents,  there  is  also 
imposed  on  the  passengers  the  duty  to  obey  the  reasonable 
regulations  of  the  company  in  entering,  occupying  and 
leaving  its  cars;  and  nothing  less  than  some  existing 
necessity,  beyond  his  control,  can  justify  a  passenger  in 
a  breach  of  his  contract,  and  render  the  company  liable 
for  injuries  received  in  consequence  of  a  known  violation 
of  such  regulations.  Pennaylvania  R.  Co.  v.  Zebe,  33 
Pa.  St.  318.  And  this  court  has  uniformly  held  that  in 
such  a  case  the  question  of  negligence  on  the  part  of  the 
passenger  is  a  legal ; question  for  the  court  to  decile. 
"Wilkinson's  case  30  Md.  233;  Andrew's  case,  39  Md.  329; 
Oason's  case,  72  Md.  877.  In  this  case  the  undisputed 
evidence  shows  that  Sharkey  had  frequently  ridden  on 
this  car,  that  the  warning  against  jumping  o£f  the  car 
while  in  motion  was  conspicuously  posted,  and  that  by 
the  exercise  of  reasonable  care  he  could  have  known  what 
was  necessary  for  his  own  safety.  The  accident  was  the 
direct  result  of  his  infraction  of  the  rules  of  ^the  company. 
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made  for  the  safety  and  protection  of  those  who  traveled 
in  its  cars.  There  was  suitable  and  sufficient  provision 
made  within  the  cars  for  all  the  passengers.  There  waa 
ample  room  to  have  turned  around  inside  the  car,  and 
attracted  the  attentiou  of  the  conductor  either  sitting  or 
standing;  but,  instead  of  availing  himself  of  this  means, 
he,  voluntarily,  and  without  any  occasion  therefor,  took 
an  exposed  position,  placing  one  foot  outside,  and,  with 
his  body  beyond  the  car  line,  attempted  to  alight  from  a 
rapidly  moving  car,  with  hia  back  to  the  poles,  which  he 
knew  were  there.  Andrew's  case,  39  Md.  329;  Leonhardts 
case,  66  Md.  70;  Cason's  case,  72  Md.  382.  The  case  of 
Baltimore  &  Potomac  R.  Op.  v.  Swann,  81  Md.  400,  has 
been  earnestly  pressed  upon  ua  to  sustain  the  appellant's 
contention  as  to  negligence  on  the  part  of  the  appellee  in 
the  location  of  the  poles  and  in  the  arrangement  and 
management  of  the  car.  In  that  case  the  female  plaintiff 
had  purchased  a  ticket,  and  had  acquired  a  right  to  be 
conveyed  in  one  of  the  carrier's  passenger  coaches.  The 
carrier  substituted  a  baggage  car,  and  in  the  course  of  the 
journey  she  was  injured;  and  this  court  held  that  negli- 
gence could  not  be  imputed  to  the  passenger  because  she 
took  passage  in  the  baggage  car,  when  no  other  means  was 
offered ;  and  that  the  questions  whether  the  carrier  bad 
made  diligent  eifort  to  procure  a  passenger  car,  and 
whether  the  baggage  car  was  a  safe  vehicle,  were  proper 
questions  to  be  submitted  to  the  jury.  In  this  case  no 
such  questions  arise.  The  appellee  had  furnished  a 
passenger  coach,  which,  so  far  as  the  record  discloses, 
was  a  safe  vehicle  for  the  transportation  of  passengers, 
and  in  doing  so  fulfilled  its  obligation  to  carry  the  pas- 
senger safely,  "so  far  as  it  could  be  done  by  the  exercise 
of  the  highest  degree  of  care  and^skill  which  was  consistent 
with  the  undertaking."  Nor  is  there  anything  in  this 
case  tending  to  impute  any  negligence  to  the  appellee  in 
the  Btructure  and  care  of  its  track,  or  in  any  of  the  sub- 
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sidiary  arrangements  Qeceaaarj  to  the  safety  of  the 
psBsenger.  The  appellee's  cars  being  propelled  by  electric- 
ity, it  was  necessary  that  the  trolley  wires,  charged  with 
electricity,  should  be  suspended  over  the  tracks,  and  to 
do  this  it  was  necessary  that  poles  should  be  placed 
between  the  tracks  for  their  support.  There  is  nothing  in 
the  record  indicating  that  the  location  of  the  poles  between 
the  tracks  or  the  distance  from  the  tracks  at  which  they 
were  planted  was  either  unusual  or  dangerous  in  railway 
construction.  Kor  was  there  any  negligence  on  the  part 
of  the  defendant  company  in  failing  to  have  a  bar  on  the 
left  hand  side  of  the  car.  There  was  no  obligation  on 
the  defendant  company  to  restrict  passengers  to  their 
places,  nor  to  prevent  persons  old  enough  and  intelligent 
enough  to  take  care  of  theraaelves  from  acta  of  imprudence. 
Passengers  who  performed  their  part  of  the  contract  for 
transportation  by  obeying  the  regulations  of  the  company 
were  not  endangered  by  the  proximity  of  the  poles  to  the 
tracks,  nor  injured  by  the  absence  of  the  bar  on  the  left 
side  of  the  car.  Nor  was  the  failure  of  the  conductor  to 
see  Sharkey's  signal  negligence  on  his  part.  The  next 
stop  was  Cold  Spring  lane,  to  which  station  Sharkey  was 
destined,  and  the  conductor  was  only  bound  to  attend  the 
signal  in  time  to  stop  the  car  at  that  station.  For  these 
reasons  we  are  of  opinion  that  there  was  do  error  in  the 
ruling  of  the  court  below,  and  the  judgment  will,  there- 
fore, be  affirmed. 

NOTB,—  B«a  note  to  DanviUe  St.  Car  Cq.  t.  Paj/ne,  pott. 
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Omaba  Stsekt  Railway  Company  v.  Walteb  I.  Martin. 

JfOratka  Supreme  Court,  April  10, 1S96. 
(48  Neb.  66.) 


It  ia  not  oontributoiy  neKligence  as  matter  of  law,  for  a  penon  to  attempt 
to  board  an  electric  street  car  wtieu  it  is  in  lootion. 

Altbou^  BUob  penoQ  negliKently  exposed  himself  to  danger,  yet  he  maf 
teooTer  against  the  company  if  the  latter,  after  discoTering  his  danger, 
inflicted  the  injur;  upon  him  because  of  its  failure  to  exercise  ordinary 
care,  or  If  it  failed  to  exercise  ordlnar]'  care  to  disooTer  the  danger  in 
season  to  avoid  it. 

Appeal  by  defendant  below  from  judgmeDt  of  District 
Court,  Douglas  county.     Facts  stated  ia  opinion. 

John  L.  WebtteT,  for  plaintiff  in  error. 

Oeorge  W.  Cooper,  contra. 

Ragas,  0. :  Walter  I.  Martin  sued  the  Omaha  Street 
Railway  Company,  in  the  District  Court  of  Douglas 
county,  for  damages  which  be  alleged  he  had  sustained 
by  reason  of  the  negligence  of  the  employes  of  that  com- 
pany, while  attempting  to  board  one  of  its  cars,  Martiu 
had  a  verdict  and  judgment,  and  the  street  railway  com- 
pany prosecutes  to  this  court  a  petition  in  error. 

1.  Martin,  in  his  petition,  alleged  that  the  servants  of 
the  railway  company  negligently  failed  to  stop  its  train  of 
cars  at  the  usual  stopping  place  a  reasonable  and  suffi- 
cient length  of  time  to  permit  him  to  safely  get  on  the 
cars,  "and,  just  aa  plaintiff  was  in  (he  act  of  ascending 
VOL.  VI — 27. 
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the  steps  of  the  .  .  .  back  car  of  said  train,  defend- 
ant's ....  servants  ....  then  in  charge  of 
.  .  said  cars  .  .  .  did  so  negligently  and 
carelessly  mauage  said  train  of  cars  .  .  .  that  said 
cars  were  suddenly  and  rapidly,  aod  without  notice  or 
warning  to  plaintiff,  rted  forward.  .  .  .  thereby 
▼iolently  throwing  plaintiff  to  and  upon  the  surface  of  the 
street,  and  under  said  moving  car."  The  street  railway 
company  in  its  answer,  among  other  things,  alleged  "That 
said  plaintiff  negligently  and  carelessly  endeavored  to 
board  said  train  while  it  was  in  motion,  instead  of  waiting 
for  the  same  to  come  to  a  stop;  .  .  .  that  said  plaint- 
iff, in  so  endeavoring  to  board  said  train  while  In  motion, 
slipped  and  fell,  and  so  was  injured."  On  the  trial,  Martin 
himself  testified  as  follows:  "I  took  up  my  grip  when  I 
went  to  signal  the  car — the  motorman  in  charge  of  the  car. 
I  came  over  to  the  track,  aud,  when  the  front  car  got 
along,  it  was  going  a  little  too  fast  to  board,  and  I  stepped 
out,  and  when  the  rear  car  came — the  front  end  of  the 
rear  car  came  along — the  car  almost  stopped,  jual  about 
stopped;  and  I  took  hold  of  the  hand  rail,  and  put  my  foot 
on  the  step,  and  was  raising  myself  up  to  put  my  right 
foot  up  the  next  step,  and  there  was  a  sudden  jerk  and  it 
threw  me  on  the  street. "  The  conductor  of  the  car  by  which 
Martin,  in  attempting  to  board  it,  was  hurt,  testified  as 
follows:  "Well,  sir,  I  noticed  the  motorman  applying  his 
brake,  and  I  looked  over  and  saw  a  man  standing  there, 
so  I  applied  my  brake  to  let  a  man  off  the  train.  At  that 
time  it  was  going  a  little  slow,  because  we  were  going 
down  grade,  any  way,  and  the  first  thing  I  saw  was  when 
we  got  to  about  the  corner,  I  saw  Mr.  Martin.  I  saw  a 
man  with  a  package.  .  .  .  As  we  slowed  up  to  let 
bim  on,  the  train  came  nearly  to  a  perfect  standstill.  Mr. 
Martin — I  didn't  know  what  bis  name  was  at  that  time — 
he  caught  hold  of  the  front  end  of  the  trailer  with  his 
right  hand,  and  I  saw  then  he  couldn't  get  a  good  foot 
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hold  with  his  left  foot,  got  a  good  foothold  with  his  right 
foot ;  and  I  noticed  that,  and  made  a  grab  for  him  and  he 
slipped." 

The  first  assignment  of  error  argued  in  the  brief  is 
directed  to  the  refusal  of  the  District  Court  to  give  certain 
instructions  requested  by  the  street  railway  company,  and 
it  is  insisted  that  the  court  erred  in  refusing  to  give  these 
instructions,  as  they  embodied  the  law  of  the  case  appli- 
cable to  the  testimony  given  iu  support  of  its  theory  of  the 
accident.     The  first  of  these    instructions  is  as  follows: 

The  second  instruction  is  as  follows:  "The  jury  are 
instructed  that  if  you  find  from  all  the  evidence  that  the 
accident  to  the  plaintiff  was  caused  or  brought  about  by 
his  attempt  to  get  on  board  the  train  while  the  train  was 
being  brought  to  a  stop,  but  before  the  train  had  come  to 
a  full  stop,  then  he  was  guilty  of  contributory  negligence, 
and  cannot  recover,  and  your  verdict  should  be  for  the 
defendant."  This  instruction  the  court  did  not  err  in 
refusing  to  give.  It  was  not  for  the  court  to  any  whether 
or  not  Martin  was  guilty  of  negligence  in  attempting  to 
board  this  train  while  it  was  moving.  The  court  might 
have  properly  told  the  jury  that,  if  Martin  attempted  to 
step  on  the  train  while  it  was  in  motion,  that  was  evidence 
tending  to  prove  negligence,  but  it  was  for  the  jury  to  say 
what  the  efi'ect  of  that  evidence  was.  Omaha  Street  Bail- 
road  Co.  V.  Craiff,  39  Neb.  602,  was  an  action  for  damages, 
brought  by  Miss  Craig  against  the  railway  company  for 
injury  which  she  alleged  she  bad  sustained  through  the 
negligence  of  that  company  in  not  bringing  the  car  to  a 
standstill  when  she  was  about  to  alight  therefrom.  The 
railway  company's  theory  of  the  accident  was — and  its 
evidence  tended  to  support  it—that  Miss  Craig's  injury 
was  caused  by  her  stepping  from  the  car,  while  it  was  in 
motion,  to  the  platform  or  foot  board  thereof,  and  not  hold- 
ing   to    the    uprights    at    the    ends  of    the  seats.     The 
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eminent  counsel  who  makes  the  argument  for  the  street 
railwsy  company  in  the  case  at  bar,  in  the  Craig  case 
pressed  this  court  to  decide,  as  a  matter  of  law,  that  if 
Hiss  Craig  stepped  from  the  car  while  in  motiou,  and  was 
thereby  injured,  this  act  raised  against  her  a  ooncluaive 
presumption  of  negligence.  Answering  that  argument, 
the  court  said:  "But  we  think  that  Miss  Craig's  stepping 
out  on  the  platform  of  the  car  before  it  came  to  a  full 
stop,  at  the  time  and  under  the  circumatancea,  and  her 
failure  to  avail  herself  of  the  hand  holds  on  the  uprights 
of  the  seats,  were,  at  most,  facts  to  be  submitted  to  the 
jury  as  eTidence  tending  to  show  negligence  on  her  part. 
Reasonable  men  might  honestly  draw  different  conclusions 
as  to  whether  this  act  or  omission  of  Miss  Craig's  was, 
under  the  circumstances,  negligence;  and  therefore  it  was 
for  the  jury  to  say  whether  the  evidence  of  what  she  did, 
and  what  she  omitted  to  do,  warranted  a  conclusion  of 
negligence  on  her  part  It  is  for  the  court  to  say  what  act 
or  omission  is  evidence  of  negligence,  bat  it  is  for  the 
jury  to  say  whether  the  evidence  establishes  negligence." 
The  third  instruction  refused  was  as  follows:  "The  jury 
are  instructed  that  it  was  the  duty  of  the  plaintiff  to  wait 
until  the  train  had  come  to  a  stop  before  attempting  to 
get  on  board  the  car,  and  if  you  find  from  the  evidence 
that  the  train  was  being  brought  to  a  stop,  but  before  the 
train  had  come  to  a  fall  stop  the  plaintiff  attempted  to  get 
on  Jhe  car,  and,  in  so  doing,  slipped  and  fell,  then  the 
plaintiff  ^cannot  recover,  and  your  verdict  should  be  for 
the  defendant."  What  has  just  been  said  in  reference  to 
instruction  No.  2  disposes  of  the  assignment  that  the  court 
erred  in  refusing  to  give  this  instructiou. 

The  fourth  instruction  refused  was  as  follows:  "The 
jury  ar*  further  instructed  that,  in  determining  whether 
the  plaintiff  attempted  to  get  on  board  the  train  before  the 
train  had  come  to  a  full  stop,  you  should  take  into  account, 
not  only  the  evidence  of  the  defendant's  witnesses,    bat 
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also  such  witnesses  as  were  called  by  the  plaintiff,  if  any, 
who  testified  that  the  traia  had  not  come  to  a  full  stop 
when  the  plaintiff  attempted  to  get  on  board."  This  was, 
in  effect,  asking  the  court  to  aay  to  the  jury:  One  of  the 
matters  being  litigated  here  is  whether  Martin  attempted 
to  board  the  train  while  it  was  in  motion.  The  defend- 
ant's witnesses,  and  some  of  Martin's  witnesses,  have 
testified  that  he  did.  You  should  consider  the  evidence 
of  all  these  witnesses.  It  was  the  duty  of  the  jury  to 
consider  all  the  evidence  of  all  the  witnesses.  The  jury 
was  eworn  to  try  the  case  according  to  the  evidence,  and 
we  will  not  presume  they  did  not;  but  we  do  not  think  the 
District  Court  was  under  any  obligation — if,  indeed,  such 
a  course  would  have  been  proper— to  single  out  one  point 
being  litigated,  and  aay  to  the  jury,  All  the  witnesses  on 
one  side  of  the  case  have  testified  that  a  certain  thing  was 
done,  and  part  of  the  witnesses  on  the  other  side  have 
testified  that  this  thing  was  done,  and  you  should  consider 
the  evidence  of  these  witnesses.  This  would  have  been 
not  only  to  give  too  much  prominence  to  one  point  being 
litigated,  hut  to  tell  the  jury  to  consider  only  the  evidence 
directed  to  one  side  of  the  matter  in  dispute. 

The  fifth  instruction  refused,  of  which  complaint  is 
made,  was  as  follows:  "The  jury  are  further  instructed 
that  the  fact  that  the  plaintiff  was  carrying  a  package,  as 
described  by  himself  and  other  witnesses,  was  a  circum- 
stance requiring  upon  his  part  a  higher  degree  of  care, 
while  attempting  to  get  on  board  the  train,  than  if  ha  had 
not  been  burdened  or  incumbered  by  such  package."  The 
plaintiflf  was  required  to  exercise  ordinary  care,  and 
nothing  more.  The  law  requires  every  reasonable  man  to 
exercise  caution  commensurate  with  the  obvious  peril 
with  which  be  is  confronted;  but  this  means  no  more  than 
that  he  is,  under  aU  circumstances,   required  to  exercise 
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ordinary  care,  the  danger  and  hia  knowledge  thereof  con- 
sidered.    City  of  Beatrice  7.  Reid,  41  Neb.  214. 

One  criticism  of  counsel  is  directed  to  that  part  of  the 
instruction  quoted  in  which  the  court  told  the  jury,  in 
effect,  that,  if  they  should  find  that  Mnrtin  had  negli> 
gently  expo3ed  himself  to  danger,  yet  he  might  recover,  if 
the  railway  company,  after  discovering  his  danger, 
inflicted  the  injury  upon  him  because  of  its  failure  to 
exercise  ordinary  care.  This  instruction  was  correct. 
See  Union  P.  Railway  Co.  v.  Merles,  36  Neb.  204;  Chicago, 
B.  &  Q.  Railroad  Go.  v.  Qrahlin,  38  Neb.  90;  Shearman 
&  Redfield,  Negligence,  sec.  25.  But  counsel  says  that 
the  instruction  was  erroneous  because  not  applicable  to  the 
facts  in  evidence  in  the  case:  (1)  Because  the  evidence  did 
not  show  that  Martin  had  placed  himself  in  a  position  of 
danger.  The  evidence  introduced  in  behalf  of  the  rail- 
way company  all  tended  to  show  that  Martin  attempted 
to  board  this  train  while  it  was  in  motion,  and  we  think 
it  a  matter  of  common  sense  that  a  person,  when  about  to 
step  on  or  oET  a  moving  train,  is  in  a  situation  of  danger. 
The  second  argument  is  that  the  instruction  was  not 
applicable  because  the  evidence  does  not  disclose  that  the 
railway  company  knew  that  the  plaintiff,  Martin,  was  in 
danger.  We  have  already  quoted  the  evidence  of  the 
conductor  of  the  train,  to  the  effect  that  Martin  attempted 
to  step  on  the  train  while  it  was  in  motion,  and  that  he, 
the  conductor,  saw  that  he  was  abouD  to  fall  and  that  he 
attempted  to  catch  him.  Another  criticism  made  to  this 
instruction  is  to  that  part  of  it  by  which  the  court  told  the 
jury  that  the  railway  company  would  be  liable  for  Martin's 
injury  if,  after  discovering  his  danger,  it  failed  to  exer- 
cise ordinary  care,  or  if  it  did  not  discover  his  danger, 
because  of  its  failure  to  exercise  ordinary  care;  in  other 
words  the  argument  is  that  the  railway  company  was  only 
bound  to  exercise  ordinary  care  after  it  discovered  Martin's 
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danger,  and  that  its  employes  were  under  no  obligation  to 
observe  Martin  or  hia  conduct  until  they  found  him  in  a 
dangerous  situation.  Under  the  circumstances  in  evidence 
in  this  case,  we  do  not  think  the  court  erred  in  telling  the 
jury  that  the  railway  company  would  be  liabla  for  Martin's 
injury  if  it  failed  to  exercise  ordinary  care  after  discover- 
ing bis  dangerous  'situation,  or  if,  through  its  want  of 
ordinary  care,  it  failed  to  discover  his  dangerous  situation 
until  too  late.  The  evidence  is  undisputed  that  Martin 
signaled  the  train  to  stop;  that  the  conductor  and  the 
motorman  saw  him,  and  slowed  the  train  down,  and  that 
he  had  a  grip  in  his  hand,  and  that  he  was  intending  and 
attempting  to  board  the  train.  Under  these  circumstances, 
it  was  incumbent  upon  the  employes  of  the  railway  com- 
pany to  know  that  Martin  was  on  the  train  before  they 
started  it.  Chicago,  B.  &  Q.  Railroad  Co.  v.  Grahlin,  38  Neb. 
90,  was  an  action  by  Grablin,  as  administrator,  against 
the  railroad  company,  for  negligently,  as  he  alleged,  causing 
the  death  of  his  child,  while  trespassing  on  the  railway 
company's  track.  The  railway  company  requested  the 
trial  court  to  instruct  the  jury  as  follows:  "You  are 
instructed,  ...  if  you  find  that  the  negligence  of 
the  boy  in  going  upon  the  track  caused  or  contributed  to 
the  injury,  you  must  find  a  verdict  for  the  defendant, 
unless  you  further  find  that  the  company  or  its  servants 
were  wilfully  or  recklessly  negligent  after  the  boy  was 
discovered,  or  that  the  engineer  wilfully  avoided  seeing 
the  boy  on  the  track  sooner  than  he  did  see  him."  The 
refusal  of  the  District  Court  to  give  this  instruction  was 
assigned  here  as  error,  but  the  court  sustained  the  action 
of  the  trial  judge,  and  held  that  if  the  engineer  could,  hy 
exercising  such  vigilant  and  careful  lookout  as  was  con- 
sistent with  his  other  duties  as  engineer,  have  s«en  the 
boy  in  time  to  save  him,  then  his  neglect  to  exercise  such 
careful  and  vigilant  lookout  was  negligence.  These  are 
the  only  assignment  of  error  which  we  deem  it  necessary 
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to  notice.     The  judgment  of  the  District  Court  is  in  all 
things  right,  and  is  affirmed.     Affirmed. 

Note.— See  note  to  DanviUeSt.  Car  Co.  r.  Fayne,  Boat. 


East  Omaha  Stkeet  Railway   CoMPAinr  t.   Lkwib  N. 

GODOLA. 
Nifyra^a  Supreme  Court,  March  17, 18S7. 

EUCnuC  BTKKKT  BjULW^X  —  INJURY  TO  7ABSEH<]ES. 

When  an  electric  motor  train,  orovded  Insida  and  out  with  passengers, 
is  run  into  a  curve  at  such  apeed  and  with  such  force  aa  to  tooa  peiaoiui 
Beated  within  to  the  opposite  side  of  the  oar,  and  to  throw  others  from 
the  platform  of  the  motor  and  trailer  to  the  groaad  while  striving  to 
maintain  their  positious  thereon,  a  finding  of  negligence  is  neither  un- 
reasonable nor  unwarranted. 

It  i«  not  oontributoTT  mtgllgeace  per  as  to  ride  upon  the  platfona  of  an 
electric  street  car. 

Whether  or  not  the  line  of  an  electric  railway  Is  constructed  upon  private 
property  is  inmiaterial  in  an  action  for  damages  based  upon  n^lect  of 
the  duty  of  the  comoany  as  a  common  carrier. 

Case  of  thisseriea  cited  in  opinion,  appearing  in  bold  faoed  type:  JYay  v. 
OmiOui  St.  Ey.  Co.,  vol.  6,  p.  407. 

Appeal  hy  defendant  from  judgment  of  District  Court, 
Douglas  county.     Facta  stated  in  opinion. 

V.  0.  Striekler,  for  plaintiflf  in  error. 

TTm.  F.  Gurley  and  Frank  T.  Ransom,  for  defendant  in 
error. 

Post,  C.  J.:  The  East  Omaha  Street  Railway  Company, 
hereafter  called  the  defendant,  ia  engaged  in  operating  a 
suburban  railway  by  means  of  electricity,  the  initial  point 
of  its  line  of  road  being  Sherman  avenue,  near  the  eastern 
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boundary  of  the  city  of  Omaha,  and  its  terminus  at  Court- 
land  Beach,  between  four  and  five  milea  distant.  From 
Sherman  avenue  the  course  of  the  defendant's  track  is 
due  east,  along  what  is  described  as  Locust  street,  to  a 
point  about  midway  between  the  city  and  the  Missouri 
river,  from  whence  it  extends  north  to  Courtland  Beach.  - 
On  the  6th  day  of  August,  1893,  as  alleged  by  the  defend- 
ant in  error,  hereafter  called  the  plaintiff,  he  took  passage 
upOD  one  of  the  defendant's  trains  at  Courtland  'Beach  for 
Omaha,  and  the  said  defendant,  in  consideration  of  the 
usual  fare  therefor,  undertook  to  safely  carry  him  to  bis 
aforesaid  destination;  that  the  train  upon  which  the 
plaintiff  had  taken  paiisage  was  greatly  crowded,  as  the 
defendant's  servants  well  knew,  yet  notwithstanding  such 
fact,  and  in  disregard  of  their  duty  to  the  plaintiff  and 
the  other  passengers  thereon,  the  conductor  and  motor- 
man  in  charge  of  said  train  negligently  and  carelessly 
caused  the  same  to  be  run  into  and  upon  the  curve  of  the 
defendant's  said  track  at  Locust  street,  at  an  unusual  and 
dangerous  rate  of  speed,  whereby  the  plaintiff  was  thrown 
from  said  train,  in  consequence  of  which  be  suffered  per- 
sonal injuries,  to  bis  damage,  &c.  The  plaintiff  recovered 
Id  the  District  Court  upon  the  cause  of  action  stated,  and 
the  defendant  proaecutea  error.  The  allegations  of  the 
answer  will  sufficiently  appear  from  our  discussion  of  ibe 
questions  presented  by  the  brief  and  argument  of  counsel 
for  the  defendant. 

It  is  first  insisted  that  there  is  a  failure  of  proof  to 
sustain  the  allegation  of  negligence,  and  that  the  speed  of 
defendant's  train  at  the  time  of  the  injury  was  both  rea- 
sonable and  necessary,  in  view  of  the  circumstances  of  the 
case.  But,  as  said  by  counsel  for  plaintiff,  men  in  human 
affairs  judge  largely  by  results;  and  when,  as  is  clearly 
shown  by  the  record  herein,  a  motor  train,  crowded  inside 
and  out  with  passengers,  is  run  into  a  curve  with  such 
force  as  to  toss  persona  seated  within  to  the  opposite  side 
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of  the  car,  and  to  throw  others  from  the  platform  of  the 
motor  and  trailer  to  the  ground  while  striving  to  maintain 
their  positions  thereon,  a  finding  of  negligence  fails  to 
strike  the  judicial  mind  as  either  unreasonable  or 
uawarranted.  In  [^this  connection  a  brief  reference  to 
evideDce  may  not  be  out  of  place.  Sergeant  Wbalen,  a 
police  officer  of  the  city  of  Omaha,  testified  that  he  lost 
his  hold  upon  the  front  platform  of  the  trailer,  and  was 
thrown  off,  when  the  train  struck  the  curve.  Arthur 
Creighton,  who  was  sitting  upon  the  dashboard  of  the 
trailer,  and  holding  with  his  right  hand  to  the  hood  of  the 
car,  was,  as  be  testified,  thrown  over  the  head  of  a  frieod, 
and  lit  upon  the  ground  10  to  15  feet  distant.  Dr. 
Carpenter  testified  that  as  the  train  struck  the  curve  he  saw 
several  men  flying  through  the  air,  and  was  being  thrown 
off  himself.  John  W.  Parr,  whea  asked  about  what 
occurred  when  the  traiu  reached  the  curve  at  Thirteenth 
and  Locust  streets,  answered:  "I  don't  know  what  street 
it  is,  but  where  they  throwed  everybody  off,"  Philip 
McLarnen  was  asked,  "What  occurred  when  you  got  to 
that  point?"  meaning  the  curve  in  question,  and  replied: 
"They  went  around  that  curve  at  a  pretty  good  hickory. 
There  was  several  of  them  took  a  tumble;  they  rolled  off 
like  pumpkins."  Mr.  Lloyd,  who,  with  his  wife  and  son, 
was  seated  inside  the  motor,  testified  that  he  was  thrown 
to  the  opposite  side  of  the  car,  and  that  the  passengers 
were  in  a  state  of  commotion.  There  was  evidence  ending 
to  prove  that  the  speed  of  the  train  when  it  struck  the 
curve  was  from  12  to  15  miles  an  hour,  Mr.  Cray,  the 
conductor  in  charge,  testified  that  he  was  running  from  7 
to  10  miles  an  hour,  and  admitted  that  it  was  unsafe  to  go 
around  the  curve  in  question  at  a  rate  of  speed  exceeding 
5  miles  an  hour.  It  is  true  the  foregoing  statements  are 
in  part  contradicted  by  the  witnesses  for  the  defendant,  but 
the  evidence,  under  the  well  established  rule  of  this  court, 
is,  to  say  the  least,  quite  sufficient  to  sustain  the  verdict 
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upon  the  issue  of  negligence  in  tbe  operation  of  the  train. 
The  plaintiff  was  not,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  riding  upon  the  platform  of  the  motor. 
Germantowti  Pass.  Ry.  Co.  v.  Walling,  97  Pa.  St.  55 ;  Nolan 
T.  Brooklyn  City  &  Newtown  R.  Co.,  87  N.  Y.  63;  TijpeJta 
City  K  Co.  v.  Higgs,  38  Kan.  379;  Matz  v.  St.  Paul  City 
R.  Co.,  52  Minn.  169;  Geitz  v.  Milwaukee  City  R.  Co.,  72 
Wis.  807;  City  Ry.  Co.  v.  Lee,  50  N.  J.  Law,  438;  Upham 
V.  Detroit  City  R.  Co.,  85  Mich.  12.  It  ia,  on  the  other 
hand,  as  said  in  Fray  v.  Omaha  St.  My.  Co.,  44  Neb.  167, 
evidence  of  negligence  on  the  part  of  a  street  railway  com- 
pany to  carry  passengers  greatly  in  excess  of  the  seating 
capacity  of  its  trains,  and  permitting  them  to  stand  upon 
the  platforms  and  steps  of  its  cars.  Again,  street  rail- 
way companies  are,  as  was  held  in  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890,  and  Pray  v.  Omaha  St. 
Ry.  Co.,  supra,  common  carriers,  and,  as  auch,  are  bound 
to  exercise  more  than  ordinary  skill  and  precaution,  in 
order  to  insure  the  safety  of  passengers  upon  their  trains. 
The  question  of  tbe  plaintiff's  alleged  contributory  negli- 
gence was  fairly  submitted  to  the  jury,  and  tbe  binding 
upon  that  isaue  will  not  be  disturbed  in  this  proceeding. 
This  case  is,  upon  the  evidence  adduced,  clearly  within  the 
rule  recognized  in  the  authorities  above  cited.  The  plaint- 
iff's  witnesses  agree  that  the  train  in  question  was  crowded 
to  its  utmost  capacity,  not  only  the  space  inside  the  cars, 
but  the  platforms  of  the  motor  and  trailer.  It  is  further 
shown  that  the  defendant  was  in  the  habit  of  permitting 
passengers  to  stand  in  the  aisles,  and  upon  the  platforms 
of  its  cars;  and  that  Mr.  Lazarus,  who  at  the  date  named 
was  acting  in  the  capacity  of  assistant  superintendent  (m* 
train  dispatcher,  was  present,  and  personally  gave  orders 
for  the  starting  of  the  overcrowded  train.  True,  there 
was  evidence  tending  to  prove  the  presence  of  a  printed 
card  notifying  passengers  not  to  stand  upon  the  platforms, 
bat  there  was,  on  the  other  hand,  evidence  that  the  card 
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above  mentioDed  was  not  posted  until  after  the  accident 
which  resulted  in  the  injury  complaiued  of.  It  is  also 
claimed  that  the  conductor  protested  against  the  appro- 
priation of  the  platform  by  passengers,  but  upon  that  point 
also  the  evidence  is  conflicting,  and,  as  we  have  said, 
sufficient  to  sustain  the  verdict. 

Complaint  is  made  of  the  exclusion  of  evidence  to  prove 
that  the  defendant's  line  of  road  is  constructed  upon 
private  property.  The  purpose  of  the  evidence  offered 
was,  if  wo  understand  the  position  of  counsel,  to  prove  that 
the  defendant  company  is  not  'liable  as  a  common  carrier. 
But  that  proposition  is  not,  it  seems  to  us,  entitled  to 
serious  consideration.  The  defendant,  by  undertaking  to 
transport  passengers  for  hire  between  Courtland  Beach 
and  the  city  of  Omaha,  assumed  the  relation  towards  its 
patrons  of  a  common  carrier,  and  the  character  of  its  ease- 
ment in  the  right  of  way  is  wholly  immaterial.  Vide 
Bout.  Law  Diet.  tit.  "Common  Carrier;"  Id.  Rap.  A  L. 
Law.  Diet. 

Judgment  affirmed. 
IToTM.— Bee  not*  to  Danville  St.  I^.  Co.  v.  Paj/tu,  pott. 


by  Google 


NEW  YOEK,  1896. 


Wood  V.  Railroad  Co. 


Jaubs  E.  "Wood,   Reapondent,  v.  The  Bbooklyk   City 
Kailboad  Company,  Appellant. 

N.  T.  Si^reme  Court,  AppellaU  DivUion,  Second  Dept.,  May,  1836. 
(S  App.  Div.  493.) 
Elbotbic  stkekt  bailwat— Iiwdbt  to  I 


The  prOTisioT]  o/  the  Qeneral  Bailroad  Law  (Laws  1890,  Chap.  140,  g  0), 
that  a  railroad  oompanf  shall  not  be  liable  tor  lajurles  to  paasengeia 
while  riding  on  the  platform,  does  not  apply  to  street  railroads. 

It  is  not  oontribiitorf  negligence  per  ae  for  a  passenger  to  ride  oa.  the  foot 
rail  of  a  trollej  car,  there  being  no  room  within. 

If  the  oonditlon  of  the  oar,  or  the  poeition  of  a  vehiole  standing  in  a  street, 
he  suoh  as  to  uprise  the  motorman  that  there  is  reasonable  liability  ot 
ooOiidon,  eren  though  it  may  be  ocoasloDed  bj  the  movement  of  the 
T^iole,  It  is  negligenoe  on  hie  part  to  proceed. 

Case  of  this  serlee  cited  in  opinion,  appearing  in  bold  fooed  type:  MeOrath 
T.  Brooklyn,  Aa,  R.  Co.,  toI.  6,  p.  123. 

Appeal  by  defendant  from  jadgment  of  Supreme  Court, 
Kings  county,  entered  upon  the  verdict  of  a  jury;  also 
from  Of  der  denying  motion  for  new  trial  upon  the  minutes. 

Morrit  &  WkUehome,  for  the  appellant. 

Elliott,  Jones,  Breckinridge  &  Dater,  tor  the  respondent. 

Cdlleh,  J. :  Thia  is  an  action  to  recover  damages  for 
personal  injuries.  The  plaintiff  entered  as  a  passenger 
upon  an  open  car  of  the  defendant,  which  was  so  crowded 
that  he  was  obliged  to  ride  on  the  step  that  runs  along 
side  of  that  class  of  cars.  As  the  car  wrs  proceeding  on 
itfl  course  along  Flatbush  avenue,  a  team  of  horses,  draw- 
ing a  truck,  was  being  watered  at  a  trough  along  the 
curb.     The  team  and  truck  stood  somewhat  diagonally 
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in  the  street,  the  heads  of  the  horses  being  at  the  trough 
and  the  rear  end  of  the  truck  further  out  in  the  carriage- 
way. As  the  car  passed  the  truck  the  plainti£f  was  struck 
by  the  tailboard  of  the  truck,  knocked  to  the  ground  and 
injured.  While  one  of  the  witnesses  for  the  plaintiff 
testified  that  the  truck  did  not  move  when  the  car  was 
passing,  the  weight  of  the  evidence  tends  to  show  that  the 
truck  was  backed  somewhat  during  that  time.  The 
motorman  testified  that  the  truck  backed,  but  did  not  state 
for  what  distance.  The  conductor  testified  that  there 
were  three  or  four  feet  between  tt  le  car  and  the  truck. 
One  of  the  witnesses  for  the  defendant  said  the  truck  went 
back  a  couple  of  feet  and  another  that  "it  did  back  a  little." 
At  the  close  of  the  evidence  the  defendant  moved  to  dismiss 
the  complaint,  both  on  the  ground  of  the  contributory 
negligence  of  the  plaintiff  and  that  no  negligence  had  been 
established  on  the  part  of  the  defendant.  The  motion  was 
denied  and  the  defendant  excepted.  The  denial  of  this 
motion  presents  the  only  question  to  he  considered  on  this 
appeal. 

The  contributory  negligence  of  the  plaintiff  was  a  ques- 
tion for  the  jury.  In  Vail  v.  Broadway  R.  R.  Go.  (147  K. 
Y.  377),  the  Court  of  Appeals  definitely  decided  that  the 
provision  of  the  General  Kailroad  Law  of  1850  (chap.  140, 
sec.  46),  that  the  company  should  not  be  liable  for  injuries 
to  passengers  while  riding  on  the  platform  of  a  car,  did 
not  apply  to  street  railroads.  In  McGrath  v.  BrooMyn, 
Queens  Co.,  etc  R.  S.  Co.,  87  Hun,  310,  it  was  decided 
that  riding  on  the  side  steps  of  the  cars,  where  the  cars 
were  so  crowded  as  not  to  permit  the  passenger  to  obtain 
a  place  within  them,  was  not  negligence  per  se.  To  the 
same  effect  are  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y. 
135;  Ginna  v.  Second  Ave.  R.  R.  Co.,  67  id.  596;  Nolan -v. 
Brooklyn  City  &  Newtown  R.  R.  Co.,  87  id.  63. 

We  think  also  that  there  was  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant,  and  that  It  was 
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proper  to  aubmit  that  quustioo  to  the  jury.  It  m&y  be 
conceded  that,  at  the  time  the  niotormaD  sought  to  run  his 
car  past  the  staading  truck,  there  was  room  enough  for 
the  car  to  have  passed  without  striking  the  truck,  but  this 
does  not  necessarily  establish  that  the  motormau  was  free 
from  fault.  He  was  aware  or  should  have  been  aware  of 
the  crowded  condition  of  his  car  and  that  passengers  were 
riding  on  the  side  steps.  He  was  also  bound  to  consider 
the  possibility  of  at  least  slight  movement  in  the  position 
of  the  truck.  The  horses  were  being  watered,  and  it  ia 
said  to  be  a  common  fact  that  horses,  as  they  have  finished 
drinking,  naturally  back  from  the  trough.  One  of  tho 
witnesses  testifies  that  such  was  the  case  at  the  time  of 
this  collision.  Therefore,  if  the  condition  of  the  defend- 
ant's car  or  the  position  of  the  truck  was  such  as  to  apprise 
the  motorman  that  there  was  a  reasonable  liability  of 
collision,  even  though  it  might  be  occasioned  by  the  move- 
ment of  the  truck,  it  was  negligence  on  his  part  to  have 
proceeded.  The  case,  in  this  respect,  seems  to  fall  within 
the  principle  of  Seidlinger  v.  Brooklyn  City  R.  R.  Co.,  28 
Hun,  503,  and  O'Malley  v.  Met.  Street  Railway  Co.,  decided 
by  this  court  at  the  April  term  (3  App.  Dir.  259).  In  the 
latter  case  a  passenger  was  struck  by  the  end  of  boards, 
carried  in  a  vehicle  which  had  been  proceeding  in  advance 
of  the  car  and  then  turned  out  of  the  tracks.  It  was 
claimed  that  the  vehicle  had  completely  cleared  the  track 
and  subsequently  backed  on  the  car.  We  there  held: 
"The  proof  showed  that  a  due  regard  for  existing  circum- 
stances called  upon  the  driver  to  consider  the  liaiblity  of 
the  wagon  to  be  cut  off  in  its  passage  on  the  narrow  street, 
and  forced  back  down  the  grade,  which  would  inevitably 
bring  it  in  contact  with  the  car."  That  rule  is  equally 
applicable  to  the  case  at  bar.  The  driver  was  bound  to 
consider  not  only  the  existing  position  of  the  truck  in 
relation  to  the  car,  but  also  the  probability  of  that  position 
being  changed,  so  as  to  endanger  the  passengers. 
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The    judgment  and  order    appealed    from  should    be 
affirmed,  vith  coats. 
All  concurred. 
Judgment  and  order  affirmed,  with  costs. 

NeU.— See  note  to  DanvtOe  Strtet  Car  Co.  t.  Fagne,  po«f. 


Amnib  a.   Gilmobb,   Appellant,  t.   Bbooelth  Heiqhtb 
'Railroad  Coupany,  Respondent. 

New  YorkSuprtme  Court,  Appettatt  Dtvition,  Saxmd  Dept,  Jwu,  1896. 

{«  App.  Div.  117.) 

ElAOtBIO  SnUER  RAILWAY— DnTT  TO  PASSEMaKB, 

There  being  eridenoe  that  the  plaintiff,  while  boarding  one  of  defend&nt'B 
deotrio  oub,  was  struck  in  the  cheek  b7  a  brake  handle  wbiok  tbe 
inotonuua  bad  set  k>  aa  to  hold  the  car  at  net,  and  bad  then  left  the 
platform;  held,  that  a  presumption  of  defendant'*  ne^genoe  aroae. 
which  it  was  called  upon  to  oreroome,  and  that  tlie  oom{daiat  waa 
impioperij  dismissed. 

Appbal  from  judgment  of  City  Court  of  Brooklyn, 
entered  upon  a  diemisaal  of  the  complaint  after  all  the 
evideDoe  had  been  presented;  also  from  order  denying 
plaintiff's  motion  for  new  trial  upon  the  minutes. 

Jtufui  L.  SeoU,  for  the  appellant. 

Morrii  &  Whitehouse,  for  the  respondent. 

WiLLARD  Bartlett,  J. :  We  think  that  this  is  a  case 
in  which  a  jury  should  be  allowed  to  determine  whether 
the  defendant  was  or  waa  not  negligent,  aa  charged  in  the 
complaint. 

Near    the  Brooklyn  terminus    of  the  New  York    and 


by  Google 


NEW  YORK,  1896.  433 

Oilmore  t.  Railroad  Co. 

Brooklyn  bridge  is  a  car  staod  coDsisting  of  six  tracks, 
upon  which  electric  cars  run  for  the  special  coDvenience 
of  travel  to  and  from  the  bridge.  The  plaintiff  waa 
injured,  according  to  her  statement,  at  this  stand,  while 
attempting  to  take  passage  in  a  car  operated  by  the 
Brooklyn  Heights  Railroad  Company,  on  the  Greene  and 
Gates  avenue  line.  Her  testimony  in  substance  Is,  that  the 
car  came  in  and  was  brought  to  a  standstill  there,  in  readi- 
ness to  receive  passengers;  that  the  motorman  left  the  car 
and  went  outside  toward  the  rear;  that  she,  in  company 
with  a  great  crowd,  tried  to  step  in  on  the  front  platform, 
when  the  brake  flew  around  and  struck  her  on  the  cheek, 
whereupon  a  man  caught  her,  took  her  into  the  car  and 
gave  her  a  seat,  after  which  she  remembered  nothing  until 
the  car  reached  Franklin  avenue ;  that  she  then  realized  for 
the  first  time  that  she  had  been  hurt  very  much,  finding 
that  her  dress  was  covered  with  blood  and  fearing  that  she 
had  lost  her  eye;  but  that  before  leaving  the  car  she  was 
able  to  see  its  number,  which  she  confidently  declared  waa 
904. 

The  defendant  introduced  evidence  indicating  that  no 
such  accident  as  that  described  by  the  plaintiff  had  ever 
come  to  the  knowledge  of  the  oEGcers  or  employes  of  the 
railroad  company.  There  waa  testimony  to  the  effect  that 
no  car  numbered  904  was  used  on  the  line  at  the  time; 
while  the  conductor  of  car  No.  906,  which  did  leave  the 
bridge  at  about  the  hour  when  the  plaintiff  says  she  was 
hurt,  denies  ever  having  seen  her  on  the  Gates  avenue  line 
or  anywhere  else  that  he  can  recollect.  The  motorman  of 
car  No.  905  was  not  called,  the  assistant  to  the  general 
superintendent  of  the  railroad  company  stating  that  he 
understood  he  was  in  Boston  and  that  he  could  not  get 
him. 

For  the  purpose  of  this  appeal,  we  must  assume  that  the 
plaintiff  waa  truthful  and  that  her  narrative  of  what  had 
TOL.  VI— 28. 
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occurred  was  substantially  correct.  Upon  this  assump- 
tioD,  the  proof  indicated  that  the  motorman  had  left  the 
brake  on  the  front  platform  turned  on  tight,  so  as  to  hold 
the  car  in  place,  and  that  it  was  suddenly  set  free  in  some 
unexplained  manner,  as  the  passengers,  including  the 
plaintiff,  were  making  their  way  into  the  car.  In  the 
prudent  operation  of  a  street  railroad,  such  an  occurrence, 
endangering  the  safety  of  those  who  accept  the  invitation 
which  is  held  out  to  them  to  become  passengers,  is 
unusual,  to  say  the  least;  and  the  circumstances  bring  the 
case  within  the  rule  that  where  the  thing  which  causes  an 
accident  is  controlled  or  managed  by  the  defendant,  "and 
the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  care."  Scott  v.  London  Dock  Co.,  3  Hurlst. 
&  Colt,  596;  Bridget  v.  North  London  Ry.  Co.,  L.  R.  6  Q.  B. 
377,  391;  MulUn  t.  St.  John,  57  N.  Y.  567;  Volkmar  v. 
Manhattan  Jiy.  Co.,   134  id.  418. 

It  was  the  duty  of  the  railroad  company  to  exercise  at 
least  ordinary  care  to  prevent  injury  to  the  plaintiff 
from  any  appliance  which  she  had  to  pass  upon  the  plat- 
form by  means  of  which  passengers  were  allowed  and 
evidently  expected  to  enter  the  car;  and  we  think  that  the 
quick  and  violent  motion  of  the  brake  handle,  as  described 
by  the  plaintiff,  raised  a  presumption  of  negligence  on  the 
part  of  the  defendant  which  the  company  was  called  upon 
to  explain.  The  description  of  the  brake  and  the  manner 
of  operating  it  suggest  the  probability  that  its  forcible 
action  may  have  been  caused  by  the  accidental  contact  of 
some  of  the  incoming  passengers  with  the  handle  or  with 
the  catch  on  the  floor  of  the  platform  which  worked  into 
the  ratchet  at  the  lower  end  of  the  brake  rod.  But  even 
if  the  accident  happened  in  this  way,  there  would  still  be 
the  question  whether  prudent  management  did  not  require 
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that  precautions  abould  have  been  taken  to  prevent  just 
such  an  occurrence. 

The  circumstances  of  the  injury  being  such  as  to  give 
rise  to  a  presumption  of  negligence  in  the  absence  of  a 
satisfactory  explanation,  it  follows  that  the  case  should 
have  gone  to  the  jury.  While  the  defendant  gave  evidence 
tending  to  overthrow  the  presumption,  it  was  for  the  jury 
to  pass  upon  the  weight  and  effect  of  that  evidence  as  a 
matter  of  fact,  and  the  trial  court  could  not  pronounce  it 
conclusive  as  matter  of  law.  Furthermore,  the  credibility 
of  the  defendant's  witnesses,  who  were  in  the  service  of 
the  railroad  company,  was  peculiarly  a  question  for  the 
jury.     VollcTnar  v,  Manhattan  Ry.  Co.,  mpra. 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 

NoTR.— Sea  note  to  DaaviUe  8t.  Car  Co.  r.  Faj/ne,  pott. 
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CiNCINHATI  StbBBT  RAILWAY  COMPANT  V.  ChaRLES  SmBIX. 

OMoSuprcnw  Court,  Feb.  SS,  1890. 

(64  Ohio  St.  107.) 


An  elootrio  street  railway  oompanj  owes  to  the  puteng^r  who  all^ta 

bom  one  of  it«  cats,  the  dutr  of  safe  paasage  acroea  its  tracks  at  a  street 

nrntwing  without  peril  from  the  acU  ot  the  oompanj. 
While  bound  to  anticipate  that  a  oar  might  oome  in  the  opposite  direotlcm 

npoB  |the  parallel  track,  he  Is  not  bound  to  anticipate  th»t  it  would 

come  at  a  dangerous  rate  of  speed. 
A  traveler  is  not,  as  matter  of  law,  fuilty  of  oontributarj  negUgsnoe  for 

(ailore  to  look  in  eaoh  direction  before  oroMing  the  track  ot  an  eleotrio 

street  railwAf. 
Quertion  of  oontributory  negligence  held  improperly  withhdd  from  the 

jury. 
Case  of  ii^  serlea  cited  In  opinion,  appearing  In  bold  fiu>ed  type:  Weteort 

Pom.  Ry.  Co.  t.  Blot3t,  voL  4,  p.  OSS. 

Appbal  by  defendaot  from  judgment  of  Circuit  Court 
reversing  judgment  of  Common  Pleas  in  favor  of  defendant. 
Facta  stated  in  opinion. 

Poxton,  WarrmgUm,  &  Soviet  aod  Kittrtdge  &  WiXby,  tor 
plaintiff  in  error. 

John  W.  Wolfe  and  Thomas  L.  Mitchie,  for  defendant  in 
error. 

Spbab,  J. :  The  ground  upon  which  the  Common  Plea* 
directed  a  verdict  was  that  the  plaintiff's  evidence  din- 
closed  contributory  negligence  of  such  a  character  aa  to 
preclude  a  recovery.  In  other  words,  the  holding  was 
that,  as  matter  of  law,  the  plaintiff  was  guilty  of  contribu- 
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tory  negligence.  If  the  plaintifF'a  conduct,  as  ehown  by 
fcho  undisputed  facts,  left  no  rational  inference  but  that  of 
negligence,  then  the  ruling  was  right,  but,  if  the  question 
of  contributory  negligence  depended  upon  a  variety  of 
circumstances  from  which  different  miods  might  arrive  at 
different  conclusions  as  to  whether  there  was  negligence 
or  not,  then  the  ruling  was  wrong.  This  follows  from  the 
rule  given  in  Ellis  &  Morton  Ins.  Co.  v.  Trust  Co.,  4  Ohio 
St.  628.  Applying  the  doctrine  of  that  case,  the  motion 
involved  an  admission  of  all  the  facts  which  the  evidence 
in  any  degree  tended  to  prove,  and  presented  only  a  queetioa 
of  law  whether  each  fact  indispensable  to  the  right  of 
action,  and  put  In  issue  by  the  pleadings,  had  been  sup- 
ported by  some  evidence.  If  it  had  been,  no  matter  how 
slight  the  evidence,  the  motion  should  have  been  'denied, 
because  it  was  the  right  of  the  plaintiff  to  have  the  weight 
and  sufficiency  of  hia  evidence  passed  upon  by  the  jury. 
But  if  he  had  failed  to  give  evidence  tending  to  establish 
any  fact  without  which  the  law  would  not  permit  a 
recovery,  he  had  nothing  to  submit  to  the  jury,  and  a 
question  of  law  only  remained.  We  are  aware  that  this 
rule  is  much  criticised,  and  plausible  arguments  against 
its  reasonableness  have  been  adduced;  but  it  has  been 
followed  uniformly,  and  should  be  applied  until  definitively 
overruled,  or  changed  by  legislation. 

The  plaintiff  was  himself  bound  to  use  ordinary  care, 
such  degree  of  care  as  men  of  ordinary  prudence  commonly 
use  under  like  circumstances;  care  proportioned  to  t'le 
danger  to  be  avoided,  and  the  consequences  which  might 
result  from  want  of  it,  conforming  in  amount  and  degree 
to  the  particular  circumstances  under  which  it  was  to  be 
exercised.  If  all  people  exercised  the  greatest  possible 
caution  in  approaching  and  crossing  railroad  tracks,  acci- 
dents would  be  much  less  frequent  than  tbey  are;  but  the 
law  does  not  require  extreme  care.  Such  care,  and  such 
only,  as  ordinarily  prudent  persous  could  reasonably  be 
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expected  to  exercise  under  the  circumstances,  is  the  full 
measure.  In  order,  therefore,  to  judge  whether  or  not  a 
fair  question  was  presented  regarding  plaintiff's  contribu- 
tory negligence,  we  must  inquire  into  the  circumstances  as 
disclosed  by  the  evidence  he  introduced. 

The  evidence  showed  that  the  company's  road  is  oper- 
ated on  Eastern  avenue,  Cincinnati,  a  thoroughfare  run- 
ning east  and  west.  It  is  a  double  track  electric  road,  the 
space  between  the  tracks  being  about  three  feet.  The 
cars  are  wider  than  the  track,  extending  about  one  foot 
outside  the  rail.  Defendant  in  error,  Snell,  resided  on 
the  north  aide  of  the  avenue,  between  Washington  and 
Weeks  streets,  the  block  between  these  streets  being  about 
800  feet  in  length.  Near  his  residence,  in  front  of  a  drug 
store,  there  was  a  Sagstone  street  cross  walk  at  which  the 
cars  were  accustumed  to  stop  to  receive  and  discharge 
passengers.  Snell  had  been  a  daily  passenger  on  the  road 
for  a  number  of  years,  and  was  known,  as  also  his  resi- 
dence and  place  of  getting  on  and  off,  to  the  railroad  con- 
ductors. On  the  day  of  the  accident  Snell  was  a  passenger 
on  an  east  bound  car  on  the  south  track.  As  the  car 
approached  the  crossing,  the  speed  was  slackened,  to  allow 
Snell  to  get  off,  but  did  not  quite  stop.  He  stepped  off 
outside  of  the  south  track  at  the  crossing,  and  turned 
north  to  go  to  the  north  side  of  the  street,  which  required 
him  to  cross  both  tracks.  As  he  neared  the  south  rail  of 
the  north  track  he  was  struck  by  a  west  bound  car  and 
injured. 

The  evidence  tended  to  show  further  that  Snell  had  not 
observed  the  coming  car  before  alighting,  nor  does  it 
appear  that  he  looked,  while  in  the  car,  in  the  direction 
from  which  the  other  car  was  approaching.  At  some  time, 
while  crossing,  he  looked  both  east  and  west  along  the 
track,  but  the  precise  point  from  which  he  looked  east  is 
not  clear.  The  conductor  of  the  car  on  which  he  had 
ridden  gave  him  do  warning  of  the  approaching  car,  nor 
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was  any  gong  or  other  alarm  sounded,  or  warning  given, 
by  the  motorman  in  charge  of  the  coming  car.  He  was 
iaexpericDced,  having  been  the  driver  of  a  milk  wagon 
unUl  two  or  three  days  before.  On  the  same  car  there 
was  an  experienced  motorman,  who  was  on  for  the  pur- 
pose of  giving  the  new  hand  instructions.  At  the  moment 
Snell  was  struck,  the  car  was  running  about  twenty  milea 
an  hour,  on  a  down  grade,  and  ran  about  one  hundred  feet 
before  it  could  be  stopped.  The  car  from  which  Soril 
alighted  was  moving  slowly  east,  and,  had  the  other  car 
been  running  at  an  ordinary  rate  of  speed,  Snell  would 
probably  have  had,  after  he  saw  it,  opportunity  to  avoid 
it,  but  the  car  moved  so  rapidly  that,  after  seeing  it,  he 
had  but  time  to  throw  up  his  hands  and  try  to  step  back, 
when  the  car  struck  him. 

The  question  presented  for  the  court  was,  simply.  Did 
the  evidence  establish,  as  matter  of  law,  that  Snell  was 
guilty  of  negligence  contributing  to  his  injury?  The 
place  of  the  accident  was  a  street  crossing,  used  as  such 
by  the  public,  and  recognized  as  such  by  the  company. 
It  was  the  duty  of  the  company  to  keep  in  mind  the  right 
of  pedestrians  on  that  crossing,  and  especially  its  duty  to 
observe  the  rights  of  its  own  patrons  who  were  under  a 
Decessity  of  using  that  crossing  in  going  from  its  cars  to 
their  houses.  Ancient  rights  have  not  changed  because 
Dew  vehicles  of  travel  have  been  introduced  upon  the  streets, 
nor  because  a  portion  of  the  people  who  ride,  being  in 
haste  to  reach  their  destination,  demand  rapid  transit. 
The  streets  remain  for  all  the  people,  and  he  who  goes 
afoot  has  the  right,  especially  at  a  crossing,  to  walk  to  his 
destination.  He  should  not  be  compelled  to  run,  or  tu 
dodge  and  scramble,  to  avoid  collision  with  vehicles.  As 
a  general  proposition,  drivers  of  vehicles  have  the  aaaae 
right  to  travel  along  the  carriage  way  of  a  street  that  foot 
passengers  have  to  walk  there.  There  is  do  priarity  of 
right;  so  that  the  right  of  neither  is  ezalusive.     But  it  it 
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to  be  borno  in  miud  that  the  injury  by  collision  is  wholly 
upon  the  aide  of  the  footman,  and  the  right  of  personal 
protection  which  every  person  possesses,  together  with  that 
uioral  and  legal  obligation  to  refrain  from  doing  an  injury 
to  his  peraon  which  is  imposed  upon  all  others,  gives  the 
foot  passenger  such  a  riglit  at  street  crossings  as  to  make 
it  the  duty  of  drivers  of  vehicles,  whether  wagons,  wheels 
or  cars,  to  so  regulate  their  speed,  and  give  such  warning 
of  approach,  at  whatever  cost  of  pains  and  trouble  on  their 
part,  aa  that  the  footman,  using  ordinary  care  himself, 
and  barring  inevitable  accident,  may  cross  in  safety.  Life 
and  limb  are  of  more  consequence  than  quicic  transit.  The 
vehicle  man  must  not  run  down  the  pede^iCrian.  The 
opposite  doctrine  appears  to  have  found  lodgment  in  many 
minds,  and  there  aeems  a  disposition  to  assume  that  a  foot 
passenger  has  no  right  upon  a  public  street  as  against  a 
street  car.  Indeed,  common  observation  aeems  to  show 
that  this  belief  controls  the  conduct  of  drivers  of  many 
conveyances,  public  and  private.  Too  often  there  is  a 
reckless  disregard  of  human  life  and  limb,  and  pedestrians 
are  compelled,  at  their  peril,  to  keep  out  ot  the  way.  As 
matter  of  law,  ,it  ia  aa  much  the  duty  of  the  vehicle  to 
keep  out  of  the  way  of  the  footman,  and  especially  so  at 
crossings,  as  it  is  for  the  latter  to  escape  being  run  over, 
giving  due  consideration  to  the  greater  difficulty  of  guid- 
ing and  arresting  the  progress  of  the  vehicle.  The  use 
of  streets  for  railways  is  allowed  only  because  it  is  con- 
sidered not  to  be  a  substantial  interference  with  their  free 
and  unobstructed  use  as  highways  for  passage.  So  long, 
therefore,  as  there  is  no  unreasonable  interference 
with  the  public  right  of  passage,  railways  in  streets  are 
lawful  structures;  but  if  operated  upon  the  theory  of 
exclusive  right  to  their  track,  they  become  wrongdoers. 
Cfincinnati  St.  By.  Co,  v.  CumminaviUe,  14  Ohio  St.  523; 
Citizen's  Coach  Co.  v.  Cainden  Horse  R.  Co.,  33  N.  J.  Eq. 
26T;  Baxter  v.  Railroad  Co.,  3  Rob.  5l6;  Barker  v.  Savage, 
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1  Sweeney,  288;  SaUway  Co,  v.  Slock  55  N.  J.  Law, 
605;  Attorjiey-Geiural  v.  Metropolitan  H.  Co.,  125  Maas. 
515. 

Undoubtedly  the  footman  must  reaponablj  use  bis  senses 
for  hia  own  protection,  and  if  he  knows  of  the  approach  of 
a  Tebicle,  and,  using  hie  faculties,  perceives  that  be  can- 
not continue  on  without  danger  of  collision,  he  may  not 
rush  forward  regardless  of  consequences.  He  is  not 
bound,  howerer,  to  anticipate  negligence  on  the  part  of 
drivers  of  vehicles,  but  baa  the  right  to  assume  that  they 
will  not  be  negligent. 

In  this  case,  if  the  evidence  was  to  be  believed,  there 
was  a  total  disregai-d  of  plaintiff's  rights,  a  clear  case  of 
gross,  culpable  negligence.  The  company  owed  to  the 
paasenger  who  had  just  alighted  the  duty  of  permitting 
him  to  cross  from  its  car  to  the  opposite  side  of  the  street 
without  peril  of  life  or  limb  from  the  acta  of  the  company; 
instead  of  which  it  sent  its  car  down  the  grade  at  break- 
neck speed,  without  giving  any  warning,  or  taking  any 
pains  to  avoid  running  him  down.  Snell,  it  is  true,  was 
bound  to  anticipate  that  a  car  might  come  on  the  north 
track,  but  he  was  not  required  to  anticipate  that  it  would 
comeiat  such  a  dangerous  rate  of  speed,  for  that  would  be 
presuming  that  the  company  would  be  negligent;  and  if, 
acting  on  the  presumption  that  the  company  would  not  be 
negligent,  he  used  such  caution  as  men  of  ordinary 
prudence  would  have  used,  his  own  conduct  did  not  pre- 
clude a  recovery.  Whether  he  did  use  such  degree  of 
care,  we  think,  was  a  question  for  the  jury.  The  evidence 
presented  a  case  where  different  minds  might  reasonably 
reach  different  conclusions.  We  are  not  required  to  deter- 
mine the  question  whether  or  not  Snell  was  negligent.  It 
is  insisted  that,  in  the  best  view  of  the  case  for  the  plaint- 
iff, the  evidence  shows  that  he  did  not  look  to  the  east,  for, 
twhile  it  may  be  that  the  verbal  evidence  tends  to  show 
bat  be  did  look  in  that  direction,  yet  he  could  not  have 


by  Google 


443  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

B&ilwaf  Co.  T.  Snell. 

done  80,  for,  if  he  bad,  he  surely  would  have  seen  the 
coming  car;  and  that,  as  matter  of  law,  it  is  negligence 
for  one  about  to  croas  a  railway  not  to  look  each  way. 
Authorities  are  to  be  found  giving  apparent  support  to  this 
proposition.  The  practice  in  some  courts  is  for  the  court 
to  direct  a  verdict  wheoever,  in  the  opinion  of  the  judge, 
the  evidence  would  not  warrant  a  judgment.  And  some 
of  these  decisions  imply  that  the  court  has  held  persons 
about  to  cross  a  street  car  track  to  the  same  degree  of  care 
ai  would  be  demanded  were  he  crossing  a  steam  railroad. 
We  think  there  is  no  just  analogy  between  the  right  of 
a  street  railway  running  cars  along  a  highway  and  the 
light  of  a  steant  railroad  running  its  trains  across  a  high- 
way at  grade,  and  that  the  rule  of  care  incumbent  upon  one 
about  to  cross  a  steam  railroad  is  hardly  a  fair  one  to  be 
applied  in  all  its  strictness  to  street  railways  in  cities, 
where  a  car  that  can  be  speedily  stopped  passes  a  crossing  at 
frequent  intervals,  and  where  people  necessarily  cross  the 
streets  frequently  and  hurriedly.  As  remarked  by  Qray, 
C.  J.,  in  Jjyman  V.  Railway  Co.,  114  Mass.  83:  "The 
cases  relating  to  injuries  sulTered  by  being  struck  by  a 
locomotive  engine  at  a  railroad  crossing  afford  do  teat  of 
the  degree  of  care  required  of  the  plaintiff  in  this  case. 
The  ears  of  the  horse  railway  have  not  the  same  right  to 
the  use  of  the  track  over  which  they  travel,  do  not  run 
at  the  same  speed,  are  not  attended  with  the  same  danger, 
and  are  not  so  difficult  to  check  quickly  and  suddenly,  as 
those  of  an  ordinary  railroad  corporation.  A  person  law- 
fully traveling  upon  the  highway  is  not,  therefore,  bound 
to  exercise  the  same  degree  of  watchfulness  and  attention 
to  avoid  the  one  as  to  keep  himself  out  of  the  way  of  the 
other."  Other  cases  in  Massachusetts  are  to  the  effect 
that  the  fact  that  plaintiff's  evidence  does  not  show 
that  he  looked  up  and  down  the  street  before  cross- 
ing is  not,  as  matter  of  law,  conclusive  evidence  that 
he  waa  not  in  the  exercise  of    due  care,    and  that  the 
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m«re  fact  of  not  looking  when  one  attempts  to  cross 
a  railroad  is  not  coDcluaive  evideace  of  want  of  care, 
Williams  v.  Orealy,  112  Mass.  82;  Bowaer  v.  Wellington^ 
126  Mass.,  391;  Shapleigk  v.  Wyman,  134  Mass.  118. 
Whether  such  omissioa  is  or  is  not  aegligeDce  depends 
upon  the  circumstances.  Railwny  Co.  v.  Block,  supra; 
City  Railroad  Go.  v.  RoHnson,  4  L.  E.  A.  126;  Street  Rail- 
way Co.  V.  Loekneisen,  58  N.  W,  635;  Shea  v.  Railroad  Co., 
44  Cal.  414;  Swain  v.  Railroad  Co.,  693  Cal.  179;  DriseoU 
v.  Cable  Railway  Co.  (Cal.).  32  Pac.  591;  Thom.  on  Neg. 
396,  note.  We  suppose  the  rule  for  street  cars  is  the  sams 
aa  for  other  vehicles,  and  if  the  footman  is  required,  in  a 
crowded  thoroughfare,  to  look  up  and  down,  and  wait 
until  all  possibility  of  collision  is  past,  it  would  be  like 
sitting  on  the  bank  until  the  stream  should  run  by;  and 
there  would  be  but  few  hours  in  the  busy  part  of  the  day 
when  it  would  he  practicable  to  cross. 

Whether  looking  eastward  would  have  disclosed  the 
coming  car  depends  upon  whether  the  preceding  oar  would 
have  obstructed  the  view,  and  this  depends  upon  its  loca- 
tion at  the  time  Snell  looked,  if  he  did  look.  The  evi- 
dence is  consistent  with  the  conclusion  that  he  looked  up 
the  track,  but  that  the  receding  car  prevented  him  from 
seeing  the  approaching  one,  and  that,  as  the  former  made 
some  noise,  his  attention  was  not  called  to  the  rumbling  of 
the  latter.  And  it  is  not  inconsistent  with  the  conclusion 
that  ordinary  range  of  vision  would  probably  have  enabled 
him,  without  turning  his  head  or  eyes  up  the  track,  to  see 
a  car  in  time  to  avoid  it,  had  the  car  been  running  at  a 
safe  rate  of  speed;  and  we  think  one  so  crossing  could  not 
be  asked  to  extend  his  observation  beyond  that  distance 
within  which  a  car  proceeding  at  a  customary  and  reason- 
ably safe  speed  would  threaten  his  safety. 

Taking  the  effect  of  the  evidence  as  a  whole,  one  thing 
which  is  tolerably  clear  ia  that,  if  the  car  had  been  run- 
ning at  a  reasonable  rate  of  speed,  and  proper  warning  had 
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beun  giveo,  Snell  would  not  have  been  injured.  All  else 
is  in  more  or  less  doubt.  The  evideQce  pro  and  con, 
therefore,  was  to  be  weighed,  and  the  tribunal  for  that 
purpose  was  the  jury,  not  the  court  upon  the  motion. 

The  judgment  of  reversal  was,  we  think,  right,  and  the 
same  is  affirmed. 

Shauce,  J.,  dissented. 

BuEKBT,  J.,  concurs  in  the  dissenting  opinion. 

NoTK.— Bee  nots  to  Danvflle  St.  Car  Co,  v.  Patpu,  pott. 


George  Bard  v.  PBNNSTLVANiA  Tractioit  Cohpant. 

Pintui/lvania  Supreme  Court,  Ma]/  «S,  lS9e. 
Om  Pa.  07.) 


Plaintiff  while  riding,  without  the  knowledge  of  the  conductor,  upon  the 
bumper  in  the  rear  of  and  outside  a,  trollej  car,  because  the  cat  was  so 
full  that  he  oould  not  even  Snd  standing  room  on  the  platform,  was 
Btrutik  and  injured  by  a  carcoining  up  behind.  Held.  tha.t  the  place 
being  obTiouslj  dangerous,  and  exposed  to  the  ver;  danger  which  caused 
the  injury,  he  was  guilty  of  contributory  negligence,  aa  matter  of  law, 
and  oould  not  recover  against  the  company. 

A.  S.  Johns  and  B.  FTank  Eshleman,  for  appellant. 

W.  U.  Hensel  and  H.  M.  North  (/.  Hay  Brown  with  them), 
for  appellee. 

Per  Curiam:  The  appellant  attempted  to  take  passage 
on  one  of  the  cars  of  the  defendant  company.  It  was  full 
to  overflowing  at  the  time,  and  there  was  no  standing 
room  in  the  car  or  upon  the  platform.      The  appellant 
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finally  efifected  a  lodgment  of  one  foot  upon  the  platform, 
and  supported  the  other  on  the  outside  of  it.  In  this 
position  he  held  himself  by  means  of  the  post  at  the  out- 
side corner  of  the  platform,  being  directly  against  the 
outer  end  of  the  dash,  or  incloaure  of  the  platform.  Ad 
employe  of  the  defendant  came  to  the  car  to  adjust  the 
trolley  pole,  and  to  enable  him  to  reach  it,  he  required  the 
appellant  to  leave  the  corner  where  he  stood.  He  then 
moved  to  a  position  wholly  outside  the  car,  upon  what  is 
known  aa  the  bumper.  The  employe  left  the  car  on  finish* 
ing  bis  work  at  the  trolley  pole.  It  did  not  appear  that 
any  person  haviog  charge  of  the  car  had  seen  the  appel- 
lant or  had  knowledge  of  bis  position.  After  he  had  ridden 
a  short  distance  upon  the  bumper  the  car  stopped  to  dis- 
charge some  of  its  passengers,  and  while  standing  was 
struck  by  a  car  coming  up  in  the  rear,  and  appellant's  foot 
was  injured.  Was  it  contributory  negligence  on  the  part 
of  the  appellant  to  take  a  position  wholly  outside  of  the 
car,  and  expose  himself  to  the  danger  that  overtook  him? 

It  is  argued  that  it  was  not,  and  reliance  ia  put  upon  the 
Street  Sailway  v.  Boudrou,  92  Pa.  475,  for  the  support  of 
this  position.  But  the  plaintiff  in  that  case  was  riding 
upon  the  platform  of  the  car  with  the  knowledge  of  the 
conductor. 

This  court  declined  to  say  that  it  was  negligence  per  n> 
on  the  part  of  a  passenger  to  ride  upon  the  platform  of  a 
street  car.  So  in  Qermantown  Pass.  Railway  v.  WaUing, 
97  Pa.  55,  the  passenger  injured -was  upou  the  front  plat- 
form with  the  knowledge  and  assent  of  the  conductor. 
This  fact  was  set  up  as  conclusive  proof  of  contributory 
negligence,  but  we  held  that  it  was  not  enough.  Standing 
alone,  it  was  not  per  se  proof  of  negligenca.  But  in  the 
caae  before  us  the  alleged  passenger  was  on  the  outside  of 
the  car,  in  an  obvious  place  of  danger,  without  the  assent 
or  the  knowledge  of  the  conductor;  and  he  was  injured  by 
aa  occurrence  that  was  a  known  danger  incident  to  hie 
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positiOQ  on  the  bumper  of  the  car.  The  bumper  waa  not 
for  use  by  paasangers  for  any  purpose,  but  to  relieve 
Against  the  shock  of  just  such  an  accident  as  happened. 
W«  think  the  learned  judge  was  right  in  directing  a  com- 
pulsory nonsuit  on  the  facta  of  this  case,  and  the  judg- 
ment is  affirmed. 

Not*.— See  note  to  DanvUle  SI.  Car  Co.  v.  Payne,  port. 


Chbist  Rbbbb  v.   Fittsburq  &    BiRHiNQHAu    Tbaction 

COUPAMV. 

Fenn»}ilvania  Supreme  Court,  Jan.  f,  1S97. 

Elbotrio  street  rulwat— Injdbt  to  PASSKHOKB. 

Whether  or  not  a  company  \a  negligent  in  runaing  a  trolley  oar  at  the 
rate  of  flf  leen  miles  an  hour,  down  grade  and  around  a  sharp  ourre,  the 
platform  being  filled  with  passengere,  is  a  question  for  the  jury. 

It  la  not  contributory  negligence  as  matter  of  law  for  a  paswnKer  apoD  a 
crowded  trolley  car  to  stand,  by  direction  of  the  conduotor,  upon  Um 
rear  platform,  holding  on  to  a  rail  behind  him,  so  that  he  cannot  reoover 
against  the  company  for  injuries  due  to  his  being  thrown  from  the  car 
while  it  was  rapidly  rounding  a  curve  of  which  he  had  knowledge. 

Affbal  by  defendant  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county. 

A.  W.  Duff  and  W.  F.  Wise,  for  appBllan*. 

W.  J.  Brennen,  for  appellee. 

Fell,  J. :  Tje  only  question  to  be  considered  is  whether 
the  case  should  have  been  withdrawn  from  the  jury.  In 
eonaidering  this  we  must  assume  that  the  plaintiET  has 
efltabhshed  these  facts:  Late  at  night  he  got  on  a  crowded 
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oar  of  .the  defendaot  company  to  go  to  bis  home.  There 
waa  no  room  inside,  and  he  atood  with  a  number  of  other 
passengers  on  the  rear  platform.  Hia  position  on  the 
platform  was  a  comparatively  safe  one,  as  he  stood  between 
the  controller  and  the  brake,  facing  forward,  with  hia  back 
against  the  railing  of  the  platform.  After  riding  some 
distance  be  was  requested  by  the  conductor,  who  desired 
to  use  tbe  trolley  rope,  to  change  his  position.  He  then 
attempted  to  enter  tbe  car,  but  because  of  its  crowded 
condition  was  unable  to  do  so,  and  be  took  a  position 
vvbicb  the  conductor  told  him  to  take  at  the  outer  edge  of 
the  platform,  near  the  step,  and  stood  with  bis  back  to  tbe 
car,  holding  with  hia  right  band  to  the  iron  railing  behind 
him.  While  he  was  in  this  position  the  electric  current 
was  turned  off,  causing  the  lights  to  be  extinguished,  and 
tbe  car  was  allowed  to  run  at  the  rate  of  15  or  20  miles  an 
hour  down  a  grade  in  which  there  was  a  sharp  curve. 
When  the  car  struck  the  curve  the  plaintiff's  hold  of  the 
railing  was  broken,  and  he  was  thrown  off.  It  waa  the 
habitual  custom  of  the  company  to  carry  passengers  on  the 
platform  of  its  cars,  and  the  plaintiff  was  there  with  the 
conaeat  of  the  conductor,  and  was  unable  to  get  elsewhere 
on  the  car.  The  plaintiff  was  familiar  with  tbe  locality, 
knew  of  the  curve,  and  was  aware  of  the  danger  of  his 
position.  The  use  of  electricity  as  a  motive  power  by 
passenger  railway  companiea  has  created  new  conditions, 
from  which  new  duties  arise.  The  greater  speed  at  which 
cars  are  moved  increases  the  danger  to  passengers  and  to 
pereoQa  on  the  streets,  and  of  these  dangers  all  persons 
must  take  notice.  When  there  is  an  invitation  or  permis- 
sion to  passengers  to  ride  on  the  rear  platforms,  it  is  tbe 
duty  of  tbe  company  to  observe  a  higher  degree  of  care  in 
the  running  of  the  cars  at  points  where  there  is  danger 
that  they  may  be  thrown  off,  and  there  should  be  a  corre- 
sponding increase  of  care  and  vigilance  upon  the  part  of  a 
passenger  who  voluntarily  assumes  such    a  position   of 
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danger.  In  this  caae  it  was  clearly  for  the  jury  to  say 
whether  there  was  negllgeDce  in  running  a  car  with  the 
platform  crowded  with  passengers  at  a  high  rate  of  speed 
around  a  sharp  curve;  and- as  it  was  not,  under  the  cir- 
cumstances discloaed  by  the  testimony,  negligenc«  per  «e 
for  the  plaintiff  to  stand  on  the  platform,  the  question  of 
the  exercise  of  due  care  by  him  in  a  position  which  he 
knew  to  be  dangerous  was  also  for  the  jury.  These  ques- 
tions were  submitted  in  a  charge  that  was  full  and  clear, 
and  eminently  fair  and  just  to  both  parties.  The  learned 
judge  pointed  out  to  the  jury  the  duty  of  the  company  to 
take  into  consideration  the  greater  risk  to  passengers  who 
by  its  invitation  occupied  the  platform  of  the  car,  and  told 
them,  in  substance,  that  it  was  the  duty  of  the  plaintiff  to 
go  inside  the  car  if  he  could  reasonably  do  bo,  and  that  if 
he  chose  to  stand  on  the  platform  he  was  held  to  a  high 
degree  of  care  to  avoid  the  known  dangers  of  his  position, 
and  that  he  took  all  the  risks  of  the  position  which  were 
reasonably  to  be  apprehended.     The  judgment  is  afBrmed. 

NoTB,— Setnotato  DmtvUteSt  Car  Co.  v.  Faynt,  pott. 
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Richmond  Railway  and  Electric  Company  v.  Rbqina 
Elmobe  Bowles,  by  her  next  fkiend. 

Tirginkt  Supreme  Court  of  AppeaU,  Aprii  e,  1896, 

(92Vft.  788.) 

Electbio  bthkbt  railway— Injuby  to  pabsenorb— Evidknor. 

[q  an  BotiOB  tor  daniagee  for  Injurrea  osnaed  to  a  passenger  on  a  car  b^ 
the  breakiag  of  tbe  trolley  wire,  held,  proper  to  prove,  for  the  purpose 
of  oharging  the  oompany  with  notice  of  its  unaafe  oonditioii,  that  the 
same  wire  had  broken  frequently  during  tbe  same  season. 

Appeal  by  defeodaDt  below  from  judgment  of  Circuit 
Court  of  tbe  City  of  Richmond. 

The  judgmeot  was  reversed  for  errors  of  procedure,  the 
portion  of  the  opinion  relating  to  which  is  here  omitted. 

Wyndham  R.  Meredith,  for  the  plaintiff  in  error. 

Montagiie  &  Dawson,  for  the  defendant  in  error. 

Keith,  P.,  delivered  the  opinion  of  the  court:  This  is  an 
action  of  trespass  on  the  case,  brought  in  the  Circuit  Court 
of  the  city  of  Richmond,  by  Regina  Elmore  Bowles,  who 
sues  by  Aubrey  R.  Rowles,  her  next  friend,  against  the 
Richmond  Railway  &  Electric  Company,  upon  the  follow- 
ing cause  of  action : 

The  defendant  was  a  corporation,  owning  and  operating 
a  railway  line  along  Clay  and  other  streets  in  the  city  of 
Richmond,  and  the  plaintiff  was,  on  the  14th  day  of 
December,  1892,  a  passenger  on  one  of  its  cars.  Soon 
after  taking  her  seat  and  paying  her  fare,  the  trolley  wire 
used  in  operating  and  propelling  the  car  broke,  and  fell 
from  its  usual  and  customary  position  above  the  car,  and 
VOL.  VI — 29. 
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came  in  coataot  Tvitb  the  brake  handle,  which  was 
attended  with  coasequeaces  ao  alarmiog,  in  appearaDoe  at 
least,  and  so  apparently  fraught  with  danger  to  the  safety 
of  the  passengers,  that  the  plaiotifF,  attempting  to  escape 
from  a  peril  which  Heemed  to  be  imminent,  jumped  or  fell 
from  the  car,  and  received  injuries,  for  which  she  enes. 
In  the  first  count  she  alleges  that  she  was  told  by  the 
conductor  to  jump  while  the  car  was  running  at  a  great 
speed,  and  that  she  was  injured  in  attempting  to  obey  bis 
directions,  while,  in  the  second  count,  the  allegation  with 
respect  to  the  conductor  is  omitted.  In  both  counts  the 
specific  negligence  stated  consists  in  the  failure  of  the 
defendant  to  provide  adequate  and  proper  trolley  wires, 
machinery  and  other  appliances  for  its  business,  and  to 
keep  the  same  in  proper  order  and  repair.  She  claims 
damages  in  each  count  for  money  expended  in  the  treat- 
ment of  the  fractures,  hurts  and  injuries  sustained,  for  the 
pain  she  suffered,  for  the  sums  expended  upon  her  main- 
tenance  and  support,  and  for  loss  of  time,  aggregating  the 
sum  of  16,000.  The  case  was  tried  before  a  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff  in  the  sum  of 
$1,250,  with  interest  from  the  2l8t  of  November,  1893. 
The  defendant  moved  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial,  which  the  oourt  overruled,  and  the 
defendant  excepted;  and  to  this  and  other  rulings  of  the 
court  which  took  place  during  the  trial  the  defendant  filed 
four  bills  of  exceptions.  To  the  judgment  rendered  a  writ 
of  error  and  supersedetu  was  granted  by  one  of  the  judges 
of  this  court. 

Objection  was  taken,  daring  the  course  of  the  trial,  to 
the  ruling  of  the  court  in  permitting  Walter  B.  Smith  to 
testify,  as  set  forth  in  bill  of  exceptions  No.  2.  The  acci- 
dent, which  is  the  foundation  of  the  suit,  occurred  on 
the  14th  of  December,  1892,  and  the  court  permitted  the 
plaintiff  to  prove  by  the  witness  Smith  that,  during  the 
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fall  of  that  year,  this  trolley  wire  had  broken  frequently. 
We  think  the  evidenoe  was  properly  admitted.  It  seems 
to  inTolve  at  least  a  kindred  proposition  to  that  decided 
by  this  court  in  Brighihope  Railway  Co.  v.  Rogers,  76  Va. 
443.  It  was  there  held  that,  employing  an  agency  bo 
powerful  and  dangerous  aa  steam,  a  railway  compaDy  is 
liable  for  all  injuries  caused  by  its  omission  to  employ  the 
best  mechanical  contrivances  and  inventions  in  known  use, 
and  that  testimony  was  admissible  to  prove  that  the  loco- 
motive, which  fired  the  wood  on  that  occasion,  bad,  on 
other  occasions,  emitted  sparks  and  set  fire  to  property 
along  the  railway,  in  order  to  show  negligence  and  defects 
of  machinery. 

Electricity  is  an  agency  no  less  powerful  and  dangerous 
than  steam  and  imposes  equal  obligations  upon  those  who 
use  it.  The  trolley  wire  is  a  contrivance  essential  to  the 
use  of  electricity  in  the  mode  adopted  by  the  defendant 
company,  and  the  frequently  recurring  accidents  which 
happened  to  the  particular  wire  which  is  the  subject  of 
investigation  in  this  controyersy  were  quite  suffioidQt  to 
warn  the  defendant  of  its  unsafe  condition. 


Non. — See  note  to  next  oan. 
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Danvillb  Stbbet  Car  Company  v.  Mart  B.  Pathb. 

Virginia  Suprtme  Court  ofAppeaU,  April  16, 189S. 

ELEOTBIC  STBEffT  KAILWAT— DDTT    07    OOKPAITT  WHEN  SHOW  OR  TSACK. 

It  is  the  du^  ot  tboee  In  diarge  of  electrlo  can  to  reco^iz«  the  tftct  Uut 
a  ligbt  soow  vpaa  tba  tracA.  renders  the  rails  slippery  and  the  oontori 
at  oars  more  difficult;  and  to  approach  a  down  grade  upon  a  track  !■ 
Bttch  oondition  at  such  r&te  of  speed  that  the  ear  can  be  kept  under 
ooatrol;  and  the  compaaj  is  liable  for  injuries  to  passengers  due  to 
failure  in  this  duty. 

Appeal  by  defendant  from  judgment  of  Corporation 
Court  of  city  of  Danville. 

Cabell  &  CabeU  and  Berkeley  &  Harrison,  for  plaintiff  in 
error. 

Peatross  &  Harris  and  A.  J.  Montague,  for  defendant  in 
error. 

Buchawan,  J. :  Mrs.  Payne,  the  plaintiff  in  the  court 
below,  sued  the  defendant  company  for  negligently  inflict- 
ing injuries  upon  her  while  traveling  on  one  of  its  cars  as 
a  passenger.  Upon  the  trial  of  the  case  the  defendant 
company  demurred  to  the  evidence,  and  the  court  gave 
judgment  in  favor  of  the  plaintiff.  To  that  action  of  the 
court  this  writ  of  error  was  obtained. 

The  evidence  in  the  case  shows  that  the  plaintiff,  on  a 
cold  evening  in  the  month  of  January,  1893,  became  a 
passenger  on  one  of  the  cars  of  the  defendant  company,  to 
be  carried  something  over  a  quarter  of  a  mile.  When  the 
car  had  gone  about  one-half  of  that  distance  it  attained  an 
unusual  rate  of  speed,  failed  to  stop  at  the  point  where  she 
was  to  leave  it,  of  which  the  conductor  had  notice,  and  in 
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fact  failed  to  stop  at  all  from  the  time  she  got  on  the  car 
antil  it  ran  a  distaDCe  of  about  half  a  mile,  when  it  came 
to  a  violent  and  sudden  stop,  thereby  hurling  her  from 
her  aeat  to  the  opposite  side  of  the  car,  by  which  one  of 
her  ribs  was  broken,  and  other  painful  injuries  were 
inflicted.  The  car,  which  was  moved  by  electricity,  was 
a  double  motor,  equipped  with  safe  and  suitable  appliances, 
in  good  order,  and  manned  by  a  motorman  and  conductor, 
both  of  whom  were  experienced  and  competent.  The 
track  was  in  good  condition,  except  that  it  was  covered 
with  a  very  light  snow,  which  had  fallen  immediately 
before  and  during  the  time  the  plaintiff  was  upon  the  car, 
the  tendency  of  which  was,  according  to  the  defendant's 
evidence,  to  make  the  track  slick,  and  to  cause  the  wheels 
of  the  car  to  slide  more  easily  when  locked  by  the  brakes. 
The  car  was  running  at  an  unusual  rate  of  speed  when  it 
reached  )a  curve  in  the  road  from  which  point  there  was  a 
heavy  down  grade,  when  the  motorman  put  on  his  brakes 
so  as  to  be  able  to  control  it  as  it  ran  down  the  grade;  but 
finding  that,  although  the  brakes  locked  its  wheels,  they 
did  not  check  its  speed,  he  attempted  to  reverse  the 
current  of  electricity,  but  owing,  it  is  claimed,  to  the  snow 
and  ice  upon  the  track,  and  the  fact  that  the  wheels  were 
locked,  the  current  could  not  be  reversed.  The  result  was 
that  he  lost  control  of  the  car,  and  with  locked  wheels  it 
rushed  on  down  the  slippery  track  with  unabated,  perhaps 
increased,  speed,  until  the  trolley  broke,  and,  after  going 
about  50  yards  further,  on  an  up  grade,  it  came  to  a  sudden 
and  abrupt  stop,  causing  the  injuries  sued  for. 

The  counsel  of  the  defendant  admit  that  where  an 
injury  occurs  to  a  passenger,  and  it  appears  that  it  was 
caused  by  a  defect  in  the  construction  or  equipment  of  the 
carrier's  vehicle,  or  by  anything  pertaining  to  the  service 
which  the  carrier  ought  to  control,  the  presumption  is 
that  the  injury  was  caused  by  the  negligence  of  the 
carrier ;  and  in  order  to  relieve  itself  from  liability  for  such 
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iojury,  it  must  show  that  it  was  the  result  of  an  accident 
which  the  utmost  diligeooet  skill  and  foresight  could  not 
prevent.  Bichmoixd  &  BanviUi  R.  Co.  t.  Morrit,  31  Grat 
200,  204;  Booth  St.  Ry.  Law.  sec.  361. 

Bat  they  claim  that  the  erideace  in  this  case  shows  that 
the  defendant's  car  was  in  good  condition,  and  properly 
equipped;  its  motorman  and  conductor  competent  and 
experienced;  and  its  track  in  good  condition,  except  so 
far  as  it  was  afTected  by  the  fait  of  snow.  This  slippery 
condition  of  the  track  produced  ^by  the  fall  of  snow,  they 
insist  was  such  "an  accident,  act  of  God,  or  yii  major" 
as  relieved  the  defendant  from  liability  for  the  injury  com- 
plained of,  which  was  directly  caused  by  it,  and  which 
could  not  have  been  prevented  by  the  utmost  diligence, 
skill  and  foresight  on  its  part. 

A  slight  fall  of  snow  in  this  climate  in  the  month  of 
January  cannot  be  considered  as  an  unexpected  and  extra- 
ordinary condition  of  the  weather.  On  the  contrary,  it  is 
usual  and  frequent,  and  the  defendant  was  bound  to 
anticipate  and  take  into  consideration  all  such  weather  as 
might  reasonably  be  expected  in  the  climate  in  which  it 
was  doing  busioess,  and  the  effect  such  weather  would  have 
upon  its  track. 

The  fact  that  there  was  a  slight  fall  of  snow  immediately 
preceding  the  time  when  the  car  arrived  at  the  heavy  down 
grade,  and  became  more  difficult  to  control  on  account  of 
the  slippery  coadition  of  the  track,  caused  by  the  snow, 
called  for  the  exercise  of  the  utmost  diligence,  skill  and 
foresight  on  the  part  of  the  defendant.  It  saw  that  the 
snow  had  been  and  was  falling.  It  knew  what  effect  it 
would  have  upon  its  track.  This  is  proved  by  the  motorman 
and  conductor  on  the  car.  It  was  its  plain  duty,  there- 
fore, to  approach  the  point  where  the  heavy  down  grade 
on  the  track  commenced  at  such  a  rate  of  speed  as  would 
enable  it  to  keep  the  car  under  control.  Instead,  however, 
of  doiog  this,  the  evidence  shows  that  the  car  was  running 
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at  an  unusually  rapid  rate  oi  speed,  so  much  bo  that  it 
vas  observed  and  commented  upon.  The  result  of  this 
careless,  and,  under  the  circumstancea,  reckless,  running 
of  the  car  waa  that,  when  it  reached  the  point  where  the 
heavy  down  grade  commenced,  the  defendant  had  lost  all 
control  over  it. 

Other  acta  of  negligence  were  relied  on  in  the  argument 
of  the  case,  but  it  is  unnecessary  to  consider  them,  as  the 
injury  complained  of  was  clearly  the  result  of  the  defend- 
ant's failure  to  exercise  that  degree  of  diligence,  skill  and 
foresight  which  the  law  imposed  in  the  management  of  its 
car  in  the  particular  above   referred  to  and  discussed. 

We  are  of  opinion  that  the  judgment  of  the  trial  court 
is  plainly  right,  and  must  be  affirmed. 


No^l. — The  following  is  a  partial  abstract  of  the  dedaioni  made  fai 
the  foregoing  thirteen  caaee  with  reference  to  the  duties  of  electric  street 
nilway  companies  to  their  paasengere,  and  the  oare  required  of  passengen 
to  ftToid  injury: 

Ddtt  or  cOHPAirr, — As  a  oommoD  oarrier,  is  bound  to  more  than  ordi- 
nary care  and  skill  to  secure  safety  of  passengers.  Ea»t  Omaha  St.  ^. 
Co.  V.  Oodola,  ante,  p.  4d4.  Owes  passenger  alighting  from  car  duty  of 
«afe  pasaa^  aoroai  tracks  at  street  crossings,  without  peril  from  its  aots. 
CmetfinaM  St.  Sy.  Co.  v.  SiteU,  ante,  p.  486.  Although  passenger  ne^- 
geatly  expose  himself  to  danger,  still  company  liable  If  negligent  in  fall- 
ing to  discover  his  danger  or  to  avoid  it  when  disoovered.  Onuiha  St.  Rjf. 
Co.  T.  JtdrKit,  ante,  p.  417.  Provisions  of  New  York  Qeneral  Bailro«d 
Law  exempting  company  from  liability  for  Injury  to  passeugen  riding  on 
platform  does  not  apply  to  street  railway  oompanieo.  Wood  v.  BtwMtfn 
CUn  S.  Co.,  ante,  p.  429.  Conclusive  evidence  of  negligence  to  provide 
but  one  man  to  operate  a  car  when  the  attentiixi  of  one  man  at  each  and 
of  car  is  required  at  oertalQ  points.  Bedfldd  v.  Oakland  ContoL  SL  Sy. 
Co.,  ante,  p.  S9S.  Following  aots  held  negligent;  Hotorman  leaving  plat- 
form with  brake  handle  set  so  that  it  turned  and  struck  paese^er. 
OUmore  v.  Brooklyn  Seighte  S.  Co. ,  aiUe,  p.  4S2.  Hotorman  to  go  to  rear 
of  cai  to  adjust  trolley,  leaving  front  platform  onattended,  without  first 
shutting  off  power.  Wood  v.  BrooMj/n  City  Ry.  Co.,  ante,  p.  4S9.  To  run 
crowded  trolley  car  around  curve  at  such  speed  as  to  throw  passenger 
down  and  oS  the  oar.  East  Omaha  St.  Ry.  Co.  v.  Oodola,  ante,  p.  4H. 
To  approach  down  grade  on  slippery  track  at  snofa  speed  that  oar  oaanot 
be  controlled.    Danville  St.  Car  Co.  v.  Payne,  ante,  p.  4B8. 
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Dimf  or  PAfiSBKOMR.—Held  oontribntorr  negUgenoe  per  m:  In  apite 
of  w»ning  notice  posted  In  oar,  Co  atep  on  foot-bowrd  and  stand  with  back 
to  te«U«7  post  known  to  be  there,  in  attempt  to  alight  boat  n^ndl; 
moving  oar.  Maryland  to  me  of  Sharkep  v.  Lake  Roland  EUo.  Rf.  Co., 
ante,  p.  418.  To  ride  upon  hamper  of  trolley  car  without  knowledge  of 
oonduotor.  Bard  v.  Penntylvania  Traction  Co. ,  ante,  p.  444.  H<dd  not  con- 
tributory negllgenoe  per  te:  To  attempt  to  board  slowly  moving  trolley  oar. 
Oitiero  O:  Promto  St.  Rj/.  Co.  v.  Meixner,  ante.  p.  404;  OmaJta  St.  I^.  Co. 
T,  Martin,  ante,  p.  417.  To  lUlght  from  elowly  moving  oar.  Dottier 
Tramway  Co.  v.  Reid,  ante,  p.  899.  To  ride  standing  on  foot  raU  of 
trolley  oar,  there  being  do  room  within.  Wood  v.  Broofcfyn  City  R-  Co. 
ante,  p.  439.  Or  on  the  platform.  Eatt  Omaha  St.  Ry.  Co.  t.  Oodola, 
ante,  p.  424.  Especially  by  direction  of  oonduotor.  Befcer  t,  Pi«*i»V 
and  Birmingtiam  Traetion  Co.,  ante,  p.  449. 

KOTtZ— la  McDonald -v.  Montgomery  St.  Ry.,  Alabama  Supreme  Court, 
Hay  21,  1890  (20  South.  Rep.  317).  held,  proper  to  charge,  in  an  action  for 
injury  to  a  paasenger  in  alighting  from  a  trolley  car,  that  one  alighting 
from  a  moving  car  assumes  all  the  riska  of  alighting  safely;  also,  that  if 
he  stood  on  the  steps  of  a  moving  oar  when  there  was  room  to  stand  inside, 
he  oould  not  recover  for  injury  caused  by  being  thrown  from  the  step  by 
the  motorman's  negligence. 

In  East  St.  Louu  Elec.  St.  Ry.  Co.  v.  Sliger,  Illinois  Appellate  Court, 
June  18,  1880  (65  HI.  App.  313),  an  action  to  recover  for  injury  to  a  pas- 
senger by  electric  shock  while  entering  a  car,  the  court,  in  sustaiung  a 
judgment  for  defendant,  say:  "  In  damp  weather  the  metallic  parte  of  a 
oar  may  become  slightly  charged  with  electricity  by  Induction,  and  if 
aiqtellaut  received  a  shock  at  all  it  was  by  stepping  upon  a  metaUio  {riaoe 
thus  charged.  This  condition  of  things  bad  not  existed  under  such  cir- 
onmstances  and  for  such  length  of  time  as  to  affect  defendant  with  notice 
<rf  the  fact." 

In  Minerva  BoUeeia  v.  Neio  OrUana  dt  Carrollton  R.  Co.,  Louisiana 
Supreme  Court,  March  9, 1890  (19  South.  Rep.  787) ,  in  sustaining  a  judg- 
ment awarding  damages  to  plaintiff  for  injury  while  alighting  from  an  elec- 
tric oar,  the  court  say:  "  Any  person  actually  on  the  oar,  or  in  the  aot  of 
getting  off,  is  a  passenger,  and  the  company  is  charged  with  the  duty  of 
lotting  to  his  safety;  and  this  involves  the  necessity  on  the  part  of  the 
oonduotor  of  allowing  the  passenger  time  to  get  off  the  oar.  We  are  oon- 
strained  to  hold  that  a  passenger  who  is  violently  thrown  to  the  ground 
and  injured  by  a  car,  too  hastily  set  in  motion,  is  entitled  to  damages." 

In  Siae  v.  Rod>£tter  Ry.  Co.,  New  York  Supreme  Court,  Qeneral  Term, 
Fourth  Department,  December,  1896  (92  Hun,  140),  plaintiff's  intestate, 
riding  on  a  trolley  car,  on  a  dark  night,  went  out  of  the  car,  which  was 
not  full,  and  stood  on  the  platform,  with  the  tacit  consent  of  the  conduc- 
tor, fie  leaned  out  a  little  and  was  struck  by  a  tree  which  came  within 
five  or  six  inches  of  the  car,  and  had  been  cut  away  in  part  to  make  room 
tor  cars  to  pass.  Held,  that  the  questions  of  negligenoe  and  contributory 
oegligenoe  should  have  been  submitted  to  the  JU17. 
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In  Jogger  t.  PeopUfi  8L  Bg,  Oo,  tt  aL,  PaniuylTuila  8ui»«iiie  Conit, 
Uarch  aa,  1897  (36  AtL  Bap.  887),  kOd,  Uut  a  street  railtray  oompanr  is 
not  bound  bj  the  practioe  of  its  smidoTea  of  slowinjt  tralley  cars  at  s 
certain  plaoe  to  allow  a  panenger  to  aliglit.  Whether  or  not  it  ia  oantrib- 
utoiy  n«glis«noe  per  m  to  jump  boat  a  troUer  oar  going  four  or  five  miles 
an  hour  is  for  the  court  to  determine. 

In  Vamie  t.  Orant  St.  Elec.  Rg.  Co.,  Washington  BnpnaoB  Court,  Maroh 
17, 1801  (48  Pao.  Bap.  219),  hdd,  oegUgent  for  a  motonaan  to  stop  and 
hold  hia  car  at  a  [riaoe  where  it  is  dangerona  for  a  person  to  undertake  to 
board  the  oar.  Whether  at  not  the  pcwsenger  is  negligent  In  bTing  to 
board  the  car  at  aaoh  place  la  for  the  jtuy  to  determine. 


Mary  Mahohbt  akd  others  y.   San  Fbancisco  &  San 
Matbo  Railway  Company. 

CaUforaia  Supreme  Coart,  DmamAer  17, 1891. 
(110  Cal.  47t.) 

n  stBxKn-'-CotmisU' 

An  electric  street  railway  has  no  ezolusire  use  of  anjr  portion  of  the  hlgh> 
way.  Travders  have  a  right  to  presume  that  it  will  use  ite  fisiudilse  in 
Tiew  of  their  r^hts.  If  the  electric  light  la  liaUe  to  go  ont  l^  reason 
of  the  trolley  leaving  the  wire,  other  lights  should  be  provided.  If  its 
light  ifl  not  sufflcient  to  reveal  an  obstruction  te  titne  to  stop  the  car 
when  moving  at  a  given  speed,  it  should  move  taor*  slowly. 

Hdd,  not  oontributofy  negtigenoe  as  matter  of  taw  for  parsons  driving  in 
a  carriage,  on  a  dark  and  foggy  night,  having  the  track  of  an  electric 
rulway  on  the  one  hand  and  a  guloh  on  the  other,  to  get  uponthetavck 
even  thon^  Uiere  was  sufficient  i^taoe  to  drive  dear  of  the  track  and 
they  took  no  pains  to  avoid  it. 

Shea  V.  St.  Favi  Citv  Bg.  Co.,  4  Am.  EleoU.  Cas.  481,  followed. 

Appeai.  by  deteodapt  below  from  judgment  of  San 
Francisco  Superior  Court. 

The  judgment  waa  reversed  upoa  eirora  in  respect  to  the 
conduct  of  tbe  trial  and  iustruction  to  the  jury, 

Henley  &  CoiteUo,  for  appellant. 
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Crittenden,  Hiornion,  F.  B.  Menbaeh  and  Garbtr,  Boalt  & 
BUhop,  sod  /.  F.  Riley,  for  respondents. 

Teuplb,  J. :  This  actioo  was  brought  by  the  widow  and 
six  children  of  Florence  Mahoney,  deceased,  to  recover 
damages  for  his  death,  which  they  allege  woa  caused  by 
the  negligence  of  the  defendant. 

A  verdict  of  ten  thousand  dollars  was  rendered,  and  this 
appeal  is  taken  by  the  defendant  from  the  judgment,  and 
from  an  order  refusing  a  new  trial. 

The  defendant  was  engaged  in  operating  a  street 
railway  on  which  cars  were  propelled  by  electricity, 
by  the  overhead  or  trolley  system.  Tbe  accident 
occurred  on  the  Old  Hission  road — a  public  high- 
way— within  the  city  and  county  of  San  Francisco, 
at  about  10  o'clock,  upon  a  dark  and  fogfQr  night. 
Deceased  and  three  companions  were  driving  along 
on  the  highway,  and  took  no  pains  to  keep  clear  of  the 
track,  although  there  was  sufficient  apace  to  enable  them 
to  do  so.  The  driver  testified  at  the  trial:  "The  road  was 
plenty  wide  there.  There  was  plenty  of  room  to  keep 
away  from  the  track.  I  kept  closer  to  the  track  than  the 
gulch,  to  be  sure.  I  could  not  tell  when  I  would  strike  a 
bowlder  in  the  road.  I  did  not  drive  far  enough  from 
tbe  b-ack  to  dear  the  oar,  my  intent  was  to  clear  the  ditch 
on  the  right  hand  side,  without  reference  to  the  track.  I 
did  not  aim  to  keep  clear  of  the  track  at  all.  I  depended 
upon  the  lights  coming  along,  so  we  could  see  It  or  hear 
something,  and  then  turn  out  of  the  way.  I  intended  to 
rely  upon  hearing  or  seeing.  I  did  not  stop  at  any  time  to 
look  or  listen,  for  the  reason  I  had  'people  behind,  and 
depended  upon  them.  The  noise  of  the  vehicle  and  of  the 
wind  might  to  some  extent  interfere  with  my  hearing  an 
approaching  car,  but  still  we  did  not  stop." 

The  road  at  that  point  was  descending  at  the  rate  of 
about  two  hundred  and  ninety  feet  to  tbe  mile  in  the 
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direstion  id  which  the  party  was  traveling.  Defendant'l 
car  coming  up  behind  was  proceeding  by  gravitation 
down  the  grade  at  a  rate  variously  estimated  as  from  ten 
to  twenty  miles  per  hour.  It  struck  the  wagon  in  which 
deceased  and  his  companions  were,  killed  the  deceased, 
and  very  seriously  wounded  two  others. 

Appellant  contends  that  the  judgment  should  be 
reversed,  because  it  was  not  shown  that  the  deceased  was 
without  fault,  and  because  it  is  so  clear  from  the  evidence 
that  there  was  contributory  negligence  that  do  othw 
rational  conclusion  can  be  drawn  from  it. 

This  contention  cannot  be  maintained.  The  defendant 
had  no  exclusive  use  of  any  portion  of  the  highway.  Its 
right  was  to  a  use  in  common  with  the  public,  being 
peculiar  only  so  far  as  its  inability  to  move  from  its  track 
made  it  so.  Travelers  upon  the  highway  had  a  right  to 
presume  that  it  would  use  its  franchise  in  view  of  the 
lights  of  others.  It  the  light  of  the  car  was  liable  to  go 
oat  because  the  trolley  frequently  jumps  the  wire,  other 
lights  should  have  been  employed;  and,  if  an  obstruction 
cannot  be  seen  by  its  light  in  time  to  stop  the  car,  it  should 
move  at  less  velocity.  Other  travelers  should  use  reason- 
able diligence  to  avoid  obstructing  the  track,  and  it  may 
be  that,  under  some  circumstances,  a  jury  would  be  justified 
in  'finding  it  negligent  for  one  to  travel  along  the  track; 
but  it  certainly  is  not  negligence  per  se,  and  I  see  nothing 
in  this  case  which  would  justify  ourreversing  the  verdict; 
on  the  contrary,  I  do  not  see  how  the  jury  could  have 
found  otherwise.  The  law  applicable  to  [the  matter  is 
correctly  stated  in  Shea  v.  Fortrero  Jiaikoad  Co.,  44  Cal. 
414. 


Hon.— See  note  to  BaB  r.  Ogdea  Citu  St.  Eg.  Co.,  pott. 
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AuAKDA  P.  Everett  kt  al.  v.  Los  Akqblks  Consolidated 
Electric  Railway  Company. 

dtiifomia  Supreme  Court,  January  9,  IS95. 

ELSCTSIC  STKRer  iuilwat. 

Jt  Is  oontribntoTf  neglisence,  as  matter  of  law,  for  a  man  of  mature  aee, 
in  good  health,  and  in  foil  poaaeaalon  of  his  bcoltiM,  havinf;  good  efo- 
■ig;ht  and  onimpaiied  hearing,  to  rldo  upon  a  biojole  upon  th«  back  of 
an  eleotrio  Street  railway,  in  the  same  direction  in  which  csais  &re 
aooustomed  to  run  on  that  railway,  without  looking  or  listening  for  the 
apptoaoh  of  cars. 

The  rule  that  one  must  look  and  llstoa  before  crossing  the  tiaoka  of  m 
Bleam  railway  applies  equally  when  be  is  about  to  oioss  the  track  ot  an 
electrio  or  cable  railway. 

ne  rule  that  the  party  cauang  the  injury  by  hie  negUgenoe  may  beowne 
Uable  in  damages  to  the  party  injured,  although  the  latter  wos  hiimalt 
negligent,  applies  only  to  cases  where  the  person  Injurod  is  in  some 
position  of  danger  from  threatened  contaot  of  some  agent  under  the 
control  of  the  other  paHy,  when  the  former  cannot  and  the  latter  can 
prevent  the  injury.  It  never  appliee  where  the  negligenoe  of  the  party 
iojured  continues  up  to  the  very  moment  of  the  injury  or  is  a  contribut- 

'  Ing  oc  efficient  cause  of  it. 

!nM  motorman  of  an  eleotrio  oar  has  the  right  to  preeume  that  a  person 
traveling  on  the  track  In  front  of  the  car,  to  whom  the  onatomary  wam- 
inge  have  been  given,  has  made  himself  aware  of  the  ajqiroach  of  the 
oar  and  will  either  increase  his  speed  or  turn  aside  to  avoid  the  danger 
which  threatens  him.  Therefore,  held,  that  the  motorman  was  not 
guilty  of  negligenoe  in  not  trying  to  atop  his  car  until  within  ten  or 
twenty  feet  of  the  traveler. 

Cases  of  this  seriee  cited  in  opinion,  appearing  in  bold  faced  type:  Corson 
V.  Federal  St.  Ao.  Ry.  Co.,  vol.  4,  p.  470;  Creamer  v,  Ifesf  End  St.  Rfl- 
Co.,To).  4,  p.478. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Los  Angeles  county.     Facta  stated  in  opinion. 


John  D.  Pope,  for  appellant. 

W.  J.  Hurtsaker,  for  respondents. 
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Van  Flebt,  J. :  Verdict  and  judgment  were  for  plaintiffs, 
and  defendant  appeals  from  the  judgment  and  an  order 
denying  its  motion  for  a  new  trial. 

Tiie  action  was  by  the  widow  and  minor  child  of  one 
Charles  E.  Everett,  deceased,  to  recover  damages  for  the 
death  of  the  latter,  caused  by  bis  being  run  over  by  an 
electric  car  operated  by  the  defendant  on  its  street  railroad 
in  the  city  of  Los  Angeles,  and  alleged  to  have  been 
through  defendant's  negligence.  At  the  conclusion  of 
plaintiff's  evidence  in  chief,  defendant  moved  the  court  for 
a  nonsuit,  on  the  grounds,  substantially,  that  the  evidence 
wholly  failed  to  show  negligence  on  the  part  of  the  defend- 
ant, but  did  establish  affirmatively  that  deceased  came  to 
his  death  through  his  own  negligence,  contributing 
directly  and  proximately  thereto.  The  court  denied  the 
motion,  to  which  ruling  the  defendant  excepted,  and  this 
exception  constitutes  the  only  material  question  in  the 
case.  The  evidence  in  behalf  of  plaintiffs  tended  to  show 
that  the  deceased,  at  the  time  of  the  accident  resulting  in 
his  death,  which  was  on  October  17,  1894,  was  forty  years 
of  age,  in  good  health,  and  in  full  possession  of  his  facul- 
ties, having  good  eyesight  and  unimpaired  hearing. 

He  was  an  experienced  rider  of  the  bicycle,  had  owned 
one  of  those  vehicles  three  or  four  years,  and  used  it  every 
day.  On  the  date  in  question,  about  one  o'clock  in  the 
afternoon,  or  a  little  thereafter,  deceased  was  on  hia 
btoycle,  riding  along  McClintock  avenue,  in  a  suburb  of 
ix>8  Angeles,  known  as  "UniTersity,"  on  a  portion  of  the 
street  where  ran  a  double  line  of  defendant's  railway,  one 
line  used  for  south  bound  and  the  other  for  north  bound 
cars.  He  was  going  south  at  the  time,  and  traveling  at 
the  rate  of  about  six  miles  an  hour.  Following  him,  and 
going  in  the  same  direction  on  the  south  bound  track,  was 
a  train  of  defendant's  cars,  ooasisting  of  ao  eleotrio  motor 
car  aod  a  trailer,  heavily  loaded  with  passengers  going 
out  to  the  race    track.     This  train  was  running  at  its 
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ordinary  rate  of  about  ten  miles  an  hour.  When  deoeased 
VM  first  observed  by  those  on  the  train,  he  was  between 
a  btock  and  a  half  and  two  blocks  ahead  of  the  train,  and 
was  ridiQg  between  the  rails  of  the  north  bound  track. 

He  eoDtioued  on  this  track  for  soma  distance,  when  he 
crossed  over  to  the  south  bound  track,  apparently  to 
avoid  an  approaching  car  going  north,  and  continued  on 
his  course,  riding  between  the  rails  of  the  latter  track.  At 
thia  time  he  was  something  over  half  a  block  in  advance  of 
the  south  bound  train,  but  the  latter  was  rapidly  over- 
taking  him;  and  when  the  north  bound  car  passed  him, 
whieh  was  at  a  point  a  short  distance  south  of  where  the 
south  bound  train  then  was,  passengers  on  the  former, 
evidently  noting  the  rapid  approach  of  the  train^  called 
out  a  warning  to  deceased  to  apprise  him  of  danger;  and 
at  about  the  same  time,  when  the  train  was  within  from 
twenty  to  forty  feet  from  him  (the  estimates  of  the  wit- 
nesaea  varying  on  this  point),  the  motorman  oo  tbe  latter 
rang  his  gong,  and,  together  with  several  of  the  pas- 
sengers, cried  out  to  deceased  to  "get  oEFtbe  track,"  "look 
out,"  and  other  words  of  like  import.  These  warnings, 
although  distinctly  beard  by  a  witness  standing  on  the 
street  some  four  or  five  times  as  far  from  the  train  as 
deceased  then  was,  were  either  unheard  by  him,  or  totally 
unheeded,  as  he  was  not  observed  to  look  back  or  turn  bis 
head  or  attempt  to  turn  or  increase  the  speed  of  bis 
bicycle.  Thereupon  the  motorman  when  within  about  ten 
<K  twenty  feet  of  deceased,  reversed  the  current  and  ap- 
plied the  brakes,  and  endeavored  to  stop  the  train,  but  did 
not  succeed  in  time  to  avoid  running  deceased  down;  and 
he  was  struck  by  the  motor  and  killed.  At  no  time  from 
tbe  time  he  was  first  seen  riding  ahead  of  the  train  was 
deceased  observed  to  turn  his  bead  or  look  back,  until  just 
as  the  train  was  upon  him,  when  he  partly  turned  his 
head,  and  turned  his  wheel  a  little  to  the  right,  but  not 
suflSoient  to  get  out  of  the  way.     University  is  a  settled 


by  Google 


CALIPORNIA,  18tf6. 


Everett  et  al  t.  Railway  Co. 


suburb  of  Los  Angelee,  laid  out  in  blocks,  crosBod  and 
interaected  by  public  streeta,  and  the  point  where  deceased 
was  killed  was  at  the  iDtersection  of  McClintock  avenue 
and  Thirty'Seventh  street.  Deceased  was  not  a  resident 
of  Loa  Angeles,  but  had  been  there  for  about  a  week, 
more  or  less,  before  the  accident  stopping,  at  the  house 
of  a  relative  on  Thirty-ninth  street,  off  McClintock 
avenue,  south  of  Thirty-seventh  street  and  the  point 
where  he  was  killed.  During  his  sojourn  he  had  been  in 
the  habit  of  riding  back  and  forth  to  and  from  the  city  on 
his  bicycle,  and,  when  on  McClintock  avenue,  would  ride 
on  the  railroad  tracks,  as  it  was  smoother  for  travel 
between  the  rails  than  on  the  outside,  where  the  space 
was  narrow  and  rough  and  a  poor  road  for  the  bicycle,  by 
reason  of  the  condition  of  the  street.  At  points  on 
McClintock  avenue  the  soil  was  sandy,  and  had  receded 
WHnewhat  from  the  rails,  so  as  to  leave  the  latter  in  places 
standing  a  little  above  the  surface  of  the  street;  but  what 
the  condition  was  in  this  respect  at  or  in  the  immediate 
vicinity  of  the  accident  was  not  made  to  appear.  At  the 
date  in  question,  races  were  in  progress  at  the  race  track, 
situated  south  of  the  scene  of  the  deceased's  death ;  and, 
owing  to  the  increased  travel,  extra  cars  were  being  run 
by  defendant,  and  at  shorter  intervals  than  at  other  times, 
but  whether  the  train  which  killed  deceased  was  an  eztra 
or  running  on  regular  time  was  not  shown.  The  motor- 
man  in  charge  of  the  train  had  been  in  the  employment  of 
defendant  about  two  weeks.  For  the  first  ten  or  twelve 
days  he  was  under  instruction  from  an  experienced  motor- 
man,  lind  was  tiien  put  in  charge  of  a  motor,  and  had 
been  so  employed  some  four  or  fire  days  at  the  time  of  the 
accident.  The  statements  of  the  witnesses  vary  consider- 
ably as  to  how  far  the  train  was  from  deceased  when  the 
motorman  commenced  ringing  his  alarm  gong.  A  number 
of  them  show  no  recollection  on  the  subject,  but,  taken  as 
a  whole,  the  evidence  tends  strongly  to  indicate  that  the 
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gong  was  beiDg  souoded  befoie  the  motorman  and  pas- 
Bengerg  commenoed  to  call  oat  to  deceased  to  get  out  of 
the  way.  There  in  a  like  difference  as  to  just  when  the 
brakes  were  applied,  aad  whether  the  speed  of  the  train 
was  slackened  any  before  the  deceased  was  struck.  The 
head  end  of  the  motor  paBsed  the  point  where  the  deceased 
was  struck  between  twenty  and  thirty  feet  before  the  train 
came  to  a  full  stop,  and  the  evidence  tended  to  show  that 
it  could  have  been  stopped  in  a  shorter  distance.  There 
was  also  some  evidence  tending  to  show  that  the  wind 
was  coming  from  the  southeast;  at  what  velocity  does  not 
appear,  but  that  it  was  calculated  to  deaden  to  some  extent 
any  sound  in  deceased's  rear. 

This  is  BubstaDtially  the  case  made  by  the  evidence  in 
behalf  of  plaintifTa  upon  the  points  material  for  our  con- 
sideration. It  can  scarcely  be  made  a  question  in  thH 
case— indeed,  we  do  not  understand  it  to  be  seriously  con- 
troverted— but  that  the  conduct  of  the  deceased  under  the 
circumstances  narrated  constituted  negligence  on  his  part 
IB  the  highest  degree,  and  such  as,  standing  alone,  would 
necessarily  preclude  a  recovery  for  his  death.  In  walking 
or  riding  along  a  line  of  railway  where  cars  or  trains  are 
passing,  or  likely  to  pass,  at  short  intervals,  one,  while  in 
a  position  to  be  endangered  by  such  vehicles,  must  pay 
attention  to  his  surroundings,  aud  employ  his  natural 
faculties,  and  exert  due  diligence  to  avoid  such  danger. 
He  must  listen  and  look  to  ascertain  whether  danger  is 
threatened  by  his  situation,  and  a  failure  so  to  do  con- 
stitutes negligence  per  8e.  This  principle  is  settled  by  a 
practically  unbroken  line  of  decisions  in  this  and  other 
States.  One  or  two  of  the  latest  expressions  upon  the  sub- 
ject by  this  court,  in  cases  where  the  rule  is  fully  discussed 
aad  anthorities  ci'ed,  may  be  given  as  aptly  stating  and 
applying  the  doctrine.  In  Kerma  v.  Cent.  Pac.  Rati- 
road  Co.,  101  Cal.  26,  it  is  said;  "It  is  a  fixed  rule 
that  it  is  the  duty  of  any  one  when  attempting  to  cross  a 
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railroad  track  upon  a  highway  to  be  vigilant,  to  look  and 
to  listen  before  attempting  to  cross,  and  a  failure  to  do  so 
is  regarded  as  such  negligence  on  his  part  as  to  preclude  a 
recovery.  Olaacoeh  v.  Cent.  Pae.  Railroad  Co.,  73  Cal. 
137.  With  greater  reason  does  the  principle  of  this  rule 
apply  to  one  who  is  traveling  laterally  along  the  route  of 
a  railroad,  and  knows  that  engines  will  soon  follow.  'It 
is  negligence  for  a  person  to  walk  upon  the  track  of  a  rail- 
road, whether  laid  in  the  street  or  upon  the  open  field ; 
and  he  who  deliberately  does  so  will  be  presumed  to 
assume  the  risk  of  the  perils  he  may  encounter'  " — citing 
a  large  number  of  eases.  In  HolmsB  v.  So.  Pae.  Coast  Rail- 
way Co.,  97  Cal.  161,  where  the  person  for  whose  death 
it  was  sought  to  recover  was  killed  while  walking  along 
the  railroad  track  near  a  station,  while  waiting  for  the 
train  which  ran  him  down,  and  when  it  appeared  that 
deceased  did  not  look  out  for  the  approach  of  the  train, 
which  he  could  have  seen  in  time  to  get  out  of  the  way, 
the  court  say:  *'A  railroad  track  upon  which  trains  are 
constantly  run  is  itself  a  warning  to  any  person  who  has 
reached  years  of  discretion,  and  who  is  possessed  of 
ordinary  intelligence,  that  it  is  not  safe  to  walk  upon  it, 
or  near  enough  to  it  to  be  struck  by  a  passing  train,  with- 
out the  exercise  of  constant  vigilance,  in  order  to  be  made 
aware  of  the  approach  of  a  locomotive,  and  thus  be  enabled 
to  avoid  receiving  injury;  and  the  failure  of  such  a  person 
30  situated,  with  reference  to  the  railroad  track,  to  exer- 
cise such  care  and  watchfulness,  and  to  make  use  of  all  hie 
senses,  in  order  to  avoid  the  danger  incident  to  such  situek- 
tion,  is  negligence  perse.  The  following  are  a  few  of  many 
cases  which  might  be  cited  to  sustain  this  proposition: 
narUm  v.  Kansas  City  &  Northern  Railway  Co.,  64  Mo.  480" 
id.,  on  rehearing,  65  Mo.  22;  Railroad  Co.  v.  Depew,  40 
Ohio  St.  121;  Kelley  v.  Hannibal  &  St.  Joseph  Railroad  Co., 
76  Mo.  138;  Glascock  v.  Railroad  Co.,  supra.  Nor  is  there 
VOL.  VI — 30. 
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anj  disttDction,  in  the  application  of  (his  doctrine,  bet veen 
an  electric  or  cable  line  operated  upon  the  public  streets 
of  a  city,  and  that  of  an  ordinary  steam  railway  operated 
upon  the  right  of  way  of  the  corporation.  While  the 
deceased  had  the  undoubted  right  to  a  reasonable  use  of 
the  publicBtreet,  notwithstanding  its  occupancy  by  defend- 
ant's tracks,  he  could  not  ignore  or  disregard  the  rights  of 
the  latter  in  the  premises,  nor  neglect  to  take  reasonable 
precautions  for  bis  own  safety.  If  be  chose  to  make  use 
of  the  part  of  the  street  occupied  by  the  tracks,  it  was 
hifi  duty  to  look  out  for  and  endeavor  to  avoid  the  dangers 
incident  to  such  use.  In  Haight  v.  N.  Y.  Ceritral  Bailroad 
Co.,  7  Lans.  II,  speaking  of  this  rule,  the  court  say:  "It 
is  said  by  counsel  for  plaintiff  that,  while  this  may  be  the 
rule  in  regard  to  steam  railways,  it  cannot  be  applied  to 
street  railways."  In  Ckirson  v.  JPederoI  Stre^  Jte. 
Sailway  Co.,  147  Pa.  St.  219,  it  was  held  that  failure  to 
look  for  approaching  cars  on  the  part  of  one  about  to 
drive  across  the  tracks  of  an  electric  street  railway  com- 
pany  is  such  contributory  negligence  as  will  prevent  his 
recovery  for  injuries  received  by  colliding  with  a  car.  The 
court  said:  "If,  by  looking,  the  plaintiff  could  have  seen 
and  so  avoided  an  approaching  train,  and  this  appears 
from  his  own  evidence,  he  may  be  properly  nonsuited."  In 
Ward  V.  RoehuUsr  Eke.  Railway  Co.,  17  N.  Y.  Supp. 
427,  it  appeared  that  the  plaiutifif's  intestate  was  fatally 
injured  while  attempting  to  drive  across  a  street  railway 
track.  There  was  evidence  that,  at  any  time  befure  reach- 
ing the  track,  deceased,  by  a  glance,  could  have  informed 
himself  of  the  approach  of  the  car,  but  that  he  drove  onto 
the  track  without  looking  in  either  direction.  It  waa  held 
that  he  was  guilty  of  contributory  negUgenoe.  Id 
Creamer  t.  We^  End  St.  Ry.  Co.,  156  Mass.  S20,  the 
Supreme  Court  of  that  State  held  that  where  a  person 
stepped  from  a  horse  car  at  the  junction  of  two  streets, 
and  immediately  started  to  cross  the  track  of  an  electric 


by  Google 


CALIFORNIA,  1806. 


Everett  et  &1.  t.  Bailway  Co. 


road,  without  lookiug  or  liateaing,  and  waa  run  over  by 
the  electric  car  running  at  the  rate  of  fifteen  milea  an  hour, 
there  could  be  no  recovery,  because  the  deceased  was  not 
exercising  due  care.  We  see  no  more  reason  for 
applying  the  rule  that  one  must  look  and  listen  before 
CToasing  the  tracks  of  a  steam  railway  than  that  ooe 
must  look  and  listen  before  crossing  a  street  car  track 
upon  which  the  motive  power  is  electricity  or  the  cable. 
See,  also,  Bailey  v.  Market  St,  Cable  Sailway  Co.  (No. 
16,004,  decided  by  this  court  December  10,  1895),  42  Pao. 
Rep.  914.  When  the  evidence  discloses  a  failure  to  take 
such  reasonable  precautions  for  one's  own  safety,  it  con- 
■titutes  negligence  in  law,  and  is  not  a  question  to  be 
submitted  to  the  jury. 

This  brings  us  to  the  only  other  consideration  arising : 
Does  the  evidence  tend  to  show  such  negligence  on  the 
part  of  defendant,  contributing  to  the  death  of  deceased, 
as  would  in  law  authorize  a  recovery,  notwithstanding  the 
negligence  of  the  deceased?  We  find  nothing  In  the  evi- 
dence to  sustain  this  view.  The  case  is  not  like  one  where 
the  injured  party  is  discovered  in  time  lying  or  standing 
upon  a  railroad  track,  under  such  circumstances  as  to 
make  it  doubtful  whether  he  can  or  will  get  out  of  the 
way ;  or  where  one  is  seen  attempting,  either  on  foot  or 
otherwise,  to  make  a  crossing,  or  passing  along  or  on  its 
track  over  a  bridge  or  narrow  causeway,  or  in  a  deep  cut 
or  tunnel,  where  to  turn  aside  would  be  either  dangerous 
or  impossible;  or  under  other  circumstances  of  similar 
character.  In  such  instances  it  may  be  conceded  that  the 
driver  of  the  engine  or  motor  would  not  be  justified  in  law 
in  proceeding  without  effort  to  stop  his  vehicle  up  to  the 
point  of  collision.  Persona  cannot  be  recklessly  or 
wantonly  run  down  on  a  railroad  track,  however  negligent 
themselves,  where  the  circumstances  are  aucb  as  to  convey 
to  the  mind  of  a  reasonable  man  a  question  as  to  whether 
they  will  be  able  to  get  out  of  the  way.    But  the  evidence 
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had  DO  tendency  to  make  auch  a  case.  Hero  the  deceased 
was  in  full  and  open  view  of  the  approaching  train  for 
several  blocks,  and  had  perfect  opportunity  and  ability  to 
apprise  himself  of  its  coming.  He  was  upon  a  swift  and 
noiseless  vehicle,  which,  as  a  matter  of  common  knowl- 
edge, can  be  made  with  very  little  effort,  under  a  rider  of 
ordinary  strength  and  experience,  to  attain  a  much  higher 
rate  of  speed  than  that  with  which  the  cars  were  progress- 
ing, and  which,  furthermore,  is  susceptible,  by  a  mere 
pressure  of  the  hand,  to  turn  aside  instantly — in  much  less 
time,  indeed,  than  a  pedestrian  could  step  aside — so  as  to 
eompletely  avoid  an  object  no  wider  than  a  street  car. 
He  was  upon  level  ground,  and,  assuming  that  the  surface 
was  too  rough  or  the  space  too  narrow  outside  the  railroad 
tracks  for  him  to  safely  turn  that  way,  there  was  nothing, 
Bo  far  as  appears,  to  prevent  hia  return  to  the  other  track 
or  to  the  apace  between  the  tracks.  In  fact,  he  had  but  a 
few  moments  before  crossed  from  one  track  to  the  other, 
to  avoid  a  like  danger,  and  had  been  seen  to  do  so  by  the 
motorman  on  the  train.  Under  these  circumstances,  we 
think  it  perfectly  clear  that  the  latter  was  justified,  reason* 
log  in  the  line  we  have  suggested,  in  keeping  on  bis 
course,  and  assuming  that  the  deceased,  obeying  the  most 
ordinary  dictates  of  prudence,  had  made  himself  aware  of 
the  approach  of  the  train,  and  would  either  increase  his 
speed  or  turn  aside  in  time  to  avoid  the  danger  which 
threatened  him.  In  Holmes  v.  Railway  Co.,  supra,  it  is 
said:  "As  the  deceased  was  a  man  of  mature  years,  and 
nothing  to  indicate  that  he  was  not  able  to  take  cnr(>  ot 
himself — as  be  was  in  fact — the  engineer  might  reasonably 
believe  that  he  knew  of  its  approach,  and  would,  in 
obedience  to  the  ordinary  instinct  of  self-preservation, 
move  away  from  the  track  before  being  overtaken  by  the 
engine.  L.  S.  Se  M.  S.  Railroad  Co.  v.  Miller,  25  Mich. 
279."  See,  also,  Campbell  v.  K.  C,  Fort  S.  &  M.  Railroad 
Co.  (Kan.),  40  Pac.  Rep.   997.     The  motorman  was  not 
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required  to  assume  that  the  deceased  would  continue  bis 
□egligent  conduct  to  a  point  which  would  endanger  bis 
life  or  limb,  and  it  was  not  negligence  in  tbs  driver, 
under  tbe  circumstances,  to  indulge  the  presumption  that 
the  deceased  would  get  out  oE  the  way,  up  to  tbe  last 
moment.  There  is  nothing  in  tbe  circumstances  to 
indicate  any  wantonness  or  recklessness  on  the  part  of  the 
engineer,  or  that  he  did  not  take  all  the  precautions  to 
warn  the  deceased  and  to  stop  his  train  that  would  have 
been  suggested  to  one  more  experienced,  or  to  any  other 
reasonable  mind.  But,  were  it  to  be  conceded  that  the 
evidence  disclosed  a  case  tending  to  show  negligence  on 
tbe  part  of  tbe  defendant's  servants,  the  plaintiffs  could 
not  recover  under  the  circumstances  of  this  case.  The 
rale  which  renders  a  defendant  liable  for  injuries,  notwith- 
standing some  negligence  on  tbe  part  of  the  plaintiff  or 
the  person  injured,  can  only  apply  "in  those  cases  where 
such  negligence  was  the  remote,  and  not  tbe  proximate, 
cause  of  the  injury,  that  is,  where  the  negligent  acts  of  tbe 
parties  are  independent  of  each  other,  the  act  of  tbe  person 
injured  preceding  that  of  tbe  defendant."  Holmet  v. 
Sailivay  Co.,  aupra.  In  that  case,  quoting  from  O'Brien 
T.  McGlinchy,  68  Me.  662,  it  is  said:  "But  in  cases  falling 
within  the  foregoing  description,  where  the  negligent  acta 
of  tbe  parties  are  distinct  and  independent  of  each  other, 
tbe  act  of  the  plaintiff  preceding  that  of  the  defendant,  it 
la  considered  that  tbe  plaintiff's  conduct  does  not  contribute 
to  pro<iuce  the  injury,  if,  notwithstanding  hia  negligence, 
the  injury  could  have  been  avoided  by  the  use  of  ordinary 
care  at  the  time  by  the  defendant.  This  rule  applies  usually 
in  caaea  where  tbe  plaintiff  or  his  principal  is  in  some 
position  of  danger  from  a  threatened  contact  with  some 
agent  under  the  control  of  the  defendant,  when  (he  plaint- 
iff cannot  and  the  defendant  can  prevent  tbe  injury- 
But  this  principle  cannot  govern  where  both 
parties  are  contemporaneously  and  actively  in  fault,  and,  by 
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their  mutual  carelesanesa,  an  injury  ensues  to  one  or  botii 
of  them."  Bee,  also,  Eager  T.  Sovihem  Pae.  Co.,  98  Cal. 
309;  Esrey  v.  Southern  Pac.  Co.,  103  Cal.  541.  The  rule 
can  never  apply  to  a  case  where,  ba  here,  the  negligenoe 
of  the  party  injured  continued  up  to  the  very  momeut  of 
the  injury,  and  was  a  contributing  and  efficient  cause 
thereof;  for  it  is  apparent  that,  by  the  slightest  care  and 
effort  on  the  part  of  the  deceased,  he  could  hare  put  him- 
self out  of  danger  up  to  the  laat  moment  before  he  was 
struck. 

Our  conclusion  is  that  the  plaintiffs  did  not  make  out  a 
case  entitling  them  to  recover,  and  that  the  refusal  of  the 
trial  court  to  grant  the  motion  for  nonsuit  was  error.  It 
may  be  added  that  an  examination  of  the  evidence  on  the 
pfurt  of  the  defendant  serves  only  to  strengthen  the  case 
as  to  the  negligence  of  the  deceased,  and  the  absence  of 
negligence  on  the  part  of  the  defendant,  and  makes  it  clear 
that  the  court  should  have  granted  defendant's  request  to 
instruct  the  jury  to  find  for  the  latter.  It  follows  that  the 
judgment  and  order  must  be  reversed,  and  it  is  so  ordered. 

We  concur:  Harbisoh,  J.;  GAROtiTTB,  J. 


John  S.  Mosrissbt  v.   Bridoepoet  Tractioh  Coupaht. 

C<miMC(icul  Supreme  Court  of  Erron,  Jane  ts,  tS9a. 

BLCOTRIC  mBXKT  BAtLWAT— DCTT  TO  TBATKLBS— CoHTOIBUTORT  5H1U> 


An  electric  street  railway  oompanj  ia  not  bound  to  so  manage  ita  oui 
thftt  vebioled  on  it«  traok,  in  full  view  at  the  motorman,  stuill  not  in 
MIT  event  be  injured,  however  oarelesa  the  driver  of  the  vehiole  may  b«. 

The  driver  o(  a  vehiole  which  was  partly  on  the  track  o(  an  electrio  street 
rattway,  having  he»rd  the  gong  of  an  approaching  oar,  and  seen  the  ear 
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oomlng  kt  ■  nte  ot  speed  greater  than  hla  own,  vhen  he  was  13B  (eat 
away,  held,  that  it  wa«  his  duty  to  drive  off  of  the  traok  without  loM  of 
time,  and  that  his  failure  to  do  h  was  negliganoe  oootributing  to  hit 
injury  oatued  by  the  oar. 
Caaes  of  this  seriea  olted  in  opinion,  appearing  in  bold  taoed  type:  £E«r«tt  v. 
!«•  Angekt  Ctnuolidaied  Bleetrio  Bailuuy  Company,  vol  6.  p.  400. 

MvTTU  W.  Seymour  and  Howard  H.  Knapp,  for  appellant. 

Jame*  A.  Wilton  and  Edward  P.  Nobba,  for  appellee, 

ANDREWi,  0.  J. :  If  the  court  required  of  the  defendant 
a  higher  degree  of  care  in  the  management  of  its  oar  than 
iihe  law  imposes,  or  if  the  court  required  of  the  plaintiff's 
driver  a  lower  degree  of  care  in  driving  his  wagon,  so  as 
to  avoid  a  coUiaion  with  the  defendant's  oar,  than  the  law 
requires,  then  in  either  case  there  is  an  error  of  law  which 
maj  be  reviewed  by  this  court.  The  driver  heard  tha 
gong  of  the  approaching  car,  turned,  and  saw  the  car 
coming  behind  him  at  a  rate  of  speed  greater  than  bis 
own,  when  he  was  126  feet  awaj.  Hia  wagon  was  partly 
on  the  track  of  the  defendant.  It  was  his  duty  to  drive 
off  the  track  without  loss  of  time.  He  did  not  do  so,  bot 
continued  along  on  the  track,  where  he  knew  he  was  ia 
danger  of  being  hit,  and  where  the  wagon  was  hit  as  soon 
as  the  car  overtook  him.  This  conduct  was  negligent.  It 
was  an  omission  to  use  ordinary  care  which  contributed  to 
the  injury  complained  of,  and  precludes  any  recovery  for 
that  {injury,  unless  the  conduct  of  the  motorman  on  the 
car  obviated  the  effect  of  that  negligence.  It  is  true  that 
the  motorman  did  not  lessen  the  speed  of  the  car  until  the 
car  was  within  15  feet  of  the  wagon.  He  might  rightfully 
act  on  the  presumption  that  the  driver  would  drive  off  the 
track  before  the  car  reached  him.  Andrews  v.  JV.  F.  A  N. 
E.  HaUroad  Co.,  60  Oonn.  293,  299;  OUaehrook  t.  W$»t 
End  St.  Railway  Co.,  160  Mass.  239;  Boerett  y.  Lt 
AnffOes  ConsoLElee.  JZolIwoy  0.(GaL),  43  Pao.  Rep. 
207.     And  he  had  no  duty  to  slacken  his  speed  until  ht 
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waa  made  aware  that  the  driver  was  not  going  to  turn  out. 
The  wagon  could  have  been  removed  from  all  danger  in  a 
less  distance  than  the  15  feet,  for  there  was  nothing  to 
prevent  the  driver  from  turning  to  the  west,  and  into  a 
place  of  safety.  Aa  soon  as  the  conduct  of  the  driver 
indicated  to  the  motorman  that  the  wagon  was  not  to  turn 
out  of  the  way,  the  motorman  did  everything  in  his  power 
to  prevent  injury.  1 1'j  did  not  rush  upon  the  wagon.  At 
no  time  was  he  reckless  or  wilful.  He  did  nothing  which 
relieves  the  plaintiff  from  the  effect  of  the  driver's  negli- 
gence. Birge  v.  6ard7^«r,  19  Conn.  507;  JRotoen  v.  N.  Y., 
N.  B.  &  Hartford  Jtailroad  Co.,  59  Conn.  364;  Cooley  on 
Torts,  674.  The  ruling  of  the  court  on  this  part  cA  the 
case  seems  to  eissume  that  it  is  the  duty  of  the  defendant 
to  so  manage  its  cars  that  vehicles  on  its  tracks,  if  "in  full 
view"  of  the  motorman,  shall  not  in  any  event  b«  injured, 
however  careless  the  driver  of  the  vehicle  may  be.  We  do 
not  understand  that  the  law  affords  any  such  immunity  to 
the  drivers  of  vehicles,  or  imposes  any  such  duty  on 
motormen.  Nolan  v.  N.  Y.,  N.  H.  &  Hartford  Railroad 
Co.,  53  Conn.  461,  472.  We  think  there  was  Jerror  in 
holding  that  the  negligence  of  the  driver  did  not  contribute 
to  the  injury.  There  is  error,  and  the  judgment  is 
reversed.     The  other  judges  concurred. 

NOTX.— See  note  to  OaU  \.  Ogden  Ottg  St.  Rg.  Oo.fPoO. 
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Cvrr  Blbotsio  Bailwat  Oompaitt  v.  Ghbistina  Jones. 

jmnou  .^ipellate  Court,  Mof,  1805, 

(81  m.  App.  188.) 

Elioibio  bibrt  bailwat-^kjuxt  to  tb«.tklx& 

nie  following  facts  appeared:  An  electrio  street  oar  wad  operated  in  a 
(Atj  Btreet,  without  a  oonduotor,  it  baiag  part  of  tite  dut^  of  the  motor- 
man  to  collect  larea.  The  motorman,  after  he  saw  that  plAintiff  was 
about  to  oross  the  street,  without  gtving  any  signal,  left  the  power  and 
bnke  set  BO  that  the  car  ran  taster  than  allowed  by  olty  ordiiuuioe,  and 
wmt  inside  the  car  to  oolleot  faras.  Ills  attention  of  plaintilf,  when 
about  to  orow  the  track,  was  divetted  hj  a  runaway  tetun,  and  she  did 
not  look  for  the  approaching  oar,  by  which  she  was  struok  and  injured. 
Held,  a  clear  case  of  oegligenoe  of  the  oompany,  and  that  the  pUiiitiS 
was  not  oliargeable  with  oontributory  negligence  per  aa. 

S.  W.  Masten  and  H.  A.  WngU,  for  appellant 
Wallace  <fc  Lacey,  for  appellee. 

Justice  Wall  delivered  the  opinion  of  the  court:  The 
appellee  recovered  a  judgment  against  the  appellant  in  the 
sum  of  12,600. 

As  she  was  walking  across  Water  street,  in  the  city  of 
Decatur,  a  car  in  charge  of  the  servant  of  appellant  ran 
upon  her,  inflicting  the  injury  complained  of.  It  ia  urged 
that  under  the  proof  the  jury  were  not  warranted  in  find- 
ing that  she  was  at  the  time  in  the  exercise  of  ordinary 
care,  and  that  her  failure  to  observe  the  approach  of  the 
car  was  due  to  such  neglect  on  her  part  as  should  prevent 
recovery.  In  determining  this  question  it  is  proper  to 
consider  the  speed  of  the  car  and  whether  any  signal  was 
given  of  its  approach.  The  evidence  tends  to  show  that  a 
person  walking  west  on  Marietta  towards  Water  street,  as 
she  was,  could  see  a  car  coming  south  on  Water  street,  as 
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tbis  was,  for  a  considerable  distance,  far  enough  at  any  rate 
to  have  avoided  the  collision.  There  is  do  doubt  of  this. 
Certainly  it  was  possible  to  have  seen  the  oar  in  time  if  she 
had  been  looking  that  way. 

She  was  not  ao  looking,  but  as  she  started  across  Water 
street,  the  evidence  tends  to  show,  her  attention  was 
attracted  by  a  ranaway  team  which  dashed  across  Marietta 
street  and  struck  a  post,  upsetting  the  vehicle.  She  was 
watching  this  and  just  then  the  car  struck  her.  She  was 
carrying  a  basket  of  clothes,  and  wore  a  sun  bonnet  which 
projected  past  her  face,  and  perhaps  interfered  with  her 
vision  laterally  to  some  extent. 

She  did  not  see  the  car  or  bear  it. 

It  was  moving,  according  to  some  of  the  testimony,  at 
the  rate  of  ten  miles  an  hour,  no  signal  being  given — the 
motormau  at  the  time  being  inside  the  oar  collecting  fares. 

Persons  crossing  a  street  in  which  a  track  is  laid  for  the 
passage  of  electric  oars  may  be  presumed  to  know  that 
such  cars  are  to  be  expected  at  any  time,  from  either 
direction,  and  yet  it  is  not  at  all  unusual  to  depend  more 
or  less  upon  the  warnings  that  are  given  at  street  cross- 
ingB.  Gars  move  both  ways,  and  to  be  perfectly  safe  one 
must  look  both  ways  and  not  depend  upon  hearing  the 
signals,  but  probably  very  few  persons  comparatively 
do   BO. 

Such  caution  is  perhaps  extraordinary.  At  any  rate 
when  one's  attention  is  attracted  by  an  unusual  and 
frightful  thing  like  a  runaway  it  would  hardly  do  to  say 
that  he  was  not  exercising  ordinary  care  if  for  a  moment 
he  omitted  to  look  up  and  down  the  street  for  an  approach- 
ing car. 

All  the  plaintiff  need  prove  is  such  care  as  ordinarily 
would  have  been  exercised  under  the  same  circumstances. 
It  is  not  probable  that  any  ordinary  person  would  have 
acted  differently  in  view  of  the  circumstances  here  shown. 

Certainly  the  finding  of  the  jury  in  this  respect  is  not  so 


by  Google 


ILLINOIS,  1895. «B 

Railway  Co.  v.  Jones. 

opposed  to  ^e  eridence  as  to  justify  the  Appellate  Division 
in  rsversing  their  concluaion. 

As  to  the  negligence  of  the  defendant  little  need  be  said. 
It  appears  that  it  was  a  part  of  the  motorman's  duty  to 
collect  the  fares,  and  thai  after  he  left  the  switch  on  the 
north  side  of  Marietta  street,  and  after  he  bad  seen  the 
plaintiff  starting  to  cross  Water  street,  he  went  in  the  car 
and  was  taking  fares  when  the  plaintiff's  peril  was  dis- 
covered and  brought  to  his  notice  by  eome  passengers.  He 
ran  to  his  brake  aa  quickly  as  possible,  but  was  too  late. 
No  doubt  be  was  running  faster  than  allowed  by  ordinance 
when  be  left  his  brake;  no  signal  was  given,  and  for  all 
practical  purposes  the  car  was  running  without  his  direc- 
tioQ  or  control. 

It  may  be  said,  without  much  question,  that  a  motor- 
man  ought  to  be  at  his  post  all  the  time  and  it  should  be 
no  part  of  his  duty  to  collect  fares.  An  electric  car 
moving  at  the  usual  rate  of  speed  along  such  a  street,  as  in 
this  case,  should  be  under  the  constant  guidance  and 
control  of  the  motorman,  who  should  be  always  at  his 
post  to  slacken  speed  and  give  warnings  whenever 
necessary.  No  doubt  this  accident  might  have  been 
avoided  if  the  car  had  been  so  handled  and  managed. 

Ve  have  no  hesitation  in  saying  that  the  proof  shows  a 
clear  case  of  negligence  on  the  part  of  the  defendant,  and 
in  view  of  all  the  evidence  that  the  verdict  is  responsive  to 
the  merits.  Complaint  is  made  that  the  court  refused 
certain  instructions,  which  are  not  set  out  In  appellant's 
proof.  The  abstract  does  not  contain  any  of  the  instmo* 
tions  given  or  refused  on  either  aide,  though  it  states  that 
some  were  given  for  plaintiff  and  for  defendant,  and  som« 
asked  by  the  latter  were  refused.  In  such  condition  of  the 
abstract  we  are  not  called  upon,  aa  has  frequently  been 
held,  to  conr'der  the  point  so  presented. 

We  have,  however,  turned  to  the  record  and  read  with 


by  Google 


«g  AMERICAN  ELECTRICAL  CASEa.  [TOl>  9 
Ktootrio,  to.  Co.  y.  MMvlUe. 

oftN  the  eotiM  serids,  aud  are  satisfied  the  appellant  has  no 
just  eauu  of  objectioa. 

All  that  is  material  and  proper  in  the  refused  instruo- 
tioDs  is  contained  and  aptly  stated  in  those  given  for 
defendant.  The  rale  as  to  the  d^ree  of  care  on  the  part 
of  the  plaintiff  and  the  degree  of  negligence  on  the  part  of 
the  defendant,  necessarily  concurrent  in  order  to  support  a 
verdict  for  the  plaintiff,  was  clearly  announced  and 
repeated  over  and  over,  so  that  the  jury  could  not  have 
Misunderstood  the  law  applicable  to  the  facts  before  them. 

The  judgment  will  be  affirmed. 

Non.—  Bee  note  to  HaU  w.  Ogden  Cii]i  BL  B§.  Co.,  pott. 


QALBSBVBa  Elbcteic  Motor  and    Power  ConvAsre  t. 

DOLLIB   MaNVILLB. 

IWhoU  AppeOatt  OovH,  JTcv,  1896. 

m  m.  App.  400.) 

BuoTBia  STRXBT  RAnMxr.—FajawnKaa  hobsb. 

If  K  motomi&n  sees  that  a  hone  Is  frightened  aod  dang^:  imminent.  It  B) 
hi*  dutj  to  refn^  from  Bounding  the  gong  (uid  to  Btop  the  car;  and  to 
oontinue  to  sound  the  gong  under  snob  oiroumatancea  would  be  each 
wilf tit  miaoonduot  as  would  render  the  oompftn  j  liaUe  for  reeultiDK 

Bat  in  tlw  ahaenoe  of  such  mlaoMidaot,  the  taot  that  a  horse  beoomee 
trightwed  at  the  eleotrio  oar  and  the  sonndiog  of  its  goag,  and  nms 
away,  does  not  make  the  oompanj-  liable. 

Faotb  stated  in  opinion. 

J^.  F.  Coohe,  for  appellant. 

A.  M.  Broxen,  J.  E.  Maley  and  Marsh  &  RobvMon,  for 
appellee. 
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Hr.  Justice  Harebb  delivered  the  opinion  of  the  court; 

Appellee  was  very  seriously  injured  in  the  runaway  of 
a  horse  drawing  a  phaeton  in  which  she  and  two  other 
ladies  were  riding. 

Claiming  that  the  runaway  was  due  to  the  negligent 
manner  in  which  the  motorman  on  one  of  appellant's 
street  oara  managed  bis  car,  whereby  the  horse  became 
frightened,  she  brought  this  suit  and  recovered  judgment 
for  11,125. 

The  chief  grounds  on  which  appellant  urges  a  rejrersal 
is  that  the  verdict  is  against  the  evidence.  It  is  the  only 
one  we  shall  discuss  in  this  opinion. 

The  record  shows  that  Broad  street  runs  north  and 
south,  and  is  thirty-six  feet  wide  between  the  curbs. 
Appellant's  car  track  occupies  five  feet  in  the  center,  leav- 
ing a  carriage  drive  of  fifteen  feet  on  either  side. 

From  Grove  street  which  crosses  Broad  at  right  angles, 
to  North  street,  which  also  crosses  it  at  right  angles  800 
feet  further  south,  there  is  a  slight  down  grade. 

Just  before  the  accident  the  ladies  drove  from  Grove 
street  into  Broad,  when  they  saw  a  car  approaching,  at 
some  distance,  from  the  north.  They  turned  south  and 
drove  in  front  of  the  car  upon  the  west  side.  After  they 
bad  passed  the  middle  of  the  block  the  horse  became 
alarmed  at  the  noise  of  the  car  and  the  sounding  of  the 
gong  and  began  increasing  his  speed.  Appellee's  sister, 
who  was  driviog,  either  lost  control  of  the  horaewhen  they 
reached  North  street,  or  attempted  to  turn  to  the  right, 
but  the  horse  was  going  at  such  a  rate  of  speed  that  the 
momentum  carried  them  upon  the  curb  at  the  south  side 
of  North  street.  The  phaeton  was  partly  tipped  and  the 
driver  partly  thrown  out.  She  recovered  her  seat,  how- 
ever, but  lost  one  of  the  lines.  One  of  the  occupants 
seized  the  remaining  line  (the  right  one)  and  pulled  the 
horse  across  North  street  into  a  yard,  where  the  phaeton 
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became  cramped  over  and  the  ladies  were  thrown  out, 
appellee  suKtaining  the  injuries  complained  of. 

It  is  contended  by  appellee  that  the  motorman,  having 
full  notice  of  the  nerrous  and  frightened  condition  of  the 
horse,  drove  his  car  abreast  of  the  phaeton  and  rang  the 
gong  so  violently  as  to  cause  the  horse  to  sheer  to  the  right 
at  North  street  and  get  beyond  the  control  of  the  driver. 
Upon  the  part  of  appellant,  it  is  contended  that  the  driver, 
in  order  to  avoid  the  car  passing  them,  urged  the  borse 
forward  and  increased  his  speed,  so  that  when  she  under- 
took to  turn  west  at  North  street,  the  momentum  was  each 
as  to  carry  the  horse  and  phaeton  upon  the  south  carb, 
where  she  lost  one  line  and  the  control  of  the  horse. 

A  decided  preponderance  of  the  testimony  supports  the 
contention  of  appellant.  We  are  clearly  of  the  opinion 
that  the  car  was  at  no  time  abreast  of  the  phaeton  and  that 
the  cause  of  the  running  of  the  horse  and  phaeton  upon 
the  curb  was  the  effort  to  get  to  North  street  and  turn 
down  it  before  the  car  reached  that  point. 

So  far  as  the  ringing  of  the  gong  was  concerned,  it  was 
the  duty  of  the  motormaa  to  ring  the  gong  when  he  saw 
the  phaeton  with  the  back  curtain  down  ahead  of  his  car. 
It  was  his  duty  to  so  notify  its  occupants  that  they  might 
make  no  effort  to  cross  the  track  and  tbat  they  might 
assume  proper  control  of  the  horse.  It  was  his  duty  to 
ring  as  a  warning  to  others  wanting  to  cross  at  North 
street.  Of  course,  if  he  discovered  that  the  horse  was 
already  frightened  and  danger  was  apparent,  to  continue 
to  sound  the  gong  would  be  such  wilful  conduct  as  to 
make  the  electric  car  line  company  liable.  Under  such 
drcumatances,  it  is  the  duty  of  a  motorman  to  cease 
floundiog  the  gong  and  stop  his  car. 

Appellant's  car  had  the  right  of  the  street  as  well  as  the 
horse  and  phaeton.  The  mere  fact  tbat  the  borse  became 
frightened  at  the  electric  car  and  the  sounding  of  its 
gong,  and  runs  away,  does  not  make  the  car  company 
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liable.  There  must  be  some  miacooduct  on  the  part  of  the 
company's  servant  having  control  of  the  car.  In  thia  case  a 
clear  preponderance  of  the  evidence  shows  that  there  was 
DO  misconduct  on  the  part  of  appellant's  motorman,  and 
the  jury  were  wrong  in  so  finding. 

There  was  no  error  of  the  court  in  ruling  upon  evidence 
or  in  passing  upon  instructions.     Reversed  and  remanded. 

NOOL—Soe  note  to  Hoar,  OgcUnCitj/St.  Rg.  Co.,  pott. 


BiCHABD  N.    YODNQ  T.  ClTIZENS'    StBBBT   RaILROAD   CoU- 
PAHY. 

JndtoiMi  £hiprB)ne  Court,  Got.  IS,  1896. 

EUCTBIC   BTKEET    OAILWAT— GOITTRIBUTOBT    NZQLIOENCS    Ot    TRAVXLVB. 

It  i8  ooBtribntoij  nq^genoe,  as  m&tter  of  law,  for  <Mie  walking  close  to  or 

abont  to  oroas  th«  tntok  of  an  eieotrio  street  nulway  not  to  botb  look 

and  listen  for  approaching  cars. 
Omm  ot  tills  seriea  oit«d  in  opinion,  appearing  In  bold  faced  type:  MeOea 

V,  CotuaUdated  St.  Rj/,  Co.,  toL  S,  p.  «3;  Blahealee  v.  Oonaolidated  St. 

I^.  Co.,  ToL  6,  p.  480;  Fritx  v.  D^roU  Citizeiuf  St.  B^.  Co. ,  toL  B,  p. 

480;  Canon  t.  Federal  St.    Oo.  Sg.  Co.,  vol.  4,  p.  470;  Hiekeg  y.  St. 

Fma  Cttg  Rg.  Co.,  vol.  0,  p.  4H. 

McCvUoeh  &  Spaan,  Christian  &  Chaittian  and  R.  A, 
Btaek,  for  appellant. 

W.  H.  Latta  and  Miller,  Winter  &  Eiam,  for  appellee. 

McGabb,  J. :  This  tvas  an  action  begun  by  the  appellant 
against  the  appellee  in  the  Superior  Court  of  Marion 
county  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  through  the  negligence  of  the  defendant. 
The  defendant  owned  and  operated  an  electric  street  rail- 
way on  West  Washington  sbBst,  running  east  and  west,  in 


by  Google 


4»  AMKRTOAir  ELECTRICAL  CASES.       fvoL.  a 

Tooag  V.  lfauTm>J  Co. 

the  city  of  lodiNiapotiB,  Ind.,  extending  west  beyond 
White  river,  during  the  month  of  May,  16M.  The  line 
was  double  tracked  in  the  middle  of  said  street,  80  feet 
wide  from  property  line  to  property  line.  The  .trolley 
wires  conveying  (be  eleotrie  power  were  hung  on  iron  poles 
18  feet  high,  5  inches  in  diameter  at  the  top  of  the 
groDnd,  and  3  inches  at  the  top  of  the  poles,  standing  125 
feet  apart  equi-distant  between  the  double  tracks;  such 
trewks  being  4  feet  and  10  inches  apart.  The  gauge  of  the 
street  railroad  tracks  was  4  feet  and  8^-  iacbes.  There 
was  a  gang  of  men  working  for  the  Manufacturera'  Natural 
Gas  Company  putting  gas  pipe  into  a  trench  dug  about 
three  feet  north  of  and  parallel  with  the  north  track  of 
said  street  car  line.  The  street  cars  ran  west  on  the  north 
track  and  east  oo  the  south  track.  One  of  the  defendant's 
cars  running  east  on  the  south  track  of  said  line  on  the 
15th  day  of  May,  1894,  struck  appellant,  and  inflicted  the 
injury  complained  of.  It  seems  to  be  conceded  that  the 
motorman  was  guilty  of  negligence  in  not  sounding  the 
gong,  as  it  is  called,  on  approaching  the  appeHant,  so  as 
to  warn  him  of  danger.  The  car  was  going  at  the  rate  of 
speed  of  10  to  12  miles  an  hour.  For  a  distance  of  200 
feet  west  of  the  point  of  said  collision  the  tracks  descended 
3  inches.  Just  before  the  collision,  tiie  plaintiff  quit  his 
work,  and  walked  south,  near  to  the  north  rail  of  the  south 
track,  opposite  to  where  he  had  been  working,  and  looked 
attentively  to  the  west  to  see  if  any  car  was  coming  from 
that  direction  on  the  south  track.  He  saw  400  feet  west. 
There  was  a  street  car  coming  east.  There  was  nothing 
to  obstruct  his  vision,  or  prevent  his  seeing  a  car  coming 
east  on  Washington  street  After  plaintiff  walked  to  a 
point  near  (he  north  rail  of  the  south  street  car  track,  he 
turned  and  walked  towards  the  east  25  feet.  After  he 
started  to  walk  east  along  or  near  the  north  rail  of  the 
south  track,  until  he  was  struck  by  (he  street  car,  he  did 
not  look  to  the  west  for  an  approaching  car.     The  motor- 
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man  did  Dot  see  bim,  or  give  any  waraiog.  When  he 
last  looked  veai,  the  c^r  was  628  feet  west  of  him.  After 
the  plaintiff  quit  work,  aod  before  the  collision,  be  listened 
f(»  an.  approaching  street  car.  There  was  nothing  to  pre- 
vent the  plaintiff  from  bearing  the  approach  of  the  street 
car  with  which  he  collided,  before  tlie  collision,  and  he 
was  not  prevented  from  hearing  it. 

[The  discussion  of  certain  findings  in  the  special  verdict 
is  omitted.] 

Our  construction  of  the  verdict  is  that  it  shows  that 
there  was  nothing  to  prevent  the  plaintiff  from  both  seeing 
and  hearing  the  approaching  car.  And  as  was  said  in 
Ohio  &  Miss.  Railway  Go.  v.  HUl,  117  Ind.  61:  "If  a 
travelerj-by  looking,  could  have  seen  an  approaching  train 
in  time  to  escape,  it  will  be  presumed,  in  case  he  is  injured 
by  collision,  either  that  he  did  not  look,  or,  if  he  did  look, 
that  he  did  not  heed  what  he  saw.  Such  conduct  is  negli- 
gence peT  se."  And  as  was  also  said  in  Coneg  v.  Cin., 
Tndianapolis,  St.  L.  &  Chicago  Railway  Co.,  114  Ind.  330, 
that:  "The  law  will  presume  that  he  saw  what  he  could 
have  seen  if  he  had  looked,  and  heard  what  he  could  have 
heard  if  he  had  listened."  To  the  same  effect  is  Lake 
Erie  &  Western  RaUteay  Co.  v.  SHek,  143  Ind.  449. 

Counsel  for  appellant  concede  the  rule  as  above  stated 
to  be  well  settled  in  this  State,  but  contend  that  it  is  not 
applicable  to  street  railroads.  In  all  cases  ordinary  care 
only  for  one's  own  safety  is  required  to  exonerate  him 
from  the  charge  of  contributory  negligence;  and  it  is  also 
true  that  what  is  ordinary  care  under  one  set  of  circum- 
stances might  amount  to  negligence  under  a  different  set 
of  circumsfancQB.  Ordinary  care  is  such  as  a  person  of 
ordinary  prudence  exercises  under  the  circumstances  of  the 
danger,  to  be  apprehended.  The  greater  the  danger 
the    higher    the  degree    of    care    required  to    constitute 

VOL.   VI— 31. 
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ordinary  care,  the  absence  of  which  is  negligence. 
But  it  is  a  question  of  degree  only.  The  kind  of  care  ig 
precisely  the  same.  Merely  because  steam  railroad  (rains 
are  heavier,  and  more  difiBcult  to  control  than  an  electric 
street  car  on  a  street  railroad,  ia  no  reason  why  a  person 
on  such  street  oar  line  is  excused  from  the  duty  of  step- 
ping off  or  away  from  the  track  on  the  approach  of  the 
electric  car.  In  McCfee  ▼.  ConaolideUed  St.  Ry.  Co^  60 
N.  W.  Rep.  293,  the  Supreme  Court  of  Michigan  said: 
"The  city  authorities  recognized  the  necessity  of  rapid 
transit,  and  limited  the  cars  on  that  street  to  15  miles  per 
hour.  These  cars  are  heavy,  laden  with  motors,  and  they 
cannot  at  once  be  stopped.  They  have  no  right  to  run 
down  pedestrians,  but  those  in  charge  have  a  right  to  sup- 
pose that  pedestrians  will  not  walk  upon  the  track  without 
looking  to  see  if  a  oar  is  oomiog.  It  is  well  known  that 
these  crossings  are  places  of  danger,  and  that  cars  do  not 
stop  at  every  crossing.  Here  the  custom  was  to  stop  on 
the  opposite  crossing  from  where  the  plaintiff  was.  .  .  . 
He  was  bound  to  look  both  ways  before  getting  on  the 
track.  It  will  not  do  to  say  that  he  acted  prudently  and 
carefully  in  looking  before  getting  off  the  curb,  and  was, 
therefore,  not  bound  to  look  again,  because  he  saw  no  car 
coming  from  the  north  at  that  time.  A  car  coming  at  15 
miles  would  pass  a  great  distance  while  a  pedestrian  was 
going  13  feet  10  Inches.  The  plaintiff  was  bound  to  look 
before  stepping  upon  a  place  of  danger."  And  so  in  this 
case,  a  car  coming  at  a  speed  of  12  miles  an  hour  could 
come  a  great  distaoce  while  plaintiff  was  walking  east 
along  the  track  25  feet,  during  which  time  he  made  no 
attempt  to  look  west.  And  the  Michigan  Supreme  Court, 
in  the  case  named,  further  said:  '*It  is  said  by  counsel  for 
plaintiff  that,  while  this  may  be  the  rule  [as  to  duty  to 
look  and  listen]  in  regard  to  steam  railways,  it  cannot  be 
applied  to  street  railways.      .  .      We  see  no  more 

reason  for  applying  the  rule  that  one  must  look  and  listen 
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before  crossing  the  tracks  of  a  steam  railway  than  that  one 
must  look  and  listen  before  crossing  a  street  car  track  upon 
which  the  motive  power  is  electricity  or  the  cable.  In 
this  State  it  is  well  settled  that  persons  passing  over  rail- 
road crossings  must  exercise  care.  They  must  look  and 
listen,  and,  under  certain  circamstances,  must  stop,  before 
attempting  to  cross.  Electric  street  car  crossings  are  also 
places  of  danger.  The  cars  are  run  at  great  speed  on  the 
street  in  question.  The  city  ordinance  permits  it,  and  the 
rate  must  be  that,  before  going  upon  such  tracks,  every  per- 
son is  bound  to  look  and  listen."  To  the  same  effect  are 
Bl4xkeslee  v.  Consolidated  St*  BaUtaay  Co.  (Mich.),  63 
N.  W.  Rep,  401;  Frit»  T.  DetroU  Citizena'  8t.  Railway 
Co.  (Mich.),  62  N.  W.  Rep.  1007;  Carson  r.  Federal  St. 
Jte.  BaUway  Co.  (Pa.  Sup.),  23  Atl.  Rep.  369;  Hickey 
•w.St.PaulCttyRaUwayCo.(}/[inn.),Ql}^.Vf.  Rep.  893. 
We  are,  therefore,  of  opinion  that  the  special  verdict 
fails  to  show  that  the  plaintiff  was  free  from  contributory 
negligence,  and  that  the  Circuit  Court  did  not  err  in  over- 
ruling appellant's  motion  for  judgment  in  his  favor  on  the 
special  verdict,  and  did  not  err  in  sustaining  the  appellee's 
motioD  for  judgment  in  its  favor  on  the  special  verdict, 
and  in  rendering  judgment  in  its  favor  upon  such  verdict. 
The  judgment  is  affirmed. 

KCOM,— Baa aeit  to  Wair.OgtUnOav St.  Sg.  Co.,poA. 
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Michael  McLaoohlin  v.  Nbw  Oblbakb  &  Oabbolltoh 
Bailboad  Gohfant. 

LouMana  Supreme  Court,  Dee.  t,  189S. 

(48  La.  Ann.  28.) 

EiUOIBIO  dTiUR  BAILWAY — IHJUBY  TO  TBATBLSB. 

(Head-note  by  the  court): 
While  it  is  held  that  It  is  the  duty  of  tlioee  In  oliarge  at  a  aex,  at  cioesIngB 

partlouladr,  to  be  careful  and  watchfiil,  thoaa  who  ose  street  orossings 

matt  ezeroiae  a  reasonable  degree  of  care  and  watahfulneas. 
The  motoiman  had  a  right  to  auppoee  that  plaintiff's  son  wonld  not,  aftv 

warning,  attempt  to  cross  Immediately  in  front  of  the  car,  at  a  diotanoe 

too  near  to  [reyent  the  accident. 
While  DO  one  should  be  held  to  a  degree  of  care  and  caution  beyond  his 

rears,  a  boy  eleven  yean  and  four  montha  of  age  cannot  be  relieved 

from  the  exercise  of  all  oare  and  prudence. 

Appeal  by  defendant  from  judgmeDt  of  Civil  District 
Court,  PariBh  of  Orleans. 

Bernard  Tiiche  and  R.  L.  TvXli»,  for  plaintiff,  appellee. 

John  M.  Bonner  and  Henry  P.  Dart,  for  defendant,  ap- 
pellant. 

Bbeauz,  J. :  Plaintiff  claims  damages  caused  by  the 
death  of  bis  son,  aged  eleven  years  and  four  montha, 
occasioned,  he  alleges,  by  the  negligence  of  a  motorman 
in  charge  of  an  electric  car  owned  and  operated  by  the 
defendant.  In  September  of  last  year  Michael  McLaugh- 
lin, Jr.,  petitioner's  son,  was  proceeding  out  of  Melpomene 
street,  in  this  city,  driving  a  hoop  with  a  stick  or  small 
rod  he  held  in  his  right  hand,  and  in  so  doing  was  cross- 
ing St.  Charles  avenue  at  its  intersection  with  Melpomene 
street.      While  in  the  act  of  orossing  the    track  of  the 
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defendant  company  at  this  intersection,  be  was  strack  by 
one  of  the  cars  of  the  company,  and  carried  a  distance  of 
several  feet,  crushing  and  lacerating  his  body.  He  sur- 
Tived  about  an  hour.  Buffering  excruciating  pain  and 
agony. 

The  testimony  of  the  witnesaes  who  saw  the  accident  is 
conflicting  regarding  the  sounding  of  the  gong  on  the 
oolliding  ear  and  giving  the  alarm,  and  regarding  the  cut- 
ting off  of  the  electric  power  and  attempting  to  stop  the 
car  by  applying  the  brakes.  It  ia  also  a  question  whether 
the  boy  stopped  at  all  on  arriving  at  the  track  of  defend- 
ant or  continued  across,  ^so  as  to  whether  he  was  facing 
towards  the  car  or  in  an  opposite  direction  when  he  was 
struck. 

The  first  witness  (who  saw  the  accident)  on  behalf  of 
plaintiff  testifies  that  the  boy  was  bent,  and  rolled  bia 
hoop;  that  it  seemed  a  little  heavy,  and  caused  him 
occasionally  to  pause ;  that  his  face  w&s  in  the  direction  of 
the  advancing  car;  that  be  rolled  the  hoop  near  to  the 
center  of  the  track,  immediately  in  front  of  and  near  the 
car,  when  the  car  struck  him;  that  he  was  carried  about 
thirty  feet,  and  the  car  ran  on  about  two  lengths  further; 
that  as  the  car  advanced  upon  the  boy  the  motorman 
seemed  dumbfounded  and  confused,  and  made  no  move- 
ment to  prevent  the  accident. 

At  the  time  of  the  accident  there  was  a  passenger  on 
another  car  ascending  that  met  the  colliding  car  about  the 
center  of  Melpomene  street.  This  passenger,  as  a  witness, 
says  that  he  saw  the  boy  approaching  the  car  track,  and 
not  seeing  him  cross  the  avenue  after  the  car  on  which  he 
was  had  passed,  he  immediately  jumped  off  and  ran  back 
to  the  car  they  had  juat  passed,  and  found  the  boy  on  the 
ground.  He  states  that  the  rear  end  of  the  colliding  car 
was  about  twenty-five  feet  below  the  boy. 

A  woman  also  testifies,  who  corroborates,  in  some 
respects,    the  testimony   of  the  first  witness.    In  other 
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respects  her  testimony  was  entirely  at  variance  from  that 
of  other  witnesses;  for  instance,  she  says  that  the  boy  had 
taken  up  hia  hoop,  and  hung  it  on  hiaarm  to  go  acroBS  the 
crossing  when  he  was  struck. 

Without  further  comment  than  that  in  the  main  the 
other  witnesses  who  testified  for  plaintiff  agree  with  the 
testimony  of  these  two  witnesses,  we  take  up  the  testimony 
for  the  defendant. 

The  only  passenger  who  was  in  the  car  with  the  asserted 
offending  motorman  testified  that  at  a  short  distance 
from  the  corner  of  Melpomene  and  St.  Charles  avenue  he 
noticed  a  boy  rolling  a  hoop,  and  that  when  the  car  on 
which  he  was  arrived  near  the  intersection  of  these  two 
streets  the  boy  stopped,  at  the  same  time  the  brakeman 
moderated  the  speed  of  the  car;  that,  upon  the  boy  stop- 
ping, he  again  loosened  the  brakes ;  a  moment  after,  the 
car  struck  the  boy  as  he  was  attempting  to  cross;  that  it 
was  impossible  to  stop  the  car  in  time  to  prevent  the  acci- 
dent. 

This  witness  also  testiSes  that  it  carried  the  little  boy 
some  twenty  feet,  after  striking  him,  before  stopping. 

The  motorman  and  the  conductor  of  the  car  corroborate 
this  witness.  The  plaintiff,  in  support  of  his  charge  that 
the  motorman  was  an  inebriate  and  incompetent,  refers 
to  the  acknowledgment  of  this  motorman,  as  a  witness, 
that  three  years  prior  to  the  trial  he  was  discharged  from 
the  police  for  drunkenness. 

The  witness  added  that  he  had  not  since  indulged  in 
drink  to  excess,  and  that  while  on  duty  he  did  not  drink. 

With  reference  to  the  inebriety  charged,  the  question  is 
whether  or  not  the  motorman's  acts  at  the  time  of  the  acci- 
dent came  to  the  requirement  of  the  care  devolving  upon 
him. 

We  are  not  inclined  to  accord  the  least  indulgence  to 
one  under  the  influence  of  liquor  while  in  the  discbarge  of 
duty;  in  justice,  however,  the  inebriate  condition  charged 
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cannot  be  assumed.  The  only  evidence  is  that  of  the 
motorman,  who  denies  that  he  drinks  largely,  and  asserts 
that  on  duty  he  is  always  sober. 

The  inquiry  relates  to  the  motorman.  The  plaintiff 
insists  that  he  was  incompetent  and  derelict  In  the  per- 
formance of  his  doty  when  his  son  was  killed.  The 
authority  of  BailToad  Company  t.  Oladmon,  15  Wall.  401, 
405,  is  greatly  relied  upon  at  the  bar  as  applying  to  the 
facts  of  the  case. 

In  the  case  cited  the  facts  were  that  one  of  the  drivers 
of  the  company,  instead  of  looking  at  his  horses,  turned 
his  face,  and  was  conversing  with  some  one  near  him, 
when  a  child  seven  years  old  attempted  to  run  across  the 
track  in  front  of  the  horses.  Before  he  got  across  he 
turned  to  come  back  again  and  was  severely  injured.  The 
record  showed  no  testimony  but  that  of  one  witness,  who 
mentioned  the  chief  facts  above  stated,  and  testified  "that 
if  the  driver  bad  not  been  looking  at  his  companion,  be 
could  have  checked  the  horses  in  time  to  have  prevented 
the  accident.  Here  the  facts,  as  shown  by  the  weight  of 
evidence,  are  that  the  boj  came  hastily  and  unexpectedly 
on  the  track,  at  a  tima  when  the  car  could  not  be  arrested, 
under  circumstances  that  the  motorman  could  not  control, 
with  care,  however  watchful;  in  other  words,  that  the  car 
could  not  be  brought  to  a  stop  speedily  enough  to  prevent 
the  accident. 

The  gong  of  the  car  was  sounded  by  the  motorman. 

It  is  true  that  this  fact  is  denied  by  several  witnesses. 
The  affirmative  testimony  of  witnesses  near  the  accident 
that  the  gong  was  sounded  and  alarm  given,  is,  we  think, 
entitled  to  weight  and  credence. 

Witnesses  for  the  plaintiff  have  found  .fault  with  the 
motorman,  because,  as  they  assert,  be  failed  to  timely 
apply  the  brakes,  and  turn  down  the  controller. 

The  witnesses  for  the  defendant  were  near  the  place  of 
accident;  their  view  was  not  obstructed  by  anything. 
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After  weighiDg  their  testimoDj  with  all  the  attention  we 
could  commaDd,  we  have  concluded  that  its  weight  is  with 
them,  and  that  it  sustains  the  defense. 

It  is  true  that  children  are  to  be  held  Teeponsible  for 
such  a  degree  of  care  as  may  usually  be  expected  of  them, 
taking  due  account  of  their  age,  and  the  particular  cir- 
cumstances of  each  case.  But  it  is  equally  true  that  no 
uct  constitutes  negligence  unless  there  has  been  a  want  of 
ordinary  care  upon  the  part  of  the  person-  charged  with 
negligence. 

Judged  by  that  test,  we  must  conclude  that  the  verdict 
allowed  damages  in  error,  and  that  justice  requires  that  it 
be  reversed. 

It  ia,  therefore,  ordered,  adjudged  and  decreed  that  the 
verdict  and  judgment  appealed  from  be  reversed,  avoided 
and  annulled,  and  there  be  judgment  for  defendant,  reject- 
ing plaintiff's  demand  at  bis  costs. 

Note.— See  note  to  fidllT.  Ogden  City  St.  Ry.  Co.,  pott. 


Samdkl  G.  Flkwelltng  v.  Lewiston  a  Auburn   Hoksb 
Bailboab  Company. 

Maitte  Supreme  Jvdieial  Court,  Feb.  t^,  1397. 

ElXCTRIC  BTBKBT  KAILWAT— IHJUBT  TO  TBAVXLB&. 

(Official  head-note): 

Electric  street  cars  bare,  In  a  qualifled  wj  at  least,  the  right  of  way,  as 
against  persons  traveling  ou  foot  or  with  teams  and  carriases,  in  (lie 
same  manner  as  ordinarj  steam  railroads  have;  and  ail  such  persons 
ahonld  carefully  obeerve  the  movements  of  street  oats,  when  likely  to 
meet  them,  and  leave  them  an  unobstructed  passage,  m  well  as  they 
reasonably  can. 

Qreat  care  must  also  be  exeroised  by  motormen  and  oonduotors.  on  the 
street  oara,  to  see  that  no  injury  be  caused  by  themselves  to  either  per- 
sons or  property.    Street  cars  are  granted  very  great  privileges  out  of 
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Um  pQbUa  right,  and  thetr  treatment  of  the  pnblfe  mu*  b«  lenaombta 
Id  return;  bo  that  when  a  person  or  a  team,  throngh  aoddent  or  aris- 
jndgment,  or  tot  any  canse,  is  wught  in  any  poeition  oi  peril  by  ooming 
in  dcee  oontaot  with  a  oar,  it  ia  the  duty  of  those  managlDg  tiw  oar  to 
use  all  possible  effort  to  avoid  collidon  or  injury. 
Any  pStaoa  driving  a  horee  on  the  street,  especially  an  unbroken  oconoer- 
taiu  animal,  Aould  exercise  very  greiit  oaw  and  oantioa  so  as  to  pan 
the  can  safely.  Bat  he  ia  not  to  be  debarred  from  reasonable  opporton- 
itifie  in  a  ressouabla  manner  to  exercise  bis  borm,  young  at  old, 
spirited  or  dull,  in  the  preeenoe  of  either  stationary  or  moving  cars,  in 
order  to  Kcoustom  his  hi»aa  to  such  sighta  and  louiida  as  the  running 
oars  produoe,  if  he  oan. 

MoTioK  for  new  trial  after  verdict  for  plaintiff,  In  action 
for  damages  for  persoaal  iojurj  and  injury  to  property. 
While  driving  a  young  horse  and  when  about  to  meet  a 
trolley  oar,  the  horse  showed  symptoms  of  fright,  and 
tried  to  sheer  toward  the  sidewalk.  To  prevent  this  and 
avoid  running  over  persons  on  the  sidewalk,  plaintiff 
reined  the  horse  toward  the  track.  The  horse,  terrified  at 
the  oar,  which  was  running  rapidly  and  with  a  SDapplng 
and  buzzing  of  the  trolley  wire,  dashed  saddenly  across 
the  track,  in  the  face  of  the  car,  and  a  collision  ensued,  in 
which  the  injuriea  complained  of  were  sustained. 

W.  S.  Jxidkina,  for  plaintiff. 

W.  B.  White  and  8.  M.  Carter,  for  defendant. 

Pbtbb9,  C.  J. :  We  apprehend  that  electric  street  cars 
have,  in  a  quaUGed  way,  at  least,  the  right  of  way,  aa 
gainst  persons  on  foot,  or  traveling  with  carriages  and 
teams,  in  the  same  manner  as  ordinary  steam  railroads 
have.  And  all  persona  passing  on  foot  or  traveling  by  the 
common  methods  on  the  highways  should  carefully  observe 
the  movements  of  the  street  cars,  and  leave  them  an 
unobstructed  passage,  as  well  as  they  reasonably  can. 

But  great  caie  must  also  be  observed  by  conductors  and 
drivers,  or  motormen,  upon  the  cars,  to  see  that  no  injury 
be  caused  by  themselves  to  persons  or  teams.     Street  rtdl- 
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Toade  are  granted  very  great  privilegea  out  of  the  public 
right,  and  their  treatment  of  the  public  muBtbereaaonable 
in  return;  so  that  when  a  person  or  a  team,  through acci- 
dant  or  misjudgment,  or  for  any  cause,  be  caught  in  a 
position  of  anj  peril  by  coming  in  collision  or  close  contact 
with  the  cars,  it  is  the  duty  of  those  who  are  managing  the 
cars  to  use  all  possible  effort,  by  slackening  the  speed  of  a 
car  or  stopping  it  altogether,  in  order  to  avoid  injury.  If 
a  horse  driven  by  a  traveler  appears  to  be  restive  or  refrac- 
tofy  at  the  sight  of  a  moving  car,  the  movement  of  the  car 
should  be  managed  in  such  a  way  as  to  relieve,  if  possible, 
the  traveler  Id  his  dilemma.  For  these  reasons,  as  well  as 
for  the  general  safety  of  passengers  within  and  persons 
outside  of  the  cars,  the  rate  of  speed  should  be  reasonable, 
according  to  circumstances. 

The  city  ordinance  of  Lewiston  limits  the  cars  of  this 
road  to  a  speed  of  five  miles  an  hour. 

On  both  points  to  be  considered,  more  especially  on  the 
second,  the  case  in  hand  is  a  somewhat  close  one.  The 
plaintiff  contends  that  the  car  with  which  his  horse  and 
carriage  collided  was  running  at  the  time  at  an  extra- 
ordinary and  reckless  rate  of  speed.  This  position  of  fact, 
as  maintained  by  the  plaintiff,  is  strongly  contested  by  the 
defendant;  and  while  there  is  much  testimony  bearing  on 
this  contention  pro  and  con,  we  cannot  very  well  assume 
the  decision  of  the  question  ourselves,  and  determine  tbat 
the  jury  committed  a  mistake.  The  implication  of  the 
verdict  is  that  the  unreasonable  speed  of  the  car  caused  or 
increased  the  fright  of  plaintiff's  horse,  thereby  causing 
the  accident  by  which  the  plaintiff  received  his  very 
serious  injury. 

The  more  doubtful  question,  perhaps,  la  whether  or  not 
the  plaintiff  was  himaeif  guilty  of  some  recklessness  and 
carelessness  which  contributed  in  causing  the  injury. 
Any  person  driving  a  horse  on  the  street,  especially  an 
uncertain  and  unbroken  animal,  when  likely  to  meet  a 
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car,  should  ezerciae  very  great  care  and  pradance,  so  as 
to  cope  with  the  occasion  with  safety,  and,  if  he  fails  to  do 
80,  he  enters  oaa  reckless  experiment  at  his  own  risk.  At 
the  same  time  he  is  not  to  be  debarred  from  reasonable 
opportunities,  in  a  reasonable  manner  to  exercise  his 
horse,  old  or  young,  spirited  or  dull,  in  the  presence  of 
either  stationary  or  moving  cars,  in  order  to  accustom  his 
horse  to  them  if  he  can. 

The  horse  driven  by  the  plaintifif  when  he  was  injured 
was  but  four  years  old.  But  his  driver  was  tax  ex- 
perienced and  fearless  horseman,  and  he  says  that,  during 
the  17  days  he  had  owned  him  prior  to  the  accident,  he 
had  been  driven  frequently  by  the  cars  without  his  show- 
ing any  sign  of  fear  or  _fright,  and  was  a  borw  of  good 
natural  disposition. 

The  defense  strongly  urges  that  he  could  have  and  shoiU^I 
have  turned  off  into  a  cross  street  when  bis  horse  begaa  to 
misbehave,  and  that  in  that  way  there  was  an  easy  oppor- 
tunity to  have  avoided  the  collision,  and  the  plaintiff 
explains  bis  conduct  in  that  respect  upon  his  theory  of  the 
situation. 

Although  there  is  force  in  the  position  of  the  defense, 
still  we  hardly  think  we  should  overrule  tho  implied  find- 
ing of  the  jury  on  this  point  even,  and  so  we,  therefore, 
feel  constrained,  all  things  considered,  to  allow  the  verdict 
to  stand. 

Motion  overruled. 

Sltnm.—  BtaiioUU>BaUT.OgdmCUjl8t.Bif,Co.,piM. 
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RoBimi  itvLLsv,  Admihibtbatob,  v.  Sprinofibld  Stkibt 
Railway  Cohfahy. 

MofoehvetU  Si^nme  Jvdiaial  Court.  Oetdber  18,  UU, 

(164  UMi.  490.) 


b  U9S  them  wm  in  ■nah  general  qh  o(  feoden  apon  el«otrlo  itrart  cm 
H  ta  reader  *  ooupsuy  liable  for  tailure  to  u»  them. 

A  motorman  hae  ma  reaaoo  to  expeot  tbat  anjooe  will  jump  from  the  rear 
«id  at  a  wagea  aa  It  ia  about  to  paaa  aoar  and  it^  upon  the  tcaok,  and 
ii  aok  »»gOftm%  tor  tailiua  to  watch  tor  auoh  oooarrenoa. 

A  bor  Wyaata  «lasa,  nding  is  tbs  and  <rf  a  wagon,  and  being  warned  to 
lo^  out  Car  the  oar,  who  neverthelen  JamfM  from  the  wagon  immadl- 
■telr  In  front  o(  the  car  and  la  kfUad,  la  8«U^  of  oontribtttoiT  negUsauoe 
wUah  wU  pvevaat  reooracj  b^  hla  penonal  raprasentatiTea. 

Oaae  at  tbia  aeriee  cated  in  c^a]<»i,  appearing  la  bold  laoed  type:  Thomp- 
aoa  T,  Biiffaio  Bg.  C».,  toL  B,  p.  685. 

Appbal  by  defendant  below  from  judgment  of  Superior 
Court,  Hampden  county.     Facts  atated  in  opinion. 

/.  B.  GarroU  (FT.  H.  McClintock  with  him),  for  the 
plaintiff. 

VtUMm  H.  BrooiB  (IT.  EamiUon  with  him),  for  the 
detaudant. 

Ekowlton,  J.:  The  plaintiff's  intestate,  Robert  J. 
Ifollen,  a  hoj  nine  years  and  seven  months  old,  with 
Joseph  Rivers,  another  boy  a  little  older,  with  whom  he 
WM  not  aoquaiated,  was  riding  at  the  hind  end  of  a  grain 
iaaler's  business  wagon  along  Chestnut  street  in  Spring- 
-field.  A  single  track  of  the  defendant's  electric  railway 
was  laid  through  the  middle  of  the  street.  The  driver  sat 
oa  a  Beat  at  the  forward  end  of  the  wagon,  driving  a  single 
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horse,  and  he  bad  do  knowledge  of  the  presence  of  the 
boys,  who  got  apon  the  wagon  without  the  permission  of 
anybody.  The  plaintiff's  intestatti  was  on  the  wagon 
when  BlrerB  first  saw  it,  and  they  afterwards  sat  with 
tfattir  backs  to  the  driver,  and  their  feet  hanging  over  tho 
tulboard.  Mullen  was  on  the  left  hand  side  of  the  wagon, 
next  the  track,  and  there  were  empty  boxes  between  the 
boys  and  the  driver.  As  the  team  was  going  at  an 
ordinary  rate  of  speed,  on  the  right  hand  side  of  the  street, 
it  met  an  electric  oar.  The  distance  between  tho  curb* 
stone  and  the  nearest  rail  of  the  track  is  given  by 
estimate  as  eight  or  ten  feet.  Both  boys  were  intending 
to  go  up  Franklin  street,  Mullen  to  a  school  which  he 
attended,  and  Rivers  to  the  house  of  his  uncle  on  that 
street.  They  met  the  car  at  Greenwood  street,  which  ie 
the  next  street  to  Franklin  and  very  near  it.  The  hrrse, 
whieh  was  not  much  accustomed  to  electric  cars,  shied  a 
little,  bat  was  easily  controlled.  Either  because  they 
were  so  near  the  place  where  they  were  to  turn  from 
Obetitnut  street,  or  for  some  other  reason,  the  boys  jumped 
out,  and  the  driver  went  on,  without  knowing,  until  long 
afterwards,  that  they  had  been  upon  his  wagon.  When 
they  jumped,  the  electric  car  was  very  nearly  opposite 
the  horse's  head.  Rivers  jumped  on  the  right  hand  side 
of  the  wagon,  and  ran  along  to  the  right  of  tbe  horse  on 
the  sidewalk,  or  between  the  curbstone  and  the  wagon. 
Mullen  jumped  to  tbe  left  of  the  wagon,  went  upon  the 
track  just  forward  of  the  oar,  and  was  run  over  and  killed. 
The  action  is  brought  under  St.  1883,  c.  140,  and  the 
plaintiff  contends  that  his  intestate's  life  was  lost  through 
the  negligence  of  tbe  defendant,  or  the  gross  negligence  of 
its  servants  or  agents. 

There  is  hardly  more  than  a  scintilla  of  evidence  to 
sustain  this  part  of  the  case.  To  show  negligence  of  the 
corporation,  he  relies  upon  the  fact  that  there  was  do 
fender  upon  the  car;  but  the  accident  happened  on  June 


by  Google 


494  AMERICAN  ELECTRICAL  CASES.       [vol.  6 

Mullen  T.  BaUwbj  Co. 

2,  1893,  and  the  erideDce  (ended  to  show  Ibat,  of  the 
□umerouB  corporations  in  the  different  parts  of  the  State 
tbet  bad  begun  to  run  cars  by  electricity,  the  West  End 
Street  Railway  Company,  in  Boston,  was  the  only  one  that 
had  then  used  any  fenders  upon  its  cars,  and  the  defend- 
ant offered  to  show  tbat  the  ase  of  fenders  by  that  corpora- 
tion iras  then  only  experimental.  It  is  bard  to  see  how 
the  motormaH  was  in  fault.  The  great  weight  of  evidence 
was  that  the  car  was  going  at  about  four  to  six  niilea  an 
hour,  and  there  was  nothing  to  indicate  that  it  was  going 
Tttry  much  fatter  than  that.  The  lestimony  was  tbat  the 
Hotorman  did  not  see  Mullen  while  be  was  on  the  wagon, 
and  there  is  nothing  to  indicate  that  he  did.  He  certainly 
had  no  reason  to  expect  tbat  anybody  would  jump  from 
the  bind  end  of  a  wagon  just  as  it  was  about  to  pass  the 
ear,  and  step  upon  the  track.  Even  if  be  was  negligent, 
the  defendant  is  not  liable  for  bia  conduct  in  this  action, 
unless  be  was  grossly  negligent. 

But  if  we  fwsume  tbat  there  was  evidence  for  the  jury 
on  this  part  of  the  case,  we  find  no  evideace  of  due  care 
on  the  part  of  the  plaintiff's  intestate.  Rivers  testifies 
tbat,  just  before  they  jumped  off,  be  told  Mullen  to  look 
out  t«r  the  car,  and  tbat  Mullen  heard  him.  If,  being 
warned  to  look  out  for  the  car,  he  immediately  stepped 
upon  ^«  track  before  it,  he  certainly  was  careless.  He 
was  a  trespasser  upon  the  wagon,  and  his  conduct  in 
stealing  a  ride,  and  in  getting  on  and  off  the  wagon  when 
it  was  in  motion,  gives  color  to  his  conduct  in  going  upon 
the  track  immediately  before  the  coming  car.  When  he 
left  bis  father's  house  he  was  sent  to  school,  and  when  he 
was  next  seen  riding  with  this  team  be  was  at  a  conoider- 
able  distance  from  the  line  of  travel  to  the  schoolhouse, 
coming  from  »  point  farther  off.  In  going  upon  the 
toook  at  midday  without  looking  to  see  whether  a  car  was 
•oming,  when  the  view  was  uDobstructed,  and  he  could 
•aeily  bare  heard  the  car,  he  was  far  more  negligent  than 
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waa  the  plaintiff  in  Messenger  t.  Dermic,  137  Mass.  197, 
and  141  Mass.  385.  Mesaenger  was  a  boy  of  about  the 
same  age  as  the  deceased,  and  was  riding  upon  a  sleigh 
runner,  and  stepped  off  before  an  approaching  team  with- 
out looking,  and  it  was  held  as  matter  of  law  that  he  was 
negligent.  There  are  also  other  authorities  which  require 
us  to  bold  that  there  was  no  eTidence  in  the  present  case 
that  the  plaintiff's  intestate  was  in  the  exercise  of  due  care. 
Hayes  v.  NorcroiS,  162  Mass.  546;  Casey  r.  dty  of  Maiden, 
163  Maes.  607,  508;  Thmapson  t.  Buff  (do  Railway  Co., 
145  K.  Y.  196 ;  HestonviUe  Passenger  Railway  v.  ConneU,  88 
Pa.  St.  620. 
Exceptions  siiatained. 

Norn.— See  note  to  BaU  v.  Ogden  Ciig  81.  I^.  Co.,pogt. 


Brihton  p.  Robbins   v.    Spbinofibld   Street  Bailwat 
Company. 

MaaaaduuetU  Supreme  JudMal  Court,  Hoe.  30,  1895. 


ELBOTBIO  STBKrr  SAILWAT— DuTT    to   TBATTIBltS— COMTSlBOTOBt  H>CH 
UGKHCB. 

The  mle  whioh  requires  &  peraoa  ftpproaoUng  the  onwdng  of  a  Btewn  rail- 
road to  look  and  lieten  for  epprottohing  trains  is  not  exactly  ^>pUoable 
In  the  case  of  electric  street  railwajB. 

It  tfl  not  as  matter  of  law  negligent  for  a  man  who  is  deaf  and  blind  to 
travel  unattended  in  the  streets  of  a  olty. 

Tsatimony  to  the  usual  speed  of  a  trolley  oar  held  admissible. 

Caeea  of  this  series  died  in  opinion,  appearing  in  bcdd  faoed  type;  EUU  t. 
Xvnn  (ft  Boston  B.  Co.,  toL  4,  p.  S8l;  Dntcott  v.  Wt»t  End  St.  Sg.  Co., 
■VOL  4,  p.  M7;  Baajamin  v.  Solyoke  St.  Sn.  Co.,  voL  4,  p.  S17;  Onamer 
T.  WM  Bnd  St.  ^.  Co.,  vol.  i,  p.  47«. 
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Appbu  by  defeDdant  from  judgment  of  Superior  Court, 
Hampden  countj. 

Action  for  damages  for  injuries  by  coUisioD  with  trolley 
car. 

It  appeared  that  plaintiff  vas  seventy-nine  years  old, 
blind  in  one  eye  and  partially  deaf;  that  while  crossing 
from  one  side  of  the  street  to  the  other,  with  a  horse  and 
wagon,  oTer  defendant's  track,  the  wagon  was  struck  by 
a  trolley  ear  and  he  received  the  injuries  complained  of. 

The  following  are  the  instructions  asked  by  defendant, 
and  refused:  "(1)  Upon  the  whole  evidence,  the  plaintiff 
cannot  recover.  (2)  If  the  defects  in  the  eyesight  and 
hearing  of  the  plaintiff,  which  defects  were  unknown  and 
unnoticed  by  the  motorman,  contributed  directly  to  the 
plaintiff's  injury,  then  he  cannot  recover.  (3)  If  the 
plaintiff  failed  to  look  and  listen,  when  by  looking  or 
listening,  he  could  have  perceived  the  approach  of  the 
car,  and  plaintiff  drove  in  front  of  the  car,  and  such 
failure  to  ktok  and  listen  contributed  directly  to  his  injury, 
then  be  cannot  recover,  and  the  verdict  should  be  for  the 
defendant."  The  jury  were  instructed,  inter  alia,  that 
"it  cannot  be  said,  as  a  matter  of  law,  that  a  man  who  is 
deaf  and  blind  has  not  a  right  to  travel  unattended  on  a 
street  in  the  city." 

/.  B.  CcaroU  and  W.  H.  MeCUntock,  for  the  plaintiff. 

W.  H.  Brooks  and  W.  .lamilton,  for  the  defendant. 

FiBLD,  C.  J.:  The  questions  of  the  due  care  of  the 
plaintiff,  and  of  the  negligence  of  the  defendant's  servants, 
we  think,  were  for  the  jury,  on  the  evidence  which  appears 
in  the  exceptions.  The  first  request  for  instruction  was, 
therefore,  properly  refused.  £!IH9  t,  IJyttn  «*  Boston 
BaUroad,  160  Mass.  341 ;  Ih-UcoU  t.  Weat  Ettd  Street 
JBaUtoay,  169  Mass.  142.     The  second  request  ought  not 
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to  have  been  given  in  the  form  in  which  it  was  offered, 
and  the  instructioos  upon  this  part  of  the  case  were 
correct.     Neff  y.  Wellesley,  348  Mass.  487. 

The  third  request  could  not  properly  have  been  given  a§ 
an  absolute  rule  of  law.  The  decisions  of  this  court  show 
that  a  distinction  has  been  taken  with  respect  to  the  duty 
to  look  and  listen  when  crossing  the  tracks  of  a  steam 
railroad,  where  a  railroad  train  has  the  exclusive  right  of 
way,  and  when  crossing  the  tracks  of  a  street  railway 
company  in  a  public  street,  where  the  cars  have  not  an 
exclusive  right  of  way,  but  are  rua  in  the  street  id 
common  with  other  vehicles  and  with  travelers.  The  fr.ct 
that  the  power  used  by  the  street  railway  company  is  elec- 
tricity, instead  of  that  of  horses,  has  not  been  deemed  by 
the  court  sufficient  to  make  the  rule  of  law  which  has  been 
laid  down  concerning  the  crossing  of  the  track  of  a 
steam  railroad  exactly  applicable  to  a  street  railway. 
JBei%^ainin  w.  Holyoke  Street  SaUway,  160  Mass.  3; 
OreajnefT.  West  End  Street  Railway,  156  Mass.  320. 

It  was  in  the  discretion  of  the  court  to  permit  the  witness 
Thayer  to  be  recalled  at  thu  close  of  the  defendant's  testi- 
mony ;  and  in  view  of  the  fact  that  some  of  the  defendant's 
witnesses  had  testified  that  the  car  at  the  time  of  the  acci- 
dent  was  going  at  the  usual  rate  of  speed,  we  see  no  harm 
in  permitting  a  witness  to  testify  what  that  rate  was,  if 
there  was  a  usual  rate,  and  he  knew  what  it  was. 

Exceptions  overruled. 

Hon.—  See  note  to  floO  t.  Ogdea  Oitj/  St.  Jiy.  Co.,  jpoit, 
VOL.  TI— 32. 
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GaOEGB     WhITB     V.     WORCBSTail     COWBOLIDATED    StrBHT 

Railway  (Jompaky. 
IToaMehuaefti  Supreme  JttduHal  Court,  Oct.  tt,  1890. 

EUOIBIO  OTOEn  BAILW1.T— INJUBY  TO  TRAVCLKa— RBCIPEOCAI,  DDTIBS. 

While  ordinary  veWoles  miut  not  unneceesarilr  obatmot  the  posmge  of 
eleotrio  oara,  since  the  latter  are  ooiilined  to  a  track,  they  owe  recipro- 
cal duties  to  avoid  colTiston.  Neither  has  a  right  to  aaaume  that  the 
other  will  keep  out  of  the  way  at  ita  periL 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Worcester  county. 

W.  A.  Gile  and  George  ff.  Mellen,  for  plaintiEF. 

Charles  0.  Milton  and  Herbert  Parker,  for  defendant 

HoLMBa,  J. :  Thia  is  an  action  for  running  down  the 
plaintiflF.  He  had  driven  across  the  defendant's  track 
from  the  right  side  of  the  road,  in  order  to  pass  around  a 
standing  vehicle,  which  was  ia  his  way,  and  he  was  cross- 
JBg  back  again  to  hia  proper  aide  of  the  road,  when  his 
rear  left  wheel  waa  struck  by  an  electric  car  which  came  up 
behind  him.  According  to  the  defendant's  evidence,  the 
accident  was  due  to  the  plaintiff's  stopping  suddenly  just 
in  front  of  the  car;  but  the  plaintiff  testiUed  that  be  did 
not  stop,  but  was  driving  continuously  around  the  other 
vehicle.     Other  details  of  fact  were  in  dispute. 

The  defendant  asked  for  an  instruction  that,  if  the  plaint- 
iff had  an  unobstructed  view  of  the  approaching  car,  and 
there  was  nothing  to  prevent  the  plaintiff  from  turning  off 
the  track,  the  driver  of  the  car  had  a  right  to  assume  that 
the  plaintiff  would  seasonably  turn  off  the  track  to  avoid 
accident.     This  was  refused,  and  we  are  of  opinion  that 
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the  refusal  was  correct.  We  do  not  suppose  that  the 
instruction  asked  was  ioteuded  as  a  proposition  of  facC 
based  on  the  practice  and  experience  of  tbe  communitj. 
Iq  some  parts  of  tbe  State,  at  least,  it  is  well  known  that 
drivers  of  Tehicles  wishing  to  cross  a  track  assume  that 
electric  cars  will  look  out  for  them  at  least  as  much  as 
they  look  out  for  tbe  cars.  But  we  suppose  that  the 
request  was  intended  to  embody  a  statement  of  tbe  rightis 
of  electric  cars  irrespective  of  practice,  and  to  put  streel 
railways  on  very  nearly  the  footing  of  steam  railroads. 
Whatever  may  be  the  law  as  to  the  latter,  there  is  a  great 
difference  between  the  two  cases.  Electric  cars  are  fav 
more  manageable,  and  more  quickly  stopped,than  trains  up- 
on steam  railroads.  Their  tracks  are  in  the  highway,  where 
all  vebicles  have  a  right,  not  merely  to  cross,  but  to  travel. 
In  view  of  the  inability  of  the  cars  to  leave  their  tracks, 
it  is  the  duty  of  free  vehicles  not  to  obstruct  tbem  unneces- 
sarily, and  to  turn  to  one  side  when  they  meet  them;  bat, 
subject  to  that,  and  to  the  respective  powers  of  the  two, 
a  car  and  a  wagon  owe  reciprocal  duties  to  use  reasonable 
care  on  each  side  to  avoid  a  collision.  See  Oalbraith  v. 
West  End  St.  Railway  Co.,  166  Mass.  572,  680.  Neither 
has  a  right  to  assume  that  tbe  other  will  keep  out  of  the 
■^ay  at  its  peril,  although  the  electric  car  has  a  right  to 
demand  that  the  wagon  shall  not  obstruct  It  by  unreason- 
able delay  upon  the  track.  If  the  jury  believed,  as  they 
might,  th~t  tbe  plaintiEF  did  not  know  of  the  close  prox- 
imity of  the  car,  and  that  the  motorman  did  see  the  plaint- 
iff's wagon,  and  saw  that  he  was  proceeding  in  tbe  ordi- 
nary  way  around  an  obstacle,  and  clearing  the  track  with 
reasonable  speed,  they  well  might  And  that  due  care 
required  the  motorman  to  move  slowly,  or  stop,  until  the 
plaintiff  was  out  of  the  way.  In  Glazebrooi  v.  West  End 
St.  Bailway  Co.,  160  Mass.  239,  the  plaintiff  was  coming 
towards  the  car,  and  the  driver  had  a  right  to  expect  him 
to  turn  out  seasonably,  as  there  was  nothing  to  prevent  it. 
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Here,  according  to  the  plaintifT'a  story,  he  was  turolDg  off 
aa  quickly  as  he  could,  in  order  to  regain  his  side  of  the 
way. 

The  defendant  asked  for  a  second  instruction  that,  if  the 
plaintiff  was  proceeding  in  his  vehicle  ahead  of  the  car, 
and  in  a  course  outside  of,  but  parallel  with,  the  track, 
the  motorniaD  had  a  right  to  presume  that  the  plaintiff 
would  not  tura  upon  the  track,  and  under  such  circuin- 
stances  the  motormaQ  is  warranted  in  proceeding  at  the 
usual  rate  of  speed.  This  also  was  refused.  With  refer* 
ence  to  the  undisputed  facts  in  the  case,  it  would  have 
been  misleading  and  incorrect.  If  anything  could  he 
said  by  a  judge  as  to  what  the  plaintiff  might  be  expected 
to  do,  it  would  be  that  be  might  be  expected  to  turn  back 
to  the  right  of  the  road  where  he  belonged,  and  from 
which  he  had  come  just  before.  Even  if  no  part  of  his 
previous  movements  had  been  seen,  the  right  of  the  road 
was  the  part  to  which  he  naturally  would  tend. 

Exceptions  overruled. 

Saic—a^aatota  Hall  v.OgcUn  Cits  St.  Rj/.  Co.,pott. 


S08AK    D,    Watson  v.   Mound   Citt   Street  Railway 
Company. 

^imouri  3apreme  Court,  ManA  10, 1S9B. 

BUOTBIO   BIBXET  BUX.WAS— COHTHIBDTOBT    NSQUQKNCB    OT   m^YKXR. 

A  traTsler,  who  seeing  an  approaching  eleotrio  car,  and  knowing  ii. 
danger,  attempts  to  orosa  the  track  in  front  of  the  oar,  is  guilty  of  oon- 
toibotory  i^Ugenoe  wbioh  vill  bar  his  reooyery  although  the  peraona.  in 
charge  of  the  oar  may  also  have  neglected  theli  duties. 

The  rule  that  though  one  has  negUg^ntlj  placed  himself  in  a  place  ot  dan* 
ger  from  a  iBoriug  train  or  car,  those  operating  it  owe  him  the  daty  at 
oare  to  avoid  injuring  Mm,  and  his  prevlons  negllgenoe  wQl  not  bar  a  le- 
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ooveiy  if  injury  results  to  him  trom  neglect  o(  saoh  dnty,  presupposM  a 
l^iar  negligence  of  the  person  injun.-d,  the  eflact  of  which  might  be 
avoided  by  those  in  oharge  of  th«  car.  It  does  not  exempt  the  peison 
injured  from  the  oousequenoes  of  his  own'oontemporaneoua  neglig«noe, 
wbioli  Is  the  inuoediate,  diroot  snd  proximate  oauso  of  Uie  injurri 

Appeal  by  plaintiff  below  from  judgment  of  Circuit 
Court,  St.  Louis  county. 

Statement  of  facta  by  MaoFarlane,  J.:  Defendant 
operates  a  line  of  street  ra  ilroad  in  the  city  of  St.  Ijouis, 
and  runa  cars  thereon  by  electric  power,  A  part  of  its 
line  is  on  Ninth  street,  which  runs  north  and  south.  On 
the  evening  of  November  17,  1892,  about  half-past  5 
o'clock,  a  train  consisting  of  two  ears,  operated  by  defend- 
ant, while  running  north  on  Ninth  street  between  Morgan 
street  and  Franklin  avenue,  struck  and  killed  John  L. 
Watson.  This  suit  is  prosecuted  by  plaintiff,  as  the  widow 
of  said  Watson,  to  recover  the  statutory  damages  for  the 
death  of  her  husband,  caused,  as  alleged,  by  the  negligent 
management  of  the  cars.  The  petition  charges  that  at  tbe 
time  said  Wataon  was  struck  and  killed  he  was  crossing 
Ninth  street  over  the  car  tracks  "a  sufficient  distance  ahead 
of  said  car  or  train  of  cars  to  be  seen,  and  was  seen,  by  tbe 
agent,  officer  or  employe  in  charge  of  said  car  or  train  of 
cars,  or  by  the  exercise  of  reasonable  care  could  have  seen 
him,  and  tbe  danger  to  which  he  was  exposed,  in  time  to 
have  stopped  said  car  or  train  of  cars,  and  not  have  injured 
him."  This  allegation  foi'iwa  the  general  charge  of 
negligently  running  one  of  its  cars  or  trains  of  cars  against 
deceased,  thereby  killing  him,  and  must  be  taken  as  the 
specific  negligence  charged.  The  answer  is  a  general 
■denial  and  a  special  plea,  that  the  said  deceased  "directly 
uoQtributed  to  the  accident  which  caused  his  death  by  his 
own  negligence  and  carelessness  in  running  in  front  of,  or 
against  the  side  of,  a  moving  electric  railway  train,  after 
dark  while  crossing  a  street  near  the  middle  of  tbe  block." 
The  reply  was  a  general  denial.     At  the  close  of  plaintiff's 


by  Google 


502  AMERICAN  ELECTRICAL  CASES.       [toi..  6 

WatsoD  T.  Bailway  Co. 

evideoce,  the  court  gaTA  an  in3truction  in  the  nature  of  a 
demurrer  to  the  evidence  and  plaintiff  took  a  aonsuit,  with 
leave.  A  motion  to  set  aside  the  nonsuit  being  overruled, 
plaintiff  appealed. 

J.  R.  Meyert  and  A.  R.  Taylor,  for  appellant. 

E.  S.  Robert,  for  respondent. 

MacFarlanb,  J.  (after  stating  the  facts):  Only  three 
witnesses  were  examined  by  plaintiff,  all  of  whom  pro- 
fessed to  have  been  eye  witnesses  to  the  accident.  Their 
evidence  on  the  vital  issue — that  is,  whether  the  train  could 
have  been  stopped,  after  deceased  put  himself  in  a 
dangerous  position  on  the  track,  in  time  to  have  avoided 
striking  him — was  contradictory,  and  almost  unintelligible. 
The  evidence  shows,  with  reasonable  satisfaction,  these 
facts :  The  train,  composed  of  two  cars,  was  running  north 
on  Ninth  street,  at  the  usual  rate  of  about  seven  miles  per 
hour.  When  about  the  middle  of  the  block  between 
Morgan  street  and  Franklin  avenue,  deceased  undertook 
to  cross  from  the  west  to  the  east  side  of  the  street  in  front 
of  it.  He  walked  iu  a  diagonal  direction  towards  the 
northeast,  and,  when  about  stepping  over  the  east  rail,  he 
was  struck,  and  from  injuries  received  afterwards  died. 
The  first  witness,  on  examination  in  chief,  testified  that 
when  deceased  stepped  on  the  track  the  cars  were  about 
10  feet  from  him.  On  cross-examination  he  fixed  the 
distance  at  4  or  5  feet.  The  second  witness  testified  in 
chief  that  he  did  not  know  how  far  deceased  was  from  the 
cars  when  be  stepped  on  the  track,  but  his  recollection 
was  the  distance  was  16  or  20  feet.  On  cross-examination 
ha  thought  the  distance  was  10  or  15  feet.  He  also 
tesMfied  that  deceased  "hurried  to  go  round  the  street  car." 
The  third  witness  testified  in  chief  that  the  oar  was  distant 
from  deceased  18  or  20  feet  when  be  went  upon  the  track. 
On  oroH-examination  be  testified:  "When  be  got  on  tlia 
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track,  I  thisk  the  oar  waa  15,  may  be  12,  feet  from  him; 
and  that  was  when  he  gave  the  step  on  the  track."  He 
waa  asked  if  he  did  not  testify  "four  or  fiTe"  feet  when 
examined  before  the  coroner.  He  answered,  "I  say  that 
now."  When  asked  by  the  court  what  he  now  said  th« 
distance  was,  he  answered,  "I  do  not  know."  The 
witness  acknowledged  that  he  did  not  know  "how  much  a 
foot  was."  These  witnesses  testified  that  they  had  seen 
cars  stopped  ahout  the  place  of  the  accident.  One  fixed 
the  distance  in  which  they  had  been  stopped  at  two  feet, 
and  another  four  feet,  and  the  third  at  fire  or  six  feet, 
AU  the  witnesses  testified  that  the  motormaa  who  waa  in 
charge  of  the  cars  was  looking  before  him.  Two  of  the 
witnesses  said  deceased  vraa  walking  at  an  ordinary  gait ; 
another,  that  he  hurried  to  go  round  the  cars.  All  testi- 
fied that  no  signal  of  any  kind  was  given,  and  that  there 
was  no  headlight  on  the  cars.  The  evidence  established, 
however,  that  there  was  sufficient  daylight  for  one  to  easily 
see  the  cars  or  a  man  across  the  street.  In  order  to  avoid 
the  effect  of  the  unquestioned  negligence  of  deceased, 
plaintiff  chaises  that  defendant's  employes  failed  to 
observe  proper  care  after  the  peril  to  which  he  had  exposed 
himself  was  known  to  them,  or  by  reasonable  care  might 
have  been  known.  The  rule  is  thus  invoked,  which  i^ 
well  settled  in  this  State,  that,  though  one  has  negligently 
placed  himself  upon  a  railroad  track  in  front  of  a  moving 
train,  those  operating  it  owe  him  the  duty  of  care  to  avoid 
injuring  him,  and  his  previous  negligence  will  not  bar  a 
recovery  if  injury  results  to  him  from  neglect  of  such 
duty.  But  to  carry  this  doctrine  to  the  length  of  saying 
that  one  who  knowingly  crosses  the  track  of  a  railway  in 
such  close  proximity  to  a  moving  train  as  to  be  stmok 
thereby  before  he  could  cross  would  not  be  guilty  of  con- 
curring negligence,  would  virtually  abolish  the  law  of  con- 
tributory negligence  altogether,  and  render  nugatory  a 
long  and  uoiforra  line  of  deciiioos  of  this  oourt-^fioydj^ 
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Wabash  Western  Railway  Co.,  106  Mo.  371,  and  cases 
cited.  The  rule  first  stated  presupposes  a  previous,  or,  in 
point  of  time,  a  prior,  negligence  of  plaintiff,  the  effect 
of  which  would  be  avoided  by  defendant.  It  does  not 
exempt  plaintiff  from  the  consequences  of  his  own  con- 
temporaneous negligence,  which  ia  an  immediate,  direot 
and  proximate  cause  of  the  injury.  "Where  the  negli- 
gent act  or  omission  of  the  parties  to  the  action  were  con- 
temporaneous, or,  what  ia  to  say  the  same  thing,  when  the 
catastrophe  ia  the  result  of  concurring  or  mutual  acts  of 
negligence,  the  plaintiff  cannot  recover  damages." 
Beach,  Contrib.  Neg.  sec.  56.  That  deceased  saw  the  mov- 
ing train  before  going  upon  the  track  is  demonstrated  not 
only  by  the  fact  that  it  was  close  to  him,  and  ho"had  eyes 
to  see,"  but  by  the  positive  evidence  that  "he  hurried  to 
go  round  the  cars."  There  is  no  evidence  that  the  motor- 
mfUi  in  charge  of  the  cars  could  have  known  that  deceased 
intended  venturing  across  the  track  until  he  got  upon  it. 
Deceased  was  not,  then,  in  a  situation  of  peril,  which 
called  for  action  by  the  motorman,  until  he  went  upon  the 
track.  When  he  stepped  upon  the  track  he  knew,  or 
should  have  known,  that  the  cars  would  run  up(m  him 
unless  he  was  very  quick  in  hia  movements,  or  unless 
their  speed  was  checked.  In  the  circumstances,  no  fair 
and  just  conclusion  can  be  drawn  but  that  the  negligence 
of  deceased  was  a  direct,  contemporaneous  and  proximate 
cause  of  his  own  death.  In  the  face  of  known  and 
imminent  danger  he  took  the  risk  of  crossing  the  track 
and  though,  in  the  moment  of  danger,  the  trainmen  may 
also  have  neglected  their  duties,  he  must  bear  the  conse- 
quences of  hia  contributory  negligence.  The  doctrine  of 
comparative  negligence  is  not  recognized  in  this  State. 

There  ia  no  occasion  to  consider  or  endeavor  to  reconcile 
the  conflicting  and  contradictory  evidence  in  this  case. 
Taking  that  most  favorable  to  plaintiff's  theory,  the  indis- 
putable facts  remain  that  deceased  knowingly  and  negli- 
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gently  undertook  to  crosa  the  track  in  front  of  the  traio, 
and  was  struck  by  it  in  the  attempt.     These  facts  preclude 
a  recovery.    The  judgment  of  the  Circuit  Courtis  affirmed. 
All  the  judges  concur. 

Non.— See  note  to  Hon  T.  Ogden  Ciij/ St.  ^.  Co.,poat. 


Statb,  OoNBOLiDArBD  Tbaction  Compamy,  Paos.  T.  Ed- 
mund W.  Rbetbs. 

^eto  Jerteg  Supreme  Court,  JUanA  94t  1S9&, 

(68  N.  J.  li.  67S.) 

ELBCTTUO  8TBXBT   RULVAT — COHTBIBUTOS;  tnaLISKROX  Ot  TKATKLLER. 

(Head-note  by  the  court): 

A  person  trsTeling  with  k  hOTse  and  &  vehicle  on  s  street  tr&veraed  bj  eleo 
trio  trolley  cars  has  the  right  to  make  tue  of  the  tiacks  upon  which  such 
cars  ftre  propelled  whenever  the  neoenaary  and  ciutomary  uaa  of  the 
■treat  reqnirea  or  permits  him  to  do  bo;  and  it  ia  not,  per  we,  oontribatory 
uegli^nce  for  him  to  torn  off  from  one  traok  into  and  upon  the  other 
track,  in  a  street  In  which  double  sets  of  tracks  are  laid,  to  allow  a  car 
to  paas,  if  while  so  doing  or  whilst  he  ia  endeavoring  to  turn  back  again, 
he  is  struck  by  a  oar  running  upon  the  other  track.  The  foot  that  he 
torna  to  the  left  to  allow  the  oar  to  pass  is  not,  ot  itenU,  ooatribatury 
negligence. 

Caae  of  this  series  cited  in  opinion,  appearing  in  bold-taoed  ^pe:  Seeaark 
Faatenger  Sy.  Co.  T.  Block,  vol  4,  p.  538. 


Warren  Dixon,  for  the  defendant. 

George  Q.  Tennani,  for  the  prosecutor. 

LiPpiNCOTT,  J. :  This  writ  of  certiorari  removes  into  this 
court  for  review  a  judgment  in  the  Court  of  Common 
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Pleas  of  the  couDty  of  Hudson,  on  an  appeal  from  the 
Diitrict  Court  of  Jeraey  City.  The  plaintiff  below  recovered 
a  judgment  against  the  defendant,  who  ia  the  prosecutor 
of  this  writ,  for  damages  resulting  from  a  collisioD 
between  an  electric  trolley  car,  and  hia  horse  and  wagon, 
on  one  of  the  streets  of  Jeraey  Cty.  The  prosecutor  took 
an  appeal  to  the  Court  of  Common  Pleaa.  A  trial  de  novo 
under  the  atatute  was  had  in  that  court,  and  judgment 
for  the  damages  to  the  horse,  wagon  and  harness  waa 
rendered  in  favor  of  the  plaintiff  below  against  the  prose- 
cutor, who  alleges  error  in  the  conduct  of  the  trial,  to 
remedy  which  he  bringa  this  certiorari. 

The  defendant  in  the  action,  at  the  close  of  the  proof  on 
the  part  of  the  plaintiff,  moved  for  judgment  of  nonsuit 
on  the  grounds^-Ftrst,  that  the  plaintiff  had  failed  to 
establish  the  incorporation  of  the  defendant  or  that  the  ear 
which  collided  with  the  borae  and  wagon  of  the  plaintiff 
was  a  car  belonging  to  the  defendant  company;  and 
teeondly,  that  the  plaintiff  bad  failed  to  establish  negli- 
gence of  the  defendant  aa  a  cause  of  the  accident  and 
injury;  and  thirdly,  that  the  driver  of  the  horse  and 
wi^on,  who  was  the  servant  of  the  plaintiff,  was  guilty  of 
negligence  contributing  to  or  causing  the  accident  and 
injury. 

It  is  evident  from  the  conduct  of  the  trial  that  the  first 
contention  cannot  be  urged  npon  the  conaideratioo  of  this 
court.  The  evidence  on  the  part  of  the  plaintiff  is  suffi- 
cient to  establish,  prima /ocie,  the  corporate  existence  of 
the  defendant  company,  and  also  that  it  operated  the  car 
which  came  into  collision  with  the  horse  and  wagon  of 
the  plaintiff.  Besides  these,  elements  of  recovery  clearly 
appear  in  the  evidence  adduced  on  the  part  of  the  defend- 
ant after  the  refusal  of  the  trial  court  to  nonsuit  the 
plaintiff. 

There  was  no  denial  in  the  case  of  the  incorporation  of 
the  defendant  company,  nor  that  it  operated  the  car  in 
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question.  The  plaintiff  was  left  to  such  proof  as  be  ohoae 
to  make  on  these  points,  and  the  evidence  is  uuch  as  to 
justify  the  trial  court,  acting  in  conformity  irith  estab- 
lished rules  of  law,  in  refusing  a  nonsuit  on  these  grounds. 
These  reasons  for  reversal  do  not  appear  to  have  been 
urged  on  the  hearing  of  this  certiorari,  either  in  the  argu- 
ment or  the  briefs  of  counsel. 

The  other  two  grounds  above  stated,  upon  which  the 
motion  for  nonsuit  was  based,  and  also  upon  which  the 
defendant  requested  the  direction  of  a  verdict  in  its  favor, 
have  led  to  an  examination  of  the  evidence  in  the  cause,  not 
for  the  purpose  of  settling  contradictory  or  disputed  evi- 
dence, but  to  ascertain  whether  there  exists  any  proof 
which  will  reasonably  and  legitimately  sustain  the  trial 
court  in  its  submission  of  the  case  to  the  jury  for  their 
determination. 

The  facts,  as  they  appear  in  evidence  on  the  part  of  the 
plaintiff,  show  substantially  that,  on  December  22,  li894, 
one  George  Reeves,  a  brother  and  employe  of  the  plaintiff, 
was  driving  a  horse  and  wagon  of  the  plaintiff,  on 
Newark  avenue,  in  Jersey  City,  on  what  is  known  as  the 
"up  track"  of  the  defendant  company.  It  appears,  in  the 
evidence  of  the  plaintiff,  that  Keeves  was  driving  on  the 
tracks  because  there  were  banks  of  snow  on  either  side. 
A  trolley  car  was  behind  him,  and  it  sounded  the  gong  as 
a  notice  or  warning  to  him  to  turn  off  the  track  to  allow 
the  car  to  pass.  The  defendant  company  has  two  sets  of 
tracks  on  Newark  avenue,  and  he  turned  his  horse  off  and 
into  or  upon,  or  partly  upon,  what  is  known  as  the 
"down  track."  The  double  tracks  are  quite  close  to  each 
other.  The  car  which  was  behind  him  passed  him,  and 
he  was  about  to  turn  back  again  when  he  was  prevented  by 
a  wagon  coming  on  the  up  track,  just  behind  the  car.  He 
bad  swung  his  horse  around  to  get  back,  when,  at  that 
moment,  he  saw  a  car  coming  on  the  down  track,  and  he 
shouted  at  the  motorman,  but  the    car    came    on,  and 
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eollided  with  tiie  horse  and  wagon.  It  appears  that 
Rfleves  did  not  hare  time  to  go  across  the  track  and  get 
off  on  the  other  side.  It  also  appears  that  there  was,  on 
that  side,  quite  a  bank  of  snow.  The  car  struck  the  shaft 
on  the  point,  or  aomevhere  between  the  point  and  the 
cross  piece  of  the  shafts.  The  wagon  was  thrown  around, 
and  the  left  shaft  entered  the  side  of  the  car,  about  three 
or  four  feet  from  the  front  platform.  The  evidence  is  that 
the  car  struck  the  horse  and  wagon  with  considerable  force. 
The  wagon  and  harness  were  damaged  and  the  horse 
iBjured.  The  evidence  is  quite  clear  that  the  driver  had 
DO  opportunity  of  escaping  the  car  or  avoiding  the  acci- 
dent. Several  witnesses  on  the  part  of  the  plaintiff  testify 
that  the  car  was  being  propelled  at  a  very  high  rate  of 
speed,  and  that  for  quite  a  distance  ahead,  the  motorman 
if  be  was  at  all  keeping  a  lookout,  could  have  had  the 
horse  and  wagon  in  plain  view. 

Many  witnesses  were  sworn,  and  there  was  some  van- 
ance  in  the  evidence  upon  cross-ezamiaation.  The  evi- 
dence was  in  some  dispute,  but  the  above  facts  appear  to 
have  been  proven  by  the  plaintiEf. 

Under  this  proof  the  trial  judge  refused  to  nonsuit. 

It  seems  to  the  court,  here,  on  this  review,  that  this 
refusal  to  nonsuit  was  entirely  justified.  It  was  not  con- 
tMided  at  all  that  the  driver  of  this  horse  and  wagon  was 
net  entitled  to  use  any  portion  of  this  street,  doing  so  with 
reasonable  care  and  judgment  with  regard  to  the  customary 
and  lawful  use  of  the  street  by  the  defendant  company, 
with  its  cars,  and  others  who  were  in  the  use  of  it.  The 
general  principle  upon  this  subject  has  been  well  estab- 
Ushed  since  the  decision  in  the  case  of  Newark  Petsaenger 
BdUtvay  Co.  x.  Block,  26  Vroom,  605. 

It  certainly  was  not,  under  these  circumstances,  within 
the  province  of  the  trial  judge  to  take  from  the  jury  the 
question  whether  the  motorman  was  guilty  of  negligence 
in  operating  this  car  along  the  street,  causing  this  acci> 
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dent,  aad  clearly  it  waa  oot  his  dnty  to  say  to  the  jary 
that  the  driver  of  the  horse  and  wagon  was  chargeable 
with  such  Degligence,  in  the  use  of  the  street,  as  contrib- 
uted to  the  accident  and  injury,  and  thus  the  plaintiff  be 
debarred  from  any  recovery. 

Before  the  trial  judge  could  ao  determine,  the  proof  must 
have  been  so  convincing  to  him  that  he  could  extract  from 
it  no  other  reasonable  inference  or  conclusion.  If  the 
facts  were  such  as  that  these  questions  remained  in  sub- 
stantial dispute,  then  they  must  be  submitted  to  the  jury. 

If,  irom  the  facts  in  evidence,  two  inferences  or  conclu- 
sions can  be  reasonably  deduced,  one  favorable  to  the 
piaintiff  and  the  other  against' him,  a  question  then  is 
presented  which  'conclusively  calls  for  the  opinion  of  the 
jury.  This  principle  is  alike  applicable  to  the  question  of 
whether  negligence,  as  the  proximate  and  sole  cause  of  the 
injury,  has  been  established  against  the  defendant  or  not. 
Pennsylvania  Railroad  Co.  v.  Matthew),  7  Vroom,  631;  Bakr 
V.  Lombard,  Ayrea  &  Co.,  24  id.  233;  Railway  Co.  v.  Bhch, 
supra ;  JfetropoKtan  Railroad  Co.  v.  Jackson,  3  App.  Gas. 
193;  BitUe  v.  Camden  &  Atlantic  Railroad  Co.,  26  Vroom, 
615,  627. 

Therefore,  at  the  close  of  the  evidence  of  the  plaintiff,  it 
became  the  duty  of  the  trial  judge  to  refuse  .the  motion  to 
nonsuit. 

The  evidence  on  the  part  of  the  defendant  company  was 
not  of  such  a  character  as  to  require  the  trial  jud^,  on 
the  whole  case,  to  direct  a  verdict  in  its  favor.  The  evi- 
dence  was  calculated  to  contradict  and  refute  the  case 
made  by  the  plaintiff  and  intensify  the  dispute  and  render 
it  more  clearly  a  question  for  the  jury. 

Upon  a  request  for  a  direction  of  a  verdict  in  favor  of 
the  defendant,  the  duty  of  the  trial  court  is  a  plain  one. 
The  proof  must  be  so  clear  that  no  other  reasonable  conclu- 
sion can  be  legitimately  reached,  before  such  a  peremptory 
instruction  can  be  given.     No  error  is  found  in  the  refusal 
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of  the  court  below  to  direct  a  verdict  for  the  defendant. 
Moebua  V.  Becker,  17  Vroom,  41;  Railroad  Company  v. 
Sfulton,  26  id.  342;  Clark  Thread  Co.  v.  Bennett,  ante,  p. 
404;  Montclair  v.  Dana,  107  U.  S.  162;  Thomp.  Tr. 
§g  2242,  2260. 

One  of  the  reasons  in  certiorari  is  that  the  trial  jndge 
erred  in  tlie  admiasion  of  evidence.  This  reason  has  not 
been  urged  in  the  argument,  and  an  examination  reveals 
no  auch  error. 

The  judgment  of  the  Court  of  Common  Pleas  must  be 
affirmed. 

Nora— See  note  to  HoU  v.  OjdeaCUySt  Rg.  Co.,pc»t. 


Fbakcibco  Bottblli  v.  Jersey  City,  Hobokkn  and  Ruth- 
EBPORD  Electric  Railway  Company. 

Xeu)  Jersey  Supfme  Court,  Nooember  9,  ISM. 

ELXCnUC  STBSBT  RAn.WAY— INJUBY  TO  T. 


(Head-note  by  the  court): 

Street  railway  companies  hare  no  superior  or  predominant  rig^t  to  the 
use  of  the  highwaja  in  which  their  cars  run,  over  the  righta  (rf  other 
persons  passing  on  foot  or  with  vehicles,  ezoept  that,  beoauae  of  the  in- 
ability of  their  csais  to  deviate  from  their  track,  other  paasers  muat  give 
tliem  the  right  to  pass  when  ooca«don  requires. 

li  a  KietorKkao  rimDlng  a  trolley  car  on  a  highway  In  the  day  time  per- 
oehres  a  pei«(«i  passing  along  on  foot  apoo  or  closely  beside  the  tract, 
and  apparently  heedless  of  signals,  and  the  motonnan  oao  arrest  tbe 
Bovement  of  the  car  befcve  Btrikiug  the  man,  his  failure  to  do  so  is  evi- 
d«aoe  of  negligenoe  which  vavab  be  sulHnitted  to  the  jury. 

Qoortiowe  of  aegiigeaao  of  eleotrio  street  railway  company  and  cootriba- 

tofy  negligence  of  traveler  held  proper  for  the  juiy. 

Appeal   by  defendant  from   judgment  on  verdict  for 
piointiff. 
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WiUiam  B.  Qourley,  for  the  rule. 

Warren  Dixon,  opposed. 

Haqib,  J. :  The  case  shows  that  the  plaintiff  sought  to 
pflcorer  damages  in  this  action  for  an  injury  received  by 
him  as  the  result  of  a  collision  with  a  trolley  car  operated 
by  defendant.  A  verdict  having  been  obtained  in  favor  of 
plaintiff,  this  rule  was  allowed.  The  argument  in  support 
of  the  rule  is  mainly  put  upon  the  ground  that,  if  credence 
was  given  by  the  jury  to  the  testimony  of  the  plaintiff  in 
respect  to  the  circumstances  under  which  he  was  struck 
by  the  car  (and  such  credence  was  necessary  before  their 
verdict  could  have  been  reached),  the  verdict  was  erron- 
eoBs,  because  such  evidence  conclusively  established  the 
Dsgligence  of  plaintiff  contributing  directly  to  his  injury. 
The  evidence  on  behalf  of  plaintiff,  if  believed,  established 
the  following  facts,  viz. :  That  plaintiff  had  a  proper  occa- 
sion to  travel  along  a  public  road  in  Hudson  oounty  upon 
which  defendant's  cars  ran;  that  plaintiff's  business  lay 
upon  the  right  hand  side  of  the  road  in  the  direction  in 
which  he  was  going;  that  there  was  no  sidewalk  or  path 
on  that  side  of  the  road,  but  a  ditch  of  considerable  width ; 
that  the  track  of  defendant  on  which  its  cars  ran  in  the 
direction  plaintiff  was  traveling  was  about  two  feet  from 
the  edge  of  the  ditch;  that  plaintiff,  who  was  a  little  deaf, 
walked  either  upon  the  track  or  on  the  space  between  it 
and  the  ditch,  and  while  so  walking,  in  broad  daylight, 
and  'without  any  warning  which  he  heard,  was  struck  by 
one  of  defendant's  cars,  and  received  the  injury  for  which 
he  sought  to  recover.  There  was  contradictory  evidence 
aa  to  the  circumstances,  but  it  had  no  such  preponderating 
weight  OS  to  render  a  verdict  finding  that  the  circumstances 
were  as  above  detailed  unsustainable.  The  conteiition  is 
that,  if  plaintiff  received  his  injury  under  these  eircum- 
stances,  he  contributed  thereto  by  his  own  negligence.  In 
lay  jadgment,  this  contention  is  based  upon  a  miscoooep- 
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tion  of  the  rights  of  the  defendant  and  of  tbe  duties  of  the 
plaintiff  in  respect  thereto.  It  aeema  to  be  necessary  to 
continually  reiterate  in  this  class  of  cases  the  well  settled 
doctrine  that  street  railway  companies  have  not  any 
superior  and  predominaQt  right  to  the  use  of  the  streets  in 
which  they  run,  except  in  one  respect;  because  their  cars 
cannot  deviate  from  their  tracks,  tbey  have  the  right  of 
way  when  they  require  it;  and  other  passers  on  the  high- 
way, whether  in  vehicles  or  on  foot,  must  give  way  to 
tbem.  In  other  respects  the  rights  of  street  railway  com- 
panies in  using  highways  with  their  cars  are  precisely  like 
the  rights  of  others  who  use  the  highways  with  other 
vehicles.  As  the  highway  is  laid  out  for  passage,  each 
passer,  whether  in  vehicles  or  on  foot,  has  a  right  of  pass- 
age, subject  only  to  the  condition  that  he  does  not 
unnecessarily  and  improperly  interfere  with  such  use  by 
others  as  they  are  entitled  to.  The  foot  passenger  on  a 
highway  has,  doubtless,  the  right  to  use  any  part  thereof. 
'Whether  his  use  is  one  which  a  prudent  man  would  make 
must  depend  upon  circumstances.  When  a  certain  portion 
of  the  bighway  is  paved  as  a  sidewalk,  or  otherwise  set 
apart  as  a  path  for  foot  passengers,  it  may  not  be  prudent 
to  walk  in  the  roadway  set  apart  for  vehicles.  Where 
there  is  no  part  of  the  highway  set  apart  for  foot  pas- 
sengers, his  right  of  passage  permits  him  to  use  any  part 
of  the  highway,  subject  only  to  the  right  of  others  therein. 
The  peculiar  right  of  street  railways  to  require  others 
passing  on  the  highway  to  leave  their  tracks  free  for  their 
cars  to  pass  upon  proper  occasions  obviously  imposes  on 
others  the  duty  to  leave  such  tracks  free  for  passage  upon 
observing  or  being  informed  that  such  passage  is  required. 
It  plainly  results  that  where,  as  in  this  case,  there  was  bo 
sidewalk  or  aide  path  prepared  for  foot  passengers,  plaint- 
iff had  a  right  to  walk  upon  any  part  of  the  highway. 
Whether  it  was  prudent  for  him  to  walk  upon  a  street 
railway,  or  in  immediate  proximity  thereto,  wae  a  quea- 
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tion  for  the  juryunder  the  circumataoces.  He  was  a  little 
deaf,  and  the  track  upon  or  near  to  which  he  chose  to 
walk  waa  that  upon  which  defendant's  cars  ran  in  the 
direction  he  was  going.  This  question  must  be  considered 
with  reference  to  the  right  of  defendant.  It  had  not  thfa 
right  to  exclude  him  from  iia  track  within  the  public  high- 
way, but  only  the  right  to  require  him  to  remove  from  the 
track  when  he  observed,  or  was  notified,  that  one  of  its 
cars  required  to  use  the  track.  The  question,  then,  is 
whether  plaintifiF,  being  a  little  deaf,  acted  negligently  in 
walking  along  or  near  to  the  track.  Whatever  may  be 
the  rule  in  highways  when  a  roadway  for  vehicles  is  set 
apart,  the  question  mast  be  settled  with  reference  to  the 
highway  disclosed  by  the  evidence  as  one  in  which  vehicles 
and  foot  passengers  must  use  the  same  portions  of  it. 
Since  the  duty  he  owed  to  the  company  was  only  to 
remove  from  the  track  when  he  perceived,  or  was  notified, 
that  such  removal  was  necessary  to  the  passage  of  a  car, 
it  is  obvious  that  his  act  was  not  necessarily  a  breach  of 
that  duty,  for  he  might  assume  that  be  would  receive 
notice  if  his  removal  was  necessary.  The  circumstance 
that  be  was  deaf  might  make  it  more  difficult  for  defend- 
ant to  give  him  notice,  but  a  deaf  man  is  not  debarred 
from  the  use  of  public  highways,  although  he  is  held  to 
such  degree  of  care  as  a  prudent  man  with  his  disability 
would  take.  Whether  plaintiff  took  such  care  was  plainly 
a  question  for  the  }ury.  Upon  this  ground  there  is  no 
rsasoQ  for  disturbing  this  verdict.  Whether,  under  the 
circumstances,  plaintiff  exercised  proper  prudence  in  walk- 
ing where  be  did,  and  proper  care  in  respect  to  the  car  o£ 
defendant,  were  questions  (or  the  jury,  and  we  cannot  say 
they  were  wrongly  decided. 

It  is  insisted,  farther,  that  upon  the  whole  evidence  the 
juxy  ought  to  have  found  defendant  free  from  blame  for 
plaintiff 's  injury.     But,  as  has  been  stated,  the  jury  might 

VOL.  IT— 33. 
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have  found  the  circumstaDces  to  have  been  those  before 
stated,  and  upon  those  circumstaoces  have  judged  it 
possible  to  acquit  the  motormaa  of  defendaDt  of  grosa 
negligence.  For  if  he  deliberately,  in  broad  daylight, 
with  full  opportunity  to  perceive  that  plaintifT  did  oot 
heed  any  signals  of  the  gong,  if  it  was  rung,  or  any  notice 
derived  from  the  rumbling  of  the  car,  ran  plaintiff  down, 
and  did  him  the  injury  complained  of,  it  cannot  be  con- 
tended that  such  conduct  was  not  negligent. 

None  of  the  other  reasons  assigned  seem  to  have  force, 
and  the  rule  to  show  cauite  must  be  discharged. 

NoTX.— Seeiiot«toHaZt<r.  OgdenOitySt.  ^.  Co.,poat, 


GONBOLIDATID  TrAOTION  COMPANY  V.  ChahLBS  LaUBEBTSON. 
New  Jtraeif  Supreme  Court,  November  9, 1896, 

ELBCTRIO  BTBEVr  KAII.WAY— IHJVBT  TO  TBAVSLBL 

OlMd-noteby  the  oooit): 
Wben  one  attempts  to  oron  a  ateeet  rallwaif  traolt,  fn  view  of  ■  tedlerear 
abovt  aOO  feet  nwaj  ftnd  coming  in  his  direotioii  at  gmA  qwed,  it  1b  a 
queation  for  Vbe  jiuy  whether  his  act  in  attempting  to  cross  ttnder  taah 
ofarcmmat&Doee  was  pnident  or  not,  for  he  has  a  right  to  aasume  that  the 
oar  ia  famished  wiUi  appUanoes  to  ledooe  qveed  and  to  stop,  and  with  » 
motonnaii  to  make  nae  of  anoh  ^qiUaaoea,  and  that  tlie  car  will  not  con- 
tinue to  be  mn  In  vlolaticMi  of  the  law  which  limits  the  qwed  of  TeUolea 
mdng  pttbliostieetBto  that  which  is  compatible  with  tbeaafeuao  thereof 
by  othiBr  veUoles,  and  he  la  not  bound  to  refrain  from  orossiiig  foe  fear 
tkat  the  motonuan  will  not  make  use  of  the  a^^iUancea  imnlded  to  le- 
dnoe^teed. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
Stsex  county,  in  an  action  brought  to  recover  damages  for 
injuries  caused  by  collision  of  a  trolley  with  a  wagon,  in 
the  city  of  Newark. 
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DejwM  &  Farlter,  for  plaintiff  in  error. 

Samuel  Kaliach,  for  defendant  in  error. 

MA.OIB,  J. :  It  ia  first  argued  that  error  appears  in  the 
refusal  of  the  trial  judge  to  nonsuit  the  plaintiff  below. 
The  claim  is  that,  upon  the  evidence  given  by  Lambertson, 
he  was  so  clearly  guilty  of  negligence  contributing  to  his 
injury  that  the  case  should  have  been  taken  from  the  jury. 
Lambertson's  narration  of  the  occurrence  may  be  sum- 
marized thus :  He  was  driving  in  a  public  street,  on  which 
the  trolley  cars  of  the  traction  company  ran,  and  turned 
his  horse  to  cross  one  of  the  company's  tracks,  although 
be  saw  a  car  coming  towards  him,  "as  fast  as  it  could," 
upon  that  track ;  the  car  being,  when  he  started  to  cross, 
about  300  feet  away.  Although  he  had  but  a  short  distance 
to  traverse,  and  his  horse  was  going  on  a  "little  trot"  the 
car  struck  his  wagon  between  the  front  and  hind  wheels. 
The  contention  is  that  Lambertson,  before  attempting  to 
cross  the  track,  must  have  seen  that  the  car  was  being 
driven  recklessly,  and  at  an  excessive  and  illegal  rate  of 
speed,  and  that  it  was  as  imprudent  to  attempt  to  cross  in 
front  of  it  as  it  would  have  been  to  attempt  to  cross  in  front 
of  a  team  of  runaway  horses.  But  the  comparison  is 
inapt,  and  ^it  is  plain  that,  if  the  juty  believed  Lambert- 
son's  story  of  the  occarrence,  there  was  a  question  for 
them  in  respect  to  his  prudence  or  imprudence  in  crossing 
the  track.  The  rights  of  Lambertson  and  the  traction 
company  to  use  the  street  for  the  passage  of  their  respect- 
ive vehicles  were  exactly  the  same,  with  a  single  excep- 
tion. Because  the  cars  of  the  company  cannot  deviate 
from  the  (racks,  other  vehicles  must  give  way  to  them 
when  there  is  occasion  for  them  to  pass.  But  neither 
Lambertson  nor  the  company  could  drive  their  vehicles  at 
a  rate  of  speed  incompatible  with  the  tafe  and  customary 
ase  of  it  by  other  vehicles  or  by  foot  passengers.  Whether 
or  not  it  mast  necessarilj  be  inferred,  from  Lambertson's 
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Statement  that  the  car  was  moviog  "as  fast  as  it  could," 
that  be  must  have  known  it  was  being  run  in  an  illegal 
manner,  may,  perhaps,  be  doubted.  But,  assnming  such 
an  inference  must  be  drawn,  it  does  not  neoeasarily  follow 
that  he  should  have  concluded  that  the  oar  would  continue 
to  be  driven  in  the  same  way.  He  who  puts  himself  in 
the  way  of  runaway  horses  who  have  escaped  from  the 
driver's  control  must  know  that  he  la  taking  a  risk.  But 
a  jury  may  well  say  that  he  who  crosses  in  front  of  a 
trolley  car,  provided  with  a  motormao,  may  assume  that 
he  is  furnished  with  the  means  of  stopping  or  redocing 
speed.  Tlien  there  was  a  question  for  the  jury,  in  this 
case,  whether  a  prudent  man,  upon  such  an  assumption, 
might  not  judge  it  safe  to  cross  in  front  of  a  trolley  car 
300  feet  away,  although  coming  at  great  and  illegal  rate 
of  speed.  Upon  the  assumption  of  the  existence  of  means 
to  reduce  speed  and  to  stop,  and  of  a  servant  employed  to 
make  use  of  such  means,  it  would  be  absurd  to  say  that 
one  was  bound  to  refrain  from  crossing  for  fear  the  servant 
would  not  make  use  of  the  means. 

HOTB.— See  note  to  HaO  v.  Ogden  City  St.  Ry.  Co.,  pott. 


Thk  Oossolidatbd  Teactioit  Company,  plaintiff  in  error, 
V.  ViBQiNiA  A.  Scott,  Adhinistbatrix,  &a.,  defendant 
in  error. 

Nsie  Jeneg  Conrt  <4  Erron  and  AppeaU,  June  IS,  1890, 

(B8N.  J.  L-esa.) 

BMonao  STBKsr  BAn.wAY— Injuby  to  travxlkb. 

(Bi^-oote  hf  the  oottrt); 
^itoeet  isGlv^  oonfanr  prapeliiagits  osra  hj  eleotricttf  along  the  pob- 
lle  ttrmttot  ^dkf,  o^'m  »  daty  to  the  p«btio  which  reqniiefl  it  toao 
nguiate  the  movemeDta  of  Its  can  at  the  Interaection  of  such  streets, 


by  Google 


NEW  JERSEY,  1896. 


Traction  Co.  t.  Soott. 


when  reoeivli^  or  discharging  paaeengerB  from  n  standing  oar,  as  not  to 
tmnaoeaBarily  expose  pedeetrians  to  the  danger  of  oollislon  witii  a  paos- 
ing  car  on  the  opposite  traok. 

The  rale  reqoiring  one  to  look  and  listen  before  eroeslag  a  steam  railway, 
in  order  to  be  In  the  «xeroise  of  due  oars,  does  not  apply  with  eqoai 
foroe  to  one  crroaiing  the  traok  of  a  street  railwKf  in  a  olty  street  where 
the  company  and  (tte  publio  stand  on  an  equal  footing  in  the  use  of  the 
highway. 

Oases  of  this  seriea  cited  in  opinion,  appearing  in  bold  faced  ^pe:  Ddbert 
V.  Trog  City  Ry.  Co. ,  vol.  6,  p.  ;  Neaxtrh  Paaa.  ^.  Co.  v.  £foc&,  voL 
4,  p.  533;  Shea  y.  St.  Pavi  City  Bg.  Co.,  vol.  4,  p.  181. 

Appbal  by  defendant  from  judgment  of  Supreme  Court. 

Tbe  omitted  portions  of  the  opinion  relate  to  rulings  and 
decisions  upon  queations  aa  to  contributory  negligence  of 
infanta,  damages,  &c. 

Warren  Dixon,  for  the  plaintiff  in  error. 

Allan  L.  McDennott,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  Hbbdbickson, 
J. :  Virginia  A.  Scott,  the  defendant  in  error,  brought 
suit  in  the  Supreme  Court  against  the  Consolidated  Trac- 
tion  Company,  the  plaintiff  in  error,  in  tort,  for  damages 
resulting  from  the  death  of  her  sod,  WiUiam  Scott,  a  boy 
aged  seven  years  and  eight  months,  caused  by  heing  run 
over  by  a  trolley  car  of  the  defendant  below,  in  the  city  of 
Bayonne,  on  the  9th  day  of  .October,  1894.  The  suit  was 
brought  by  the  mother  as  administratrix  of  the  son,  for 
the  benefit  of  the  next-of-kin  under  the  statute.  The 
trial  took  place  before  Justice  Lippincott  and  a  jury,  in  the 
Hudson  Circuit,  and  resalted  in  a  verdict  for  the  plaintiff 
below. 

The  matters  for  review  brought  into  thia  court  are 
alleged  errors  of  tbe  trial  judge  upon  exceptions  taken 
below  upon  bis  refusing,  at  the  close  of  the  plaintiff's  case, 
to  call  the  plaintiff,  and  order  a  nonsuit;  andalao  upon  his 
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refusal,  at  the  close  of  the  evideoce  on  both  eddea,  to  direct 
a  verdict  for  the  defendant  below;  and  also  upon  excep- 
tions taken  to  the  judge's  refusal  to  charge  as  requested 
and  to  portions  of  the  charge  as  delivered. 

The  facts  of  the  case  as  developed  by  the  evidence  of 
the  plaintiff  below,  briefly  stated,  were  that  plaintiff's  son 
William,  in  company  with  his  brother  Horace,  aged  nine 
years,  were  returning  home  from  a  store  to  which  they  had 
been  sent,  and,  in  bo  doing,  were  passing  along  the  north 
eide  of  Center  street,  in  said  city,  in  a  westerly  direction, 
and  were  about  to  cross  Avenue  C,  along  which  the  defend- 
ant was  engaged  in  running  an  electric  street  railway  with 
double  tracks,  running  from  Jersey  City  to  Bergen  Point. 
The  general  course  of  the  railway  was  from  north  to  south. 
As  the  boys  neared  the  northerly  crossing  of  Center  street 
over  Avenue  C,  a  closed  car,  on  its  way  to  Jersey  City, 
approached  on  the  north  bound  track  and  stopped  two  or 
three  feet  north  of  the  crossing  for  the  purpose  of  receiv- 
ing and  discharging  passengers.  While  the  car  was  so 
standing  there,  receiving  passengers,  the  boys,  with  one 
other  pedestrian,  Mr.  McFale,  had  reached  the  crossing  in 
ths  rear  of  the  standing  car.  Mr.  McFale  and  the  larger 
boy  stopped,  but  the  smaller  boy,  who  was  one  or  two  feet 
back  of  them,  walked  on  to  the  south  bound  track,  where 
he  was  struck  by  a  car  from  Jersey  City  and  killed.  Just 
before  the  car  struck  him,  he  was  seen  to  make  a  sort  of 
spring  as  if  to  get  out  of  the  way,  but  it  was  too  late.  The 
standing  car  obstructed  the  vision  of  those  behind  it  from 
seeing  an  approaching  car  on  the  south  bound  track.  The 
south  bound  car  was  traveling  at  the  rate  of  sis  miles  per 
hour,  and  had  passed  the  rear  of  the  standing  car  seven  or 
eight  feet  before  it  struck  the  boy.  The  motorman  at  once 
reversed  the  car,  which  continued  its  motion  to  the  south 
side  of  Center  street,  some  thirty  or  forty  feet,  before  it  was 
brought  to  a  standstill.  The  witnesses  heard  no  sound  of 
bell  or  gong  from  the  approaching  car,  and  there  was  no 
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evitience  that  the  boj  knew  a  cur  was  approaching  when 
be  started  to  pass  over  from  behind  the  standing  car.  The 
boy  was  familiar  with  the  passing  of  cars  to  and  fro  on 
Avenue  C,  and  bad  often  passed  over  this  crossing.  While 
these  may  not  be  all  of  the  facts  shown,  I  think  they  are 
sufiBcient  upon  which  to  fairly  consider  the  legality  of  the 
judges'  rulings  at  the  trial.  Upon  the  facta  proved,  tbe 
defendant  moved  that  the  plaintiff  be  nonsuited  on  tbe 
ground  that  no  negligence  had  been  shown  on  the  part 
of  the  defendant,  and  that  contributory  negligence  had 
been  proved  on  tbe  part  of  the  plaintiff's  intestate. 
This  motion  the  judge  refused,  and  bis  refusal  is  now  as- 
signed for  error. 

Can  it  be  said,  as  a  matter  of  law,  that,  upon  tbe  facts 
stated,  there  was  no  duty  laid  upon  the  defendant  at  this 
public  crossing  to  so  regulate  the  action  of  its  cars,  as  to 
rate  of  speed,  tbe  giving  of  signals,  or  otherwise,  that 
pedestrians  should  be  protected  from  unnecessary  exposure 
to  danger  from  collision  with  its  passing  cars?  The 
counsel  for  tbe  plaintiff  in  error,  in  his  argument, 
admitted  that  the  company  might  owe  such  a  duty  to  a 
passenger  who  aligbted  from  the  north  bound  car,  and  bad 
passed  behind  it  in  making  his  exit,  by  reason  of  its  con- 
tractual relations  with  the  passenger. 

Indeed,  it  has  been  held  that  in  an  action  for  injuries  to 
plaintiff's  intestate  while  crossing  defendant's  car  track, 
negligence  and  contributory  negligence  are  questions  for 
the  jury,  where  it  appears  that  the  intestate,  on  alighting 
from  one  of  the  defendant's  cars,  passed  behind  it  and 
attempted  to  cross  the  other  track  when  be  was  struck  by 
an  approaching,  car,  which  was  running  at  its  ordinary 
speed,  and  there  is  no  evidence  that  any  aingal  or  warning 
of  its  approach  was  given.  Dobert  v.  Troy  CUy  By. 
Co.f  36  Suppt.  115. 

In  another  case  an  instruction  that  the  care  required  of 
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a  street  car  company  to  persons  upon  its  tracks  ia  not  that 
high  degree  of  care  which  it  is  required  to  exercise  towards 
passengers,  was  held  to  be  incorrect  when  applied  to  a 
companj  running  electric  cars  on  city  streets.  DaUaa 
Rapid  Transit  Railway  Go.  v.  Dunlap,  26  8.  W.  Rep.  877. 

It  is  well  settled  that  at  crossings  street  cars  and  pedes- 
triaoB  have  equal  rights  to  the  use  of  the  streets,  and  it 
has  been  held  in  that  oonaeotion  that  what  is  proper 
care  and  precautioD  on  the  part  of  those  in  charge  of 
cars,  to  prevent  accidents,  ia  a  question  of  fact  in  each 
case.  Sehulman  v.  Bouaton,  W.  8.  &  P.  F.  Ry.  Co,,  36 
N.  Y.  Suppt.  439. 

That  such  a  duty  towards  pedestrians  who  are  thus 
passing  aloDg  the  crossing  of  a  public  street  traversed  by  a 
street  car  company  becomes  chargeable  to  the  latter  is 
emphasized  by  the  fact  that  such  crossings  are  necessanly 
and  legally  frequented  by  not  only  the  adults  but  by  the 
children  of  a  town  attended  or  unattended  by  older  people, 
and  that  such  duty  becomes  more  or  less  exacting,  accord- 
ing to  the  circumstances  of  each  case. 

The  facts  in  the  present  case,  to  say  the  least,  fairly 
raised  a  question  for  the  jury,  whether  the  defendant  was 
in  the  exercise  of  doe  and  reasonable  caution  when  it 
permitted  its  south  bound  car  to  pass  the  standing  car 
at  tbat  public  crossing  and  at  such  a  rate  of  speed  under 
the  circumstances.  In  forming  a  judgment  upon  that 
question,  there  were  subsidiary  questions,  equally  call- 
ing for  consideration  and  judgment,  such  as — was  it 
the  duty  of  the  motorman,  in  the  exercise  of  due  and 
proper  care,  as  he  approached  the  standing  car  which 
would  obstruct  his  view  of  passengers  or  pedestrians  who 
might  be  waiting  to  pass,  to  sound  his  bell  or  gong  as  a 
warning;  and  did  he  so  sound  his  bell  or  gong;  and  should 
he  have  had  his  oar  under  control  at  this  crossing;  and 
did  he  have  it  under  such  control  when  approachng  tba 
standing  car?    These  facts  and  the  inferences  to  be  fairly 
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drawQ  from  them,  under  the  principle  before  alluded  to, 
it  aeeme  to  me,  clearly,  were  matters  for  the  jury  ezclu- 
aiTelj,  Aud  that  the  trial  judge  was  right  in  so  submitting 
them  and  refusing  to  Doosuit. 

Another  assignment  of  error  is  based  on  the  exception  to 
the  refusal  of  the  judge  to  charge  that,  "if  plaintiff's 
intestate  entered  upon  the  south  bound  track,  without 
first  looking  for  an  approaching  car,  the  plaintiff  cannot 
recover."  While  not  charging  this  request  in  terms,  the 
judge  charged  that  if  the  boy  himself  was  guilty  of  negli- 
gence or  the  waot  of  reasonable  care,  which  contributed 
in  any  degree  to  that  result,  there  could  be  no  recovery, 
and  further,  that  "the  rule  is  that,  in  crossing  a  street  iu 
which  these  cars  are  running,  the  pedestrian  must  exer- 
cise reasonable  care  to  avoid  injury  to  himself.  He  has 
no  right  to  shut  his  eyes  and  walk  across.  He  must  use 
his  senses,  his  eyes,  his  ears,  and  he  must  do  that  which 
reasonable,  ordinary  care  requires  of  him;  and  it  is  a 
question  for  the  jury  to  determiae  whether  this  boy  was 
negligent  there."  He  further  charged  that  "being  a  boy 
of  tender  years,  he  is  held  only  to  that  degree  of  reasonable 
care  and  caution  which  his  age  and  capacity  permit  him 
to  use  and  exercise. "  Further  on,  the  judge  charged  that, 
if  the  boy  "saw  the  car  coming  he  was  bound  to  use  his 
eyes,  to  look  to  see  that  there  was  danger  there  and  he 
could  not  go  in  front  of  it;  and  if  he  did,  and  accident  and 
injury  resulted  to  him,  although  the  motorman  may  have 
been  negligent,  the  defendant  is  held  not  liable  in  this 
accident." 

It  may  be  said  with  reference  to  this  request  to  charge, 
that  the  proposition  that  one  to  be  in  the  exercise  qf  due 
care  must  look  and  listen  before  crossing  a  steam  railway, 
is  well  established,  but  this  duty  does  not  apply  with  equal 
force  to  one  in  crossing  the  tracks  of  a  street  railway. 
Jfewa/rk  Passenger  RaUway  Co.  v.  Slock,  56  N..  J.  L. 
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605;  Lyman  V.  Union  Railway  Co.,  H4  Maas.  83;  Shea  v. 
St.  Paul  City  SeMway  Co.,  60  Minn.  395;  Mo^nu  v. 
Sermann,  108  N.  Y.  354. 

In  the  case  of  Shea  v.  St.  Pavi  City  Sailway  Co.,  mpra, 
it  was  held  that  the  failure  to  look  up  aod  down  a  street 
railroad  upon  a  public  street,  before  attempting  to  cross, 
ia  not,  as  a  matter  of  law,  negligence,  as  in  case  of  cross- 
ing the  ordinary  steam  railroad.  And  in  Moetmt  v.  Her- 
mann, supra,  the  New  York  Court  of  Appeals  held  the 
same  doctrine.  It  is  a  matter  of  common  knowledge  that 
the  double  tracks  of  street  railways  lie  close  to  each  other, 
and  that,  after  emerging  from  behind  the  standing  oar, 
the  plaintiff's  intestate  could  bare  had  but  a  step  or  two  to 
take  to  reach  the  opposite  track  in  front  of  the  approach- 
ing car.  And  even  if  the  boy  had  looked  as  soon  as  he 
passed  this  standing  car,  it  is  a  question  whether  he  could 
have  saved  himself  from  the  impending  danger.  It  may 
be  that,  without  looking,  the  approaching  car  was  within 
the  range  of  the  boy's  viaion,  and  that  the  spring  be  made 
in  front  of  the  car  was  under  a  sense  of  sudden  terror 
that  increased  the  hazard  of  bis  death.  But  it  must  be 
remembered  that  if  a  person  placed  by  the  negligence  of 
another  in  a  position  of  sudden  danger,  and,  under  the 
inBuence  of  great  terror,  does  an  act  which  may  contrib- 
ute to  bis  injury  or  death,  such  contributory  negligence 
is  net  imputable  to  him,  and  will  not  bar  a  recovery. 
Wbart.  Neg.  304. 

I  think,  in  view  of  the  authorities  named,  and  con- 
sidering the  extreme  youth  of  the  plaintiff's  intestate, 
that  the  trial  judge  could  not  have  properly  charged  this 
request,  and  thus  held  that,  under  the  circumstances  of 
this  case,  a  failure  of  the  plaintiff's  intestate  to  look  for 
an  approaching  car  before  entering  upon  the  south  bound 
track  would  be  negligence  per  ae,  that  should  bar  a 
recovery;  and  I  think  the  judge's  charge  upon  the  subject 


by  Google 


NEW  JERSEY,  1696. 


Bailwaj  Co.  ▼.  Preston. 


of  that  request  as  to  the  amount  of  care  and  watohfnlnesB 
required  of  the  plaintiff's  intestate  tinder  such  drcuni' 
stances  was  fuUjr  up  to  the  standard  exacted  by  the  law. 

The  judgment  below  should  be  affirmed. 

MOTB.— SeenotetofioIlT.Qpden  Citj/  St.  ^.  Oo.,pott, 


Oaicdrk,  G.  4.  W.  Ry,  Co.  v.  Cornelius  Pbbstok,  Ad- 

HINISTBATOB,  &0. 
New  Jenejf  Court  (tf  Errors  and  AppedU,  Nov.  IB,  1898. 

EutTTBia  BTBXST  BAILWAT— OOtTTKIBUTOBT  NEQLiaENCB  OF  TRAVEUEB. 

(Head'Oota  hy  the  conrt): 
It  i>  tb«  doty  of  »  oarrisge  driver  not  to  obetroot  the  track  ot  a  troUer 

car. 
Whether  his  n^ligenoe  was  prozimately  oontributorj  to  the  oollMcn 

which  foUowed  is  for  the  jury  to  determine. 

Facts  stated  in  opinion. 

J.  WilUxTd  Morgan  and  Samuel  H.  Grey,  for  plaintiff  in 
error. 

Robart  8.  Clymer,  for  defendant  in  error. 

Dayton,  J.:  Suit  was  brought  by  Gomeliua  Preston, 
administrator  of  Charles  C  Preston,  to  recover  damages 
for  the  loss  which  the  latter's  widow  and  orphans  sustained 
bj  his  death.  A  verdict  was  rendered  for  ,the  plaintiff 
below,  and  the  case  is  brought  into  this  court  upon  excep- 
tions to  the  charge  of  tbe  judge  presiding  at  the  trial.  It 
appears  by  the  evidence  that  the  deceased  was  driving  in 
an  open  pony  wagon,  after  dark,  from  Camden  to  Wood* 
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baiy,  OD  (be  line  of  the  electric  railway.  At  a  point  on 
Broadway  near  the  Newton  Creek  bridge,  a  car,  coming 
in  the  aame  direction,  collided  with  the  w^on,  threw 
out  the  deceased,  and  the  front  wheel  of  the  wagon 
passing  over  bim,  caused  his  immediate  death.  The 
defense  to  this  action  was  contributory  negligence  on  the 
part  of  the  deceased;  that,  with  abundant  warning  of  the 
oar's  approacb,  he  wilfully  and  illegally  drove,  or  con- 
tioued,  upon  the  track  in  such  manner  as  to  make  the 
ooUiBi<Hi  inevitable.  The  question  of  negligence  is 
eminently  one  of  fact,  for  the  jury  to  determine;  but  the 
plaiotiff  in  error  complains  that,  In  submitting  the  case  to 
the  jury,  the  law  applicable  to  the  facts  was  so  erroneously 
stated  as  to  mislead  the  jury  and  prejudice  the  company's 
rights. 

It  is  alleged  that  the  trial  court  erred  in  refusing  to 
charge,  first,  "that  if  the  jury  believe,  from  the  evidence, 
that  the  trolley  motorman  gave  full  and  fair  notice  by 
ringing  the  bell,  it  was  the  duty  of  the  carriage  driver, 
the  decedent,  proceeding  in  the  same  direction,  to  drive 
on  some  other  part  of  the  road,  and  allow  the  trolley  car 
to  pass;  aud,  if  he  did  not,  he  was  guilty  of  contributory 
negligence,  and  plaintiff  cannot  recover."  Trolley  com- 
panies, by  permission  of  the  Legislature,  may,  in  common 
with  all  persons,  lawfully  use  that  part  of  the  highway 
over  which  their  tracks  are  laid.  Every  other  citizen  may 
use  all  parts  of  the  way,  includiog  the  railway  tracks, 
excepting  use  of  the  rails  for  the  purpose  of  conducting  the 
business  of  transportation  in  competition  with  the  trolley 
companies.  CitizcTia'  Coach  Co.  v.  Camden  Horse  R.  Co., 
83  N.  J.  Eq.  2ii7.  An  unnsasonable  obstruction  to  the 
passage  of  the  trolley  car,  in  the  conduct  of  its  business, 
like  the  unreasonable  obstruction  to  the  passage  of  any 
other  vebicle  in  pursuit  of  its  legitimate  occupation  along 
the  street,  would  constitute  a  nuisance,  and  subject  the 
ofEsnder  to  suit  and  penalty  at  law.     The  electric  car  in 
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question  bad  a  right  to  cootinue  on  its  course  in  the 
straight  line  to  which  it  was  confined  by  the  railway 
tracks,  provided  that,  in  so  doing,  it  did  not  interfere  with 
the  rights]  of  others.  It  could  not  turn  out  for  other 
vebiclea,  but  in  this  case  theru  was  no  impediment  to  pre- 
vent the  decadent  from  turning  out  to  let  the  car  pass.  In 
the  exercise  of  their  mutual.rigbta,  it  was  incumbent  upon 
the  driver  of  the  carriage,  upon  notice  of  the  approach  of 
the  electric  car,  to  make  way  for  the  latter.  It  was  his 
duty  to  do  so.  Wilful  and  unnecessary  obstruction  of  the 
car's  progress  at  its  usual  and  lawful  speed  could  have 
been  punished  by  legal  process.  The  Legislature,  how- 
ever, did  not  clothe  the  railway  company  with  power  by 
violence  to  enforce  the  law  for  its  benefit,  or  to  punish  the 
violation  of  a  public  right.  It  could  not  take  the  law  into 
its  own  hands,  and  by  violent  means  force  the  obstructing 
vehicle  from  its  way.  In  doing  so  it  would  clearly  become 
a  wrongdoer.  Pateraon  Ry.  Go.  v.  Lanning,  18  N.  J.  Law 
J.  245;  No.  Hudson  Co.  Ry.Co.  v.  Isley,  49  N.  J.  Law,  468. 
In  refusing  to  charge  that  such  neglect  of  duty  was,  in 
this  case,  of  itself,  contributory  negligence  on  the  part  of 
decedent,  as  was  requested  In  the  language  embraced  in 
the  third  exception,  there  was  no  error,  because  it  does 
not  follow  necessarily  that  such  neglect  of  duty  was  so 
proximately  contributory  to  the  collision  as  to  relieve  the 
company  from  responsibility.  Xeglect  of  a  legal  duty  on 
plaintiff's  part  is  not  a  good  defense  to  an  action  for 
damages,  unless  it  was  proximately  contributory  to  the 
injury.  The  question  left  to  the  jury  was  whether  the 
defendant,  under  the  circumstances,  exercised  reasonable 
care  to  avoid  the  accident.  If  the  motorman  knew  that 
decedent's  wagon  was  on  the  track,  so  that  a  collision 
with  it  was  necessary,  or  even  probable,  should  the  car 
advance,  it  was  his  wilful  and  wrongful  act  which  caused 
the  accident.  If  the  f^nt  of  defendant,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  collision,  notwitb- 
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Btaudiog  decedents'  uegJigence,  be  was  bound  to  do  so; 
and  tbe  company  ia  responsible  for  any  dansagea  that 
resulted  from  failure  in  that  respect.  Raisin  r.  SfiteheU, 
9  Car.  &  P.  613;  Bridge  v.  Railway  Co.,  3  Mees.  A  W.  244; 
Daviesr.  Mann,  10  Mees.  &  W.  546;  Steele  v.  BuTkhardt, 
104  Mass.  69.  In  all  cases  wb«re  the  defendant's  negli- 
gence was  BO  gross  as  to  imply  a  disregard  of  consequences, 
or  a  willingness  to  inflict  the  injury,  the  plaintiff  may 
recover,  even  though  he  was  a  trespasser,  or  did  not  use 
ordinary  care.  Lafayette  &  Indianapolia  Railroad  Co.  v. 
Adams,  26  Ind.  76.  If  the  cause  proximately  contributed 
to  tbe  result,  there  can  be  no  recovery;  but,  if  it  was 
only  a  remote  cause  or  condition  of  the  injury,  a  recovery 
can  be  had.  If  the  motorman,  before  the  collisiou,  knew 
that  decedent  was  on  the  track,  although  there  unlawfully 
and  negligently,  in  pushing  his  car  ahead  without  reason- 
able care  to  prevent  collision,  he  would  be  guilty  of  an  act 
of  carelessness,  independent  of  the  previous  negligence  of 
the  plaintiff.  Whether,  in  the  concurrent  actions  of  the 
pleiintiff  and  defendant's  agent  at  tbe  time  of  the  accident, 
any  negligence  contributory  to  tbe  result  could  be  imputed 
to  the  decedent,  was  a  question  of  fact  properly  left  to  the 
jury  to  determine. 

The  defendant  further  requested  tbe  court  to  charge 
''that  if  the  jury  believe,  from  the  evidence,  that  plaintiff's 
decedent  was  driving  at  the  time  of  the  accident,  and  was 
intoxicated,  and  for  this  reason  did  not  observe  the  ringing 
of  the  bell,  or  the  noiae  of  the  trolley,  or  light  of  the  same, 
h3  was  guilty  of  contributory  negligence,  aud  plaintiff 
cannot  recover."  The  response  to  this  request  was  sub- 
stantially a  compliance  with  it.  It  was,  in  terms,  suffi- 
ciently favorable  to  the  defendant,  and  the  ezceptioQ 
cannot  be  sustained. 

The  fourth  exception,  being  to  the  refusal  of  tbs  oourt 
to  charge  that  there  was  no  proof  that  the  motorman  went 
on  for  the  purpose  of  pushing  tbe  carriage  off  the  track, 
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and  ao  struck  the  carriage,  must  be  overruled.  The 
court  properly  said  it  considered  tbere  was  sufBcient  evi- 
deuce  for  that  to  be  one  of  the  propositions  for  the  jury  to 
consider.  The  motorman  knew  that  decedent  had  been 
driving  on  the  track  before  htm,  aad  had  failed  to  turn  off 
wheo  the  bell  was  rung.  He  expected  to  have  trouble,  as 
was  stated  by  the  condactor  of  the  car.  It  was  his  duty 
to  have  avoided  the  accident  by  exercising  all  reasonable 
oam  in  the  circusmtances  apparent  to  him.  That  it  was 
the  dnty  of  the  deceased  to  clear  the  track  did  not  justify 
the  driver  of  the  car  in  abating  one  jot  of  his  vigilance  and 
eare.  The  refusal  of  the  judge  to  charge  the  jury  that  it 
was  the  legal  duty  of  the  plaintiff's  intestate  to  get  off  the 
track,  and  that  failure  to  perform  such  duty  was  of  itself 
Mch  contributory  negligence  as  precluded  the  plaintiff 
fpcKn  recovering  damages,  was  not  such  an  inaccuraie 
statement  of  the  law  as  to  prejudice  the  case  of  the  defend- 
ant.   Judgment  should  be  affirmed. 

lltotM.^ftoaoUtoBaaT.OgdenOitvSt.1^.  Oo.,pott. 


Philip  ZiifMSRifA.N,  AS  ADHINISTRA.TOB,  £c.,  opLa.wbencb 
ZiMHBBMAN,  Dbobasbd,  Appellant,  v.  Tub  Union  Bail- 
way  OoMPAHT  of  New  York  Oitt,  Respondent, 

Mm  Fort  BvproM  Court,  AspiOau  Dimrion,  Stamd  Bt^oiriment,  April, 

1896. 

(8  App.  Mr.  318.) 


In  Mt  aotloa  tor  dsinagM  tat  injuriM  eanaad  b7  oolllaloii  with  a  troller  car, 
tt^lMand  ttwt  the  oar  WW  kboatoiislnmdred  and  fifty  jardi  ham  tba 
mmwkrtm  whan  tbe  wa^on  ia  whiah  tlia  panon  in jnred  waa  lidisg  reaobed 
«w  kMfe;  ttaftt  «M  ditrar  wm  attenptinc  to  atom  th«  tncfc,  with  his 
bciM  at  a  walk,  when  the  car  rtraA  the  waipm. 
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fidd,  that  m  non-Boit  wai  improparly  gnuited;  tb*t  the  milwsT  oomiMn^ 
had  no  paiamount  right  of  way;  and  that  tha  wagon  being  prior  in  time 
at  the  oroadng  was  prior  in  right.  That  the  qtteatiCHia  of  negligenoe 
and  oontributory  negUgenoe  shanld  h»*<e  been  mbinitted  to  the  jury. 

Appeal  by  plaiDtifiE  from  jadgment  of  Supreme  Coart, 
Westchester  couaty,  upon  the  dismiBBal  of  the  complaiat 
in  aD  action  for  damages  for  death  of  plaintifif's  inteetate. 

Balph  Hiehox,  for  appellant. 

William  N.  Cohen  and  F.  H.  Oerrodette,   for  reapondent. 

CuLLBH,  J. :  The  evidence  on  the  trial  tended  to  show 
that  the  plaintiff's  intestate  was  riding  in  a  wagon  with 
three  other  men,  on  the  Southern  boulevard,  across  Boston 
avenue,  upon  which  latter  street  the  defendant  operated  a 
trolley  railroad.  The  wagon  was  driven  by  one  Madden, 
and  the  deceased  was  riding  in  it  as  Madden'a  guest. 
When  the  wagon  reached  the  railroad  the  trolley  car  was 
approaching  the  crossing,  being  then  at  a  distance  of  some 
150  yards  from  it.  Madden  slowed  his  horse  to  a  walk 
and  proceeded  across  the  tracks.  Before  he  had  cleared 
the  tracks  the  trolley  car  struck  the  hind  wheel  of  the 
wagon  and  overturned  it.  The  deceased  was  thrown  out 
and  killed. 

We  think  that  these  facts  presented  a  proper  case  to  be 
submitted  to  the  jury  to  pass  upon.  The  wagon  was  being 
driven  across  the  railroad,  not  within  its  tracks.  The 
defendant's  car  had  no  paramount  right  of  way  eA  the 
crossing.  O'Neil  v.  Dry  Dock,  etc.  R.  R.  Co.,  129  N.  Y. 
125.  The  distance  from  the  car  to  the  crossing,  at  the  time 
Madden  sought  to  cross,  was  such  as  to  enable  the  wagon 
to  pass  safely  if  the  defendant's  oar  had  been  properly 
managefl,  and  this  Madden  and  the  deceased  had  a  right 
to  expect.  The  wagon  was  prior  in  time  at  the  crossing 
and,  therefore,  prior  in  right.  The  driver  wa«  not  boaod 
to  get  out  of  the  way  of  the  car,  nor  can  it  be  said  to  be 
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negligence  on  bis  part  that  he  proceeded  to  cross  at  a  walk. 
There  are  doubtless  some  improbabilities  in  the  testimony 
given  by  plaintiff's  witnesses.  These  were  for  the  con- 
sideration of  the  jury ;  they  were  not  such  or  so  gross  that 
the  court  could  say,  as  a  matter  of  law,  that  the  truth  of 
the  narrative  was  impossible.  On  the  facts  testified  to, 
the  case  falls  within  that  of  Buhrens  v.  Dry  Dock,  etc.  B.  R. 
Co.,  53  Hun,  571,  and  the  question  of  contributory  negli- 
gence was  for  the  jury. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  coats  to  abide 
«veiit. 

NoTft.— See  note  to  ^oU  v.  OgdenCitySt.  Ry.  Co.,  pott. 


Joseph  Albert,  as  Adhinistbatdb,  etc.,  of  Loretta 
Albert,  Deceased,  Respondent,  v.  The  Albany  Bail- 
way,  Appellant. 

New  Torh^  Supreme  Goart,  AjgpeUate  Divigitm,  Third  D^t.,  May,  1S96. 

INJUBT  BT  TBOLLEY  OAB—  COHTBIBirTOBy  NESLIQENCB  07  FASENT. 

BfM,  contri^toiy  negUgenoe  ae  matter  of  law  for  a  mother  to  send  npon 
im  errand,  in  a  city,  two  children  aged  three  and  five  respeotlvefy, 
irhere  thej  must  onies  and  reoross  the  tracks  of  an  electric  street  nil- 
way,  npoD  whicJi  oars  were  run  as  often  as  once  in  ten  minutes,  unat- 
tended, and  at  liberty  to  play  about  that  dangerous  locality  as  long  as 
tkey  chose. 

Appeal    from    judgment    of   Supreme   Court,    Albany 
county,  entered  upon  verdict  of  a  jury,  and  from  an  order 
denying  defendant's  motion  for  new  trial  upon  the  minutes. 
VOL.  VI — 34. 
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S.  W,  Rosendale,  for  the  appsUant. 

J.  Newton  Fiero,  for  the  reapondent, 

Paekbb,  p.  J.:  The  infant  daughter  of  the  plaintiff, 
aged  three  years  and  four  months,  while  attempting  to 
cross  South  Pearl  street,  in  the  city  of  Albany,  was  run 
ever  by  one  of  the  defendant's  trolley  cars  and  killed. 
This  action  is  brought  under  the  statute  to  recover 
damages  for  the  loss  which  her  next-of-kin  have  sustained 
by  reason  of  her  death.  Upon  the  trial  the  jury  gave  a 
▼erdict  against  the  defendant  for  $3,000,  and  from  the 
judgment  entered  thereon  and  from  an  order  denying  the 
defendant's  motion  for  a  new  trial  this  appeal  is  taken. 

The  child  was  run  over  while  attempting  to  cross  the 
iracka  in  front  of  an  approaching  car.  The  car  wm  in 
plain  sight  and  but  a  short  distance  away  when  she 
entered  upon  the  tracks,  and  it  is  plain  from  the  evidence 
that  had  she  been  ot  mature  years  her  own  negligence  so 
far  contributed  to  the  injury  that  it  would  have  barred  a 
recovery  in  this  action.  But  she  was  plainly  "  non  mi 
jviris,"  and  her  own  negligence,  therefore,  will  not  have 
that  effect. 

But  the  first  question  that  presents  itself  to  us  is, 
whether  the  child's  parents  were  so  free  from  contributory 
B«^g«nce  that  the  action  can  be  sustained.  It  is  the 
settled  rule  in  this  State  that  it  ia  not  negligence,  as 
matter  of  law,  for  parents  to  permit  a  child  "non  nti  juris" 
to  play  in  the  pubUc  streets  of  a  city.  The  question  of 
Begligence  depends  upon  the  circumstances  of  each  case 
and  i«  usually  one  for  the  jury.  Ib  this  case  the  jury  have 
evidently  found  that  the  parents  were  free  from  negli- 
gence, but  with  that  conclusion  we  are  not  able  to  agree 
The  father  of  the  child,  being  away  at  his  work,  the 
•kiMiM  were  left  in  their  mother's  care  at  home.  '  The 
family   r«id«nce  was  something   over  two    blocks  from 
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South  Pearl  street.  On  the  afternoon  of  April  27,  1892, 
the  mother  sent  tbia  liule  child,  in  company  with  her 
Bister,  a  child  five  years  of  age,  to  a  shoe  store  in  South 
Pearl  street  to  get  their  shoes,  which  had  been'  left  there 
for  repair.  To  reach  that  store  they, were  obliged  to  cross 
the  railroad  track  running  through  such  street.  This  fact 
was  known  to  the  mother  when  she  sent  them,  and  she 
testified  that  she  thought  it  was  a  dangerous  place  for 
children,  and  that  she  told  the  children,  when  they 
started,  to  be  very  careful  of  the  cars.  The  children  went 
to  the  shoe  store,  crossing  the  tracks  in  safety.  They  then 
safely  crossed  back  to  a  candy  store.  They  then 
attempted  to  recross  to  the  east  side,  on  which  the  shoe 
store  was  located.  The  eldest  went  ahead,  hut  a  short 
distance  ahead  of  the  approaching  car.  The  little  one, 
in  attempting  to  follow  her,  was  struck  by  the  car  and 
killed. 

Under  these  'circumstances,  which  are  not  disputed,  we 
are  of  the  opinion  that  the  mother  was  guilty  of  such 
negligence  as  prevents  a  recovery  for  the  death  of  her  child. 
Both  of  the  children  were  of  such  tender  age  tbat  neither 
could  be  expected  to  exercise  any  judgment  or  care  for 
herself,  or  appreciate  any  threatening  danger.  They  were 
deliberately  sent  into  the  neighborhood  of  a  railroad  track, 
where  cars  run  by  electricity  were  passing  as  often  as 
once  in  every  ten  minutes.  They  were  sent  on  an  errand 
that  required  them  to  cross  such  track;  they  were  in 
charge  of  no  one,  and  at  Uberty  to  play  about  that  danger- 
ous locality  as  long  as  they  chose,  and  in  the  unrestrained 
and  careless  manner  that  would  naturally  be  expected 
from  children  of  that  age. 

In  our  judgment  such  conduct  was  gross  carslessness 
on  the  part  of  the  mother,  aad  the  cases  to  which  our 
attention  has  been  called  by  the  plaintiff's  couaael  do  not 
bold  otherwise.  In  all  of  those  cases  it  is  heM  that  th« 
question   of  negligence  must   depend  upon   the  ci^cum- 
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BtanceB  of  eacb  case,  and  in  Deitber  of  tbem  were  the  cir- 
cumatancea  such  as  are  now  preaeoted  to  us.  We  place  this 
decision  upon  the  ground  that  the  mother  sent  this  child 
without  proteotioo  into  a  locality  known  to  her  to  be  an 
exc8»dingly  dangerous  one,  and  where  the  child  would  be 
very  liable  to  meet  with  the  very  accident  that  did  occur. 
Ko  case  to  our  knowledge  has  sustained,  or  allowed  a 
jury  to  sustain,  such  conduct  od  the  part  of  a  parent,  oor 
are  we  inclined  to  do  it  in  this  case. 

The  judgment  and  order  are  reversed  and  a  new  trial 
granted,  coats  to  abide  the  event. 

Meewin,  Putnam  and  Edwards,  JJ.,  concurred; 
Landon  and  Herrick,  JJ.,  not  sitting. 

Judgment  and  order  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Notk.— See  note  to  Hait  t.  Ogden  City  St.  Rg.  Co-t  pot*. 


JoHH    DoYLB,    Respondent,    v.    The  Albany    Railway, 
Appellant. 

N.  y.  Supreme  Court,  Appi^late  Division,  Third  D^artment,  Mag,  7896. 


It  is  oontribator;  negIig«noe  as  matter  of  law  for  a  perBon  to  atom  the 
track  of  an  eleotrio  railway,  either  without  first  looking  for  an  approooh- 
jng  oar.  or  to  cross  with  knowledge  that  a  car  Is  approaching  and  mis- 
oalcolating  the  chances. 

Falloro  of  those  in  charge  of  the  oar  to  obey  a  rale  or  custom  of  the  com- 
pany requiring  that  all  can  be  stopped  before  passing  a  car  whea 
stopped  at  a  croaaing  or  station,  will  not  abaolve  the  traveler  from  tha 
duty  of  Tigilonoe. 

Appeal  from  judgment  of    Supreme    Court,    Albany 
county,  entered  upon  the  verdict  of  a  jury,  and  from  an 
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order  denyiog  defendant's  motion  for  a  new  trial  upon 
the  minutes. 

Simon  W.  Roaendale,  for  the  appellant, 

John  H.  Oleaaon,  for  the  respondent. 

Bdwaeds,  J. :  From  the  plaintiff's  testimony  it  is  evi- 
dent that  hia  injury  was,  at  least  in  part,  the  result  of  bis 
negligenoe.  He  was  a  passenger  on  one  of  the  defend- 
ant's electric  cars  running  from  Albany  to  Troy.  The 
defendant's  road  has  two  tracks,  the  cars  for  Troy  running 
on  the  easterly  and  those  for  Albany  on  the  westerly  track. 
At  Ward's  lane,  about  half  a  mile  from  the  city  of  Albany, 
the  car  stopped  to  permit  the  plaintiff  and  his  companion, 
Hughes,  to  alight.  The  plaintiff  alighted  from  the 
easterly  side  of  the  car,  preceded  by  Hughes,  and  as  soon 
aa  h«  reached  the  ground  the  car  in  which  be  had  been 
riding  started  and  rapidly  proceeded  on  its  way  northerly. 
To  reach  his  residence  it  was  necessary  to  cross  both 
tracks,  with  the  location  of  which,  and  with  the  running 
of  the  cars,  he  was  familiar.  After  he  bad  crossed  the 
easterly  track  he  came  to  a  space  of  hve  feet  between  that 
and  the  westerly  track.  One  of  the  defendant's  cars  com- 
ing down  from  Troy  on  the  westerly  track  was  then 
i^)proaching.  It  was  about  ten  o'clock  at  night  and  dark. 
This  down  car  was  lighted  with  electric  light,  had  a  large 
headlight,  and  Hughes  says  "was  one  glare  of  light." 
"While  the  evidence  furnishes  very  strong  grounds  for  the 
belief  that  this  car  could  bare  been  seen  before  the  plaint- 
iff had  crossed  the  easterly  track,  it  is  beyond  question 
that  from  his  position  between  the  two  tracks  it  was 
plainly  visible.  It  is  inconceivable  that  the  trolley  post, 
eight  inches  in  diameter,  midway  between  the  two  tracks, 
five  feet  apart,  could  have  obstructed  his  vision.  Instead 
of  remaining  between  the  tracks,  or  stepping  back  upon 
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the  easterly  track  uDtil  the  approaching  car  had  passed, 
the  plaiutiff  proceeded  to  cross  the  westerly  track,  and, 
when  nearly  over,  was  struck  by  the  car,  his  companion, 
who  was  just  ahead,  having  reached  the  other  side  in 
safety.  The  law  is  too  well  settled  to  require  the  citation 
of  any  authorities  that  it  is  the  duty  of  a  person  hefore 
crossing  a  traveled  railway  to  look  for  an  approaching 
train,  and  a  failure  to  do  so,  when  the  view  is  unob- 
structed, or  crossiug  with  knowledge  of  an  approachiug 
train,  precludes  a  recovery  for  any  iDJuriea  sustained. 
The  plaintiff  does  not  swear  that  he  looked  for  the  down 
car,  and  the  conclusion  is  irresistible  that  he  either  did  not 
look,  or  that  he  saw  it  and  miscalculated  his  chances  of 
crossing  in  safety.  The  latter  is  very  probable.  Either  is 
fatal  to  hia  recovery.  There  was  a  rule  and  custom  of  the 
defendant  that  when  a  car  is  standing  at  a  street  crossing 
or  station  an  approaching  car  must  not  pass,  but  come  to 
a  full  stop,  but  the  plaintiff  could  not  so  rely  upon  this 
custom  as  to  absolve  him  from  the  duty  of  vigilance. 
Assuming  that  there  was  on  this  occasion  a  violation  of 
the  rule,  which  may  be  gravely  doubted,  the  plaintiff,  by 
the  exercise  of  that  care  which  the  law  imposed  upon  him, 
would  have  discovered  it  in  time  to  averc  any  injurious 
consequences  to  himself. 

In  Dobert  v.  Troy  City  Railway  Company,  receDtly 
decided  by  the  General  Term  in  this  department,  the 
learned  judge  who  wrote  the  prevailing  opinion  says: 
"The  evidence  discloses  that  the  intestate  on  passing 
around  the  rear  end  of  the  car  on  which  he  had  been  riding, 
looked  in  the  direction  of  the  approaching  car,  .  .  .  and 
which  car,  as  would  appear  from  the  evidence,  was  hidden 
from  iheview  of  the  intestate  until  the  verymoment  ofhitfatal 
collision  with  it."  He  also  says  it  was  "  upon  a  crowded 
thoroughfare,"  and  it  did  "not  appear  that  he  was  familiar 
with  this  crossiug."     In  respect  to  those  facts  there  ia 
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between  that  case  and  thia  an  obvious  and  essential  dia> 
tinction. 

Tbe  judgment  ehould  be  reversed  and  a  new  trial 
granted,  with  coats  to  abide  tbe  event. 

All  concurred,  ezcept  Lasdok  and  Hbrsici:,  JJ.,  not 
sitting. 

Judgment  and  order  reversed  and  a  new  trial  granted, 
coats  to  abide  tbe  event. 

Non.— See  oote  to  Hatt  t.  Ogdm  City  St.  Ry.  Co.,  poet. 


Wbblbt  J.  Penny,  bt  Benjamin  P.  Pbnnt,  Hia  gdard- 
lAN  AD  LiTEU,  Respoadent,  v.  Bochestsb  Bailway 
GoMPAHT,  Appellant. 

71.  Y,  SiQffwne  Court,  Appellate  THvition,  F\narth  Department,  June,  lS9e. 

<7  App.  Div.  69B.) 


In  an  mottoa  for  damsKee  to  a  ohild  br  b  trolley  oar  at  a  rtreet  orosalng 
there  was  erfdenoe  that  the  oar  was  provided  with  a  sand'box,  and  if  it 
had  been  supplied  with  sand  and  In  use  the  oar  oould  hare  been  stepped 
ia  time  to  avoid  the  aooident. 

0AI,  that  it  being  part  of  the  dnty  of  the  company  to  have  its  oars  under 
oontrol  when  approaohing  a  oroeaing,  the  jury  wai  properly  allowed  to 
PM0  upon  the  queetion  whether  or  not  the  oompany  waa  negligent  in 
omitting  to  provide  aaad. 

Appeal  from  judgment  of  Supremo  Court,  Monroe 
eouDtj,  entered  upoo  a  verdict,  and  from  an  order  denying 
motion  for  new  trial  upon  the  minutes. 

Tbe  plaintiff,  a  child  seven  years  old,  was  struck  by  the 
guard  of  a  trolley  car,  carried  some  distance  and  then 
thrown  under  tbe  car  and  iDJured.     The  car  was  running 
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at  a  speed  forbidden  by  city  ordinance.  It  was  provided 
with  a  eand  box,  but  with  do  sand.  There  waa  evidence 
to  warrant  the  inference  that  by  sanding  the  track  the 
accident  might  have  been  avoided. 

It  was  conceded  that  there  was  BuCBcionc  evidence  of 
defendant's  negligence  to  warrant  the  submiSBioa  of  that 
question  to  the  jury. 

The  court  decided,  in  the  omitted  portion  of  the  opinion, 
that  the  question  of  contributory  negligence  of  the  child 
and  its  parents  was  properly  left  to  the  jury. 

Henry  M.  Sili,  for  the  respondent. 

Charlei  J.  BUkU,  for  the  appellant. 

Grbbn,  J.: 

UpOQ  the  trial  exceptions  were  taken  by  defendant 
to  the  charge  of  the  court  and  to  its  refusal  to  charge  as 
requested. 

Of  these,  two  only  need  be  considered,  as  the  others  are 
directed  to  the  subjects  already  discussed  and  decided,  and 
the  conclusion  already  reached  upon  that  branch  of  the' 
case  governs  the  disposition  that  should  be  made  of  those 
two  exceptions. 

Plaintiff's  counsel  asked  the  court  to  charge  the  jury: 
"That  if  the  jury  shall  find  that  by  the  use  of  sand  at 
the  time  this  accident  happened  the  car  might  have 
been  stopped  in  a  shorter  space  than  it  was,  it  is  a 
question  for  them  to  say  whether  it  was  not  negligeace 
on  the  part  of  the  defendant  that  there  was  no  sand 
there  to  use." 

By  the  Court:  "I  think  I  have  instructed  the  jury  that 
that  is  one  of  the  questions  in  this  case  that  they  are  to 
consider  in  determining  this  evidence." 

Defendant's    counsel  excepted  to    the  instruction  and 
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requeBted  the  court  to  charge:  "That  under  the  evidenoe 
in  the  case  the  omission  on  the  part  of  the  defendant  to 
provide  sand  in  the  box  upon  the  car,  at  (he  season  of  the 
year  when  this  accident  occurred,  is  not  any  evidence  of 
negligence  upon  defendant's  part." 

By  the  Court:  "I  decline  to  charge  that,  and  state,  as  T 
have  already  stated,  that  it  is  a  question  for  the  jury." 
Defendant's  counsel  excepted. 

The  plaintiff  gave  evidence  tending  to  show  that 
the  rails  were  dry  and  dusty  at  the  time  of  the 
accident,  and  claimed  that  under  those  conditions 
the  car  could  have  been  stopped  in  much  less  space 
and  time  than  it  was,  as  it  appeared  from  the  evi- 
denee  that,  with  a  dry  rail,  the  car  could  be  stopped  almost 
instantly.  The  defendant,  to  meet  this,  gave  evidence 
tending  to  show  that  the  street  had  been  sprinkled  shortly 
before  the  accident,  and  that  the  rails  were  "greasy"  with 
thin  mud.  One  of  the  defendant's  motormen  testified: 
"On  a  greasy  rail,  with  the  reverse,  it  locks  the  wheels 
and  they  elide  along  until  they  strike  something  gritty. 
On  a  greasy  rail  I  have  known  the  wheels  to  be  revolving 
the  other  way  and  the  car  still  sliding  in  the  opposite 
direction.  .  .  .  With  a  greasy  rail  I  cannot  give  you 
any  particular  distance  in  which  a  car  can  be  stopped." 

Anotber  motorman  said:  "When  ,'your  track  is  greasy, 
a  man  might  stop  a  car,  may  be  within  one  hundred  feet, 
running  seven  miles  an  hour;  he  might  bo  able  to  stop  it 
in  a  hundred  feet,  but  could  not  say  that ;  you  couldn't 
make  any  estimate  on  it  any  nearer  than  that." 

Another  said:  "Assuming  the  rail  was  slippery,  or  a 
greasy  rail,  I  could  not  give  you  any  particular  distance 
in  which  I  could  bring  it  to  a  stop,  because  the  car  is 
sliding,  and  no  knowing  when  she  will  atop  when  she  gets 
to  sliding." 

Another  testified:  "Assuming  that  I  had  got  a  greasy 
rail,  I  cannot  give  you  any  distance  in  which  I  oould 
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bring  it  to  a  stop,  either  by  the  use  of  the  brake  or  tiie 
reverse." 

The  motormaD  in  charge  of  the  car  teetified  that,  by  the 
use  of  saod,  the  car  oould  have  been  stopped  more  quickly 
than  it  was.  If  this  had  been  done,  the  injury  to  the 
child  could  probably  have  been  prevented,  as  only  the 
front  wheel  of  the  car  barely  passed  over  his  leg;  a  few 
ioobes  of  space  would  have  saved  him. 

The  defendant  had  equipped  all  its  cars  with  sand  boxes. 
The  sand  is  carried  in  a  box  under  the  seat  of  the  oar, 
and  is  sprinkled  upon  the  rail  by  tbe  motortnan  pressing 
with  his  foot  upon  a  valve.  The  car  in  question  'was 
provided  with  a  sand  box  and  valve.  The  defendant 
claimed  that  tbe  sand  wm  apt  to  cake  in  wann  weather, 
and  that  it  was  actually  used  on  its  car  only  in  tbe  fall, 
winter  and  spring;  but  it  was  shown  to  be  as  useful, 
necessary  and  effectual  to  stop  or  start  a  car  on  a  greasy 
rail  in  one  season  of  the  year  as  another. 

The  claim  of  tbe  defendant  was  that  the  injury  was 
unavoidable.  That  by  resison  of  the  greasy  condition  of 
the  rail  the  motorman  could  not  stop  his  car  in  time  to 
prevent  the  accident.  The  motorman  said  he  could  have 
stopped  it  if  there  had  been  sand.  The  necessity  for  the 
use  of  sand  on  greasy  or  slippery  rails  had  become 
apparent  to  the  defendant.  Its  effect  and  operation  upon 
rails  in  that  condition  were  known.  It  had  adopted  its 
use  and  provided  attachments  and  appliances  on  its  cars 
for  that  purpose. 

It  was  the  duty  of  defendant  to  have  its  car  under 
control  as  it  approached  and  crossed  Orange  street ;  and, 
if  not  actually  slowed  down,  the  motorman  shonld  have 
had  the  means  at  his  command  to  stop  the  car  immediately 
upon  the  appearance  of  danger.  O'Neil  v.  D.  D.,  E.  B. 
&  B.  R.  R.  Co.,  129  N.  Y.  125;  Buhrem  v.  Dry  Dock, 
etc.  R.  R.  Co.,  53  Hun,  671. 

This  was  not  &  question  of  tbe  introduction  of  a  new 
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appliance,  bat  as  to  the  obligation  of  defendant  in  the 
management  of  its  cars  to  use  an  appliance  alread/ 
ftpproTOd  and  used,  and  of  the  degree  of  cars  to  be  exer- 
oiaed  in  operating  its  road  over  the  street  croasings  of  a 
oity. 

Thfl  degree  of  care  in  the  management  of  its  cars, 
exacted  of  a  street  railway  company  using  electricity  as  a 
laotire  power,  and  traverBing  the  streets  of  a  popnlons 
city,  where  danger  to  pedestrians  is  to  be  oonstuitly 
£oarded  against,  is  not  less  than  that  required  of  the 
company  to  its  passengers.  Booth  on  St.  Bya,,  33,  306- 
S28. 

We  conclade  that  the  court  committed  no  error  in  its 
charge,  nor  in  its  refnsal  to  charge  upon  this  subject. 

We  ue  ot  the  opinion  that  the  judgment  and  order 
BfaoaM  be  affirmed,  with  costs. 
All  doneurred. 
Judgment  and  order  affirmed,  with  costs. 

Vam^Betaota  to  miay.OgdmOitii St.  ^.  Co.,poat, 
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Liopou)  Mbteb,  Reapondent,  v.  The  Beookltn  Hbights 
Railboad  Company,  Appellant. 

N.  T.  Sttpnmfa  Court,  OmeraJ  Tgrm,  Seaond  Deparfmatt,  Oet.,  1X06. 

(9  App.  Div.  TO.) 

BUCraiC  BTBZEI  BAILWAT— GONTBIBITTORY  IIKaiJQKIIC& 

To  stut,  with  a  hano  at  a  walk,  to  drive  diagonally  aoroM  the  track  of 
an  «leotrio  street  lailwajr,  though  aaaing  an  apiRO«obing  car  ons  hnn- 
died  feet  away,  is  oontribntoiy  negligeuc«  t»  matter  of  law. 

Affeal  from  judgment  of  Supreme  Court  in  favor  of 
plaiatiCF,  and  from  order  denying  motion  for  new  trial 
upon  the  minutes. 

WiUiam  W.  Qoodrieh,  for  the  appellant. 

Jamet  D,  Sell,  for  the  respondent. 

WiLLARD  Bartlstt,  J. :  The  plaintiff  in  this  action 
did  not  HUBtain  the  burden  which  the  law  placed  upon  him 
of  proving  bis  own  freedom  from  contributory  negligence. 

The  accident  which  gave  rise  to  the  suit  occurred  on 
Fulton  avenue  near  Throop  avenue  in  the  city  of 
Brooklyn,  on  the  29th  day  of  S^tembar,  1894,  at  about 
nine  o'clock  in  the  evening.  The  plaintiff  bad  been  driv- 
ing in  a  buggy  along  the  south  side  of  Fulton  avenue  in 
an  easterly  direction.  When  he  reached  a  point  about 
seventy-five  or  eighty  feet  from  Throop  avenue,  he  turned 
his  horse  to  the  left  so  as  to  cross  the  tracks  of  the  defend- 
ant's railroad  diagonally  and  get  into  that  street,  which 
runs  out  of  Fulton  avenue  on  the  north,  but  does  not  cross 
it.     His  horse  was  walking.     At  the  same  time  a  car  of 
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the  defeDdant's  was  coming  down  FultOD  avenue  on  the 
north  track,  having  reached  a  point  about  seventy^Sve  feet 
the  other  side  of  Throop  avenue.  The  plaintiff  himself 
did  not  testify  definitely  as  to  these  distances,  but  the 
figures  were  given  by  the  principal  other  eye  witness  of 
the  accident.  They  show  that,  when  the  plaintiEf  started 
bis  horse  at  this  slow  rate  in  a  diagonal  direction  across  the 
track  upon  which  was  the  approaching  car,  his  buggy  and 
the  oar  must  have  been  about  150  feet  apart.  The  car  was 
brightly  illuminated  by  a  headlight  in  front  and  electric 
lights  within,  and  was  in  plain  view  of  the  plaintiff,  who 
saw  it  distinctly,  there  being  no  other  vehicles  on  the 
block.  He  testified  that  he  thought  he  had  lots  of  time  to 
croas.  In  fact,  however,  the  car  collided  with  his  buggy 
whan  be  had  gone  only  "the  distance  of  two  houses  in 
this  <Hagonal  direction."  We  think  these  circumstances 
point  elearly  to  his  own  imprudence  as  one  of  the  causes 
coBtributing  to  the  collision.  He  does  not  appear  to  have 
^ven  any  sign  to  the  motorman  on  the  defendant's  car  to 
indicate  that  he  meant  to  turn  into  Tbroop  avenue,  and 
that  intention  could  hardly  have  been  made  manifest  in 
(be  short  time  during  which  be  pursued  his  diagonal  course 
before  the  accident  occurred.  To  start  in  such  a  direction, 
with  his  horse  at  a  walk,  and  the  approaching  car  only 
160  feet  distant,  was  to  invite  disaster,  unless  he  took 
Bome  efficient  means  to  let  the  motorman  know  where  he 
proposed  to  go.  The  case  is  not  like  that  of  a  vehicle  driven 
al«ag  a  croas  street  at  right  angles  over  a  railroad  track 
in  th«  intersecting  street.  There  the  passage  of  trucks, 
wagons  and  carriages  of  various  kinds  is  to  be  expected, 
and  persons  operating  the  railroad  cars  must  be  watchful 
to  avoid  them.  But  Throop  avenue  does  not  cross  Fulton 
'  avenue,  and  the  defendant's  motorn^an  was  not  bound  to 
anticipate  ^at  the  driver  ef  a  buggy,  in  order  to  get  into 
tfaat  itreet,  would  drive  diagonally  on  to  the  track  toward 
his    aivroaebing   car,  at  ^a  daogaroaely   short  distance 
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from  it  and  without  any  notice.  The  plaintiff's  act  may 
b«  compared  to  that  of  a  mariner  whose  vessel  is  run 
down  because  ho  has  not  given  himself  room  enough 
when  he  undertakes  to  sail  across  the  bows  of  another 
craft.  Such  experiments  are  perilous  and  apt  to  result  in 
misfortune. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  coucurred. 

Judgment  and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 

Non.—  See  note  to  HaU  y.  Ogden  City  St.  Ry.  Co.,  port. 


Barbara  Erozbk.  as  Aduinistratris,  &c.  op  Alois 
Bkozbk:,  Deceased,  Appellant,  v.  Tus  Stbimway 
Railway  Company,  Respondent. 

v.  Y.  Supreme  Coarl,  Appellate  Divieum,  Second  Departnient,  Nov.,  1896. 

(10  App.  DiT.  360.) 

Elbcttbic  stsekt  railway— Ikjcby  to  tbavelxb. 

Plaintiff^  iatnetste  reoeived  Injuries  which  resulted  in  his  desth,  under 
the  following  ciroumstftiioes:  He  w«a  drivine  along  the  Mune  stie^  in 
which  the  defendant's  railway  was  located,  to  the  north  of  the  tntdc 
At  a  street  crossing  he  turned  to  oross  the  tracks,  to  go  aoutberly.  Hi> 
wagon  woa  struck  by  a  trolley  oar  approaohing  from  the  same  direction 
that  he  had  come.  He  oould  hare  seen  the  car  if  he  had  looked  in  that 
direction.  The  evidence  warranted  the  finding  that  the  nar  was  moTing 
eight  or  ten  miles  an  hour,  and  that  when  the  horse  stepped  upon  the 
track  the  oat  was  forty  or  tifty  feet  away.  The  accident  happened  in 
the  daytime,  on  a  oleac  suiMmer  day.  Tbera  waa  nothing  to  obatxuot 
the  view  of  either  motormon  or  traTeler. 

field,  that  what  may  be  negligence  in  croesing  a  steam  railway  mar  not 
be  ao  in  oroesing  a  trollay  railway.  That  the  trolley  oar  is  mora  sub- 
ject to  control  than  a  steam  car;  and  therefore  neither  trolley  oar  nor 


by  Google 


NEW  YORK,  1896. 


Brozek  t.  BoQwar  Co. 


otdituiiT  TehioU  has  superior  or  paramount  right  of  way  at  street  oroaa- 
htgs.  'Hiat  it  ahenld  have  been  left  to  the  jury  to  determine  whether, 
eren  if  tb«  deceased  had  eeen  the  oar  go  far  away,  it  was  oontributory 
negligence  to  attempt  to  cross.  Also  whether  the  motorman  waa  not 
negligent  in  failing  to  Stop  or  slow  the  oar,  in  view  of  all  the  oiioom- 


Appbal  from  judgment  entered  upon  dismissal  of  com- 
plaiDB  by  the  court  after  trial  at  trial  term  of  Supreme 
Court,  EiDga  couatj. 

F.  W.  Gatlin,  for  the  appellant 

Albert  E.  Lamb,  for  the  respondent. 

Bbadlkt,  J. :  The  plaintiff's  intestate,  in  his  wagon, 
proceeding  to  turn  from  Jackson  avenue  into  Honeywell 
street  in  Long  laland  City,  was,  by  the  collision  with  it  of 
the  defendant's  car  on  the  avenue,  thrown  from  the 
wagon  and  received  an  injury  resulting  in  his  death. 
Tbe  inqairy  here  is  whether  the  eTidence  was  such  as  to 
present  questions  of  fact  for  the  jury,  or  those  of  law 
only.  The  latter  view  waa  taken  by  the  trial  court  and 
the  complaint  waa  dismissed. 

The  burden  was  with  the  plaintiff  to  prove  that  the 
accident  was  attributable  to  the  negligence  of  the  defend- 
ant and  occurred  without  negligence  on  the  part  of  the 
plaintiff 's  intestate.  He  was  in  his  covered  bakery  wagon, 
drawn  by  one  horse,  which  he  was  driving.  He  occupied 
the  right  band  aide  of  the  seat.  Left  of  him  on  the  same 
seat  was  his  son.  There  were  sliding  doors  on  either  side 
and  a  window  in  front.  They  were  open.  There  wae  do 
opening  in  the  rear  end  of  it.  The  deceased  had  driven 
along  JacksoD  avenue  for  some  distance  westerly,  on  the 
north  side  of  the  defendant's  railway  tracks,  until  he 
reached  Honeywell  etreet,  into  which  he  proceeded  to  turn 
southerly  to  go  to  his  home.  In  doing  so  he  had  to  cross 
the  two  tracks  of  the  railroad.     His  horse  had  got  across 
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the  first  track  and  bis  wagon  had  Dearly  gut  over  when  its 
near  side  bind  wheel  was  struck  by  the  car  with  Uie  result 
before  meatiooed.  The  car  was  approaching  in  the  same 
direction  in  which  he  bad  proceeded  to  the  street  crossing. 
It  does  not  appear  by  the  evidence  that  he  saw  the  car. 
The  son  did  not  see  it  nor  did  he  look  out  in  the  directioa 
from  which  it  came  when  the  wagon  turned  to  cross 
over  the  track.  And  his  evidence  is  to  the  effect  ,thu  his 
father  was  looking  out  to  the  right,  while  the  car  could  be 
seea  only  by  looking  to  the  left.  The  only  occasion  for 
looking  to  the  right  was  to  see  whether  any.  car  was 
approaching  from  the  west  on  the  second  track.  The 
evidence  tended  to  prove  that  the  decedent  could  have 
looked  easterly  through  the  open  door  on  that  side  of  the 
wagon  after  it  turued  to  go  into  Honeywell  street,  but 
it  does  Dot  appear  that  he  did  so.  It  is  very  likely  that 
for  this  reason  the  trial  court  entertained  the  view  that 
there  was  a  failure  of  proof  that  he  was  free  from  con- 
tributory negligence.  This  view  would  be  supported  if  be 
had  under  like  circumstances  been  crossing  steam  railway 
tracks.  While  freedom  from  contributory  negligence  is  no 
less  requisite  in  passing  over  a  trolley  road  like  the  one 
in  question  than  Id  proceeding  to  cross  the  tracks  of  a 
steam  railroad,  what  may  be  negligence  in  the  latter  may 
not  Id  the  former.  The  distinction  is  in  the  fact  that  the 
trolley  car  is  more  subject  to  the  control  of  the  person 
operating  it  than  is  the  train  drawn  by  a  steam  engine. 
The  one  can,  if  the  machinery  is  in  order,  be  stopped  in 
a  short  distance,  and  is,  therefore,  more  suitable  for  Dse 
in  the  streets  of  cities.  And  for  that  reason  it  is  held 
that,  as  between  trolley  cars  and  other  vehicles  on  the 
streets,  there  is  no  superior  or  paramount  right  of  either 
at  street  crossings  on  which  is  the  line  of  the  railway. 
There  care  to  avoid  collision  must  be  exercised  by  both 
the  car  and  other  driver.  Buhrem  v.  Dry  Dock,  ele.  R.  R. 
Co.,  53  Hud,  571;  125  N.    Y.  7U2;  Zimmerman -v.   Unum 
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il. Co.,  3  App.  Div.  219;  Smith  v.  Met.  Street  Railway 
Co.,  7  id.  253;  O'NeU  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co., 
129  K.  Y.  126. 

While  the  can  are  necessarilj  confined  to  the  traolca, 
other  vehicles  are  not  tbns  restricted  ia  their  movementa, 
and  the  latter  cannot,  without  culpable  negligence,  be 
volantarilj  driven  upon  a  railroad  track  in  such  proximity 
to  an  apjwoaebiag  car  aa  to  give  apprehension  of  danger 
of  coliiaion.  l^ia  restriction  in  the  line  of  movement  of 
cara  ia,  therefore,  entitled  to  such  conaideratioo  aa 
neceaaity  fairly  requires  of  others  in  crossing  the  streets 
where  aacfa  a  railway  ia  located  and  operated. 

In  the  preaent  case  the  coacluaion  was  warranted  by  the 
evidence  that  the  defendant's  car  was  moving  at  the  rate 
of  eight  to  twelve  miles  per  hour  up  to  the  time  of  the 
coliiaion,  and  that,  when  the  plaintiff'a  intestate  proceeded 
to  cross  the  track  and  hia  horae  atepped  upon  it,  the  car 
waa  from  forty  to  fifty  feet  from  that  place.  If  that  were 
80,  ooaM  it  be  aaid,  aa  matter  of  law,  that  the  intestate 
would  have  been  chargeable  with  negligence  in  driving 
upon  the  track  if  he  had  seen  the  car  that  distance  away? 
Unleaa  it  would  have  been  imputable  to  him  in  auch  case, 
it  ia  difQcult  to  see  that  he  should  have  been  charged  with 
oegligence  in  proceeding  as  he  did  to  cross  the  track.  A 
trolley  car  ia  supposed  to  be  under  the  reasonable  control 
of  the  motorman,  and  persons  with  vehicles  passing  over 
the  railroad  tracks  at  street  crossings  may  assume  that 
care  will  be  used  to  reduce  the  speed  of  ears,  when  at  a 
8u€Bcient  distance  from  a  passing  team  to  permit  it,  ao  aa 
to  enable  the  vehicle  to  get  out  of  the  way.  Otherwise  it 
evidently  would  at  times  not  only  be  inconvenient,  but 
qtriM  dangerouB,  to  drive  at  crossinga  on  streets  of  a  city 
in  which  such  railways  are  operated. 

The  view  taken  of  this  case  ia  that  the  evidence  waa  such 
a»  to  present  to  the  jury  the  question  of  fact  whether  or 
TOL.  TI— 35. 
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DOt;  the  defendaDt  waa  chargeable  with  negligence  in  not 
decreasing  the  ipeed  of  the  car  when  the  motorman  shoald 
have  seen  that  the  intestate  was  crosaing  the  track,  and,  in 
view  of  the  distance  of  the  car  from  him  when  he  pro- 
eeeded  to  cross  and  of  all  the  circumstances,  whether 
negligence  was  imputable  to  him  in  doing  so.  The  time 
when  this  accident  occurred  was  on  a  clear  day  in  June 
about  two  and  half  o'clock  in  the  afternoon.  The  way 
was  clear  for  the  motorman  to  see  the  movement  of  the 
wagon  and  for  the  deceased  to  see  the  car,  and,  if  the  car 
was  far  enough  away  when  the  deceased  proceeded  to 
cross  the  track  to  reasonably  enable  the  motorman  to 
abate  the  speed  of  the  car  so  aa  to  avoid  the  collision,  the 
jury  would  have  been  warranted  in  the  conclusion  not 
oaly  that  negligence  was  attributable  to  the  defendant, 
but  tor  the  same  reason,  unless  other  circumstances  inter- 
vened, that  the  plaintiff's  intestate  was  free  from  con- 
tributory negligence.  Timony  v.  Brooklyn  City  &  N.  R. 
R.  Co.,  63  N.  Y.  St.  Repr.  311;  145  N.  Y.  648. 

We  have  examined  the  many  cases  cited  by  the  learned 
counsel  for  the  defendant,  and  none  of  them,  in  the  view 
taken  of  the  facts  upon  which  thay  were  determined,  sup- 
port his  contention  that  there  was  no  evidence  in  the 
present  case  to  support  a  verdict  for  the  plaintiff.  The 
questions  eesential  to  the  maintenance  of  the  action  were 
those  of  fact  and  should  have  been  submitted  to  the  jury. 

It  follows  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

Hon.— See  note  to  2dU  v.  Ogdm  City  8U  Ba.  Oo.,pott. 
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Jacob  Fishbach,  Respondent,  v.  Thb  Stbinwat  Railway 
CoMPAJfY  OF  LoNQ  IsLAND  CiTY,  Appellant. 

Seio  York  SvpnmM  Court,  Appelate  DiviaUm,  Second  Dt^,  Deo.,  1896. 

(llApp.  DiT.lfiS.) 

ELBOnUO  BTRBET  RAILWAY— INJCBY  TO  T 


Ib  an  action  for  damages  for  Injur;  suatained  hy  collision  with  a  trollejr 
oar,  the  following  facts  appeared:  Plaintiff  was  driving  eastward  upon 
th«  west  boand  track,  when,  to  avoid  an  approaching  car,  he  turned  off 
and  drove  upon  the  other  track.  Before  doing  so,  according  to  the  tea- 
timony  of  plaintiff  and  hia  son,  they  both  looked  back  (being  able  to  see 
two  or  three  blocks)  for  approaching  cars,  but  saw  none.  They  had 
driven  eastward  abont  three  blocks,  taking  from  foor  to  eight  minutee, 
without  looking  back  again,  when  their  wagon  was  struck  by  a  car 
which  had  given  no  warning.  Defendant's  testimony  was  that  the  inom- 
ingwassodarkthatobjecte,  including  the  plaintiff's  wagon,  could  be  seen 
not  more  than  eighteen  feet  away;  that  tiie  car  was  nmolng  five  or  six 
milea  an  hour;  that  the  motorman  was  ringing  the  bell;  that  he  reversed 
ibe  power  as  soon  as  he  saw  the  wagon,  but  was  unable  to  avoid  colli- 
sion. It  also  appeared  that  plaintiff  was  a  baker,  had  been  up  all  night, 
was  sleepy,  and  had  before  that  time  been  found  asleep  in  his  wagon  on 
the  track. 

JBeld,  that  the  questions  of  negligence  and  contributory  negligence  were 
properly  submitted  to  the  jury. 

That  the  rule  laid  down  In  Winter  ▼.  Orosstown  St.  Ry.  Co.,  0  Am.  EleotL 
Gas.  51S  (opinion  by  th^  same  justice  as  in  this  case),  that  as  matter  of 
law ' '  a  faUure  by  the  driver  of  a  wagon,  on  a  street  oar  track,  to  remove 
his  wagon  therefrom  in  time  to  avoid  collision  with  a  car  approaching 
from  his  rear  when,  by  locking  to  the  rear  be  might  have  discovered  the 
car  in  time  to  leave  the  track  and  avoid  the  oollision,  constituted  oon- 
tribotory  negligeoce  even  though  the  motorman  might  by  the  exercim 
of  proper  care  have  avoided  the  collision,"  is  unsound. 

nat no  more  stringent  rule  exists  than  that  "the  person  driving  in  a  car 
track  must  exercise  reasonable  care,  and  that  this  Is  to  be  determined 
bmn  a  conalderatios  d  the  obligations  resting  upon  the  operator  of  the 
oar,  Um  burden  of  use  which  general  traffic  impoees  upon  the  street,  and 
tbe  role  that  the  car  hai  the  paramount,  but  not  the  exclusive,  right  of 
way." 

^lat  the  operator  of  a  street  car  is  bound  to  have  the  oar  under  control, 
and  to  so  operate  tbe  same  as  to  give  vehicles  a  reasonable  opportunity 
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to  get  off  the  trat^,  ftnd  to  exercise  rettsooaMe  dfllgenoe  tn  mafcfiig  4^ 
oonrj  ot  obetraottou  in  He  bont. 
Cueeof  thi>iNi«aoitediDopiiuaD,«wettriiig  in  bcM  faced  type:  Wimtar 
T.  Ontitmrn  St.  Bg.  Co.,  toL  S,  p.  015;  BenUutrd  v.  BeAater  ^  Co^ 
▼oL4,p.  BOQ;  JCsMcAv.  Sodteater  She.  Rff.  Co.,  ^oL  4,  p.  SaOi 

Appeal  from  judgment  entered  npon  the  vordict  of  a 
JU17  at  a  trial  term  of  the  Supreme  Court,  Qneena  coun^, 
also  from  order  denying  motion  for  new  trial  npon  tht 
minutoB. 

Eugene  L.  Butht,  for  the  appellant. 

Ferdinand  E.  M.  Buliowa,  for  the  reapondent. 

Hatch,  J. :  The  testimony  upon  the  part  of  the  plaintiff 
tended  to  establish  that,  at  about  five-thirty  o'clock  on  the 
morning  of  December  11, 1895,  he  drove  a  coverod  baker's 
wagon  upon  defendant's  tracks.  He  was  accompanied  by 
his  SOD,  who  sat  upon  the  seat  in  the  wagon  by  hie  side. 
The  wagon  was  first  driven  in  tiie  west  bound  track,  hot 
seeing  a  car  approaching  npon  that  track  in  his  front  he 
turned  off  and  drove  upon  the  east  bound  track  to  allow 
the  car  to  pass.  Flaintifif  and  his  son  both  testify  that 
when  they  came  upon  the  east  bound  track  they  could 
see  for  a  distance  of  two  or  three  blocks;  that  each  looked 
to  the  rear  for  the  purpose  of  seeing  whether  a  car  was 
approaching  from  that  direction,  and,  seeing  none,  con- 
tinued to  drive  west  upon  the  track  for  a  distance  of  about 
three  blocks,  occupying  a  period  of  from  four  to  eight 
minutes.  Neither  the  father  nor  son  looked  to  the  rear 
after  making  their  first  observation.  Defendant's  tracks 
at  this  point  had  been  recently  constructed,  and  plaintiff's 
evidence  tended  to  establish  that  the  road  by  the  side  of 
the  track  was  out  of  repair,  and  that  driving  therein  would 
be.  attended  with  di£Sculty,  if  it  could  be  done  at  all. 
There  is  some  proof  in  this  connection  that  the  condition, 
to  some  extent,  was  due  to  the  construction  of  defendaat's 
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road.  It  ia,  hovever,  a  matter  of  infereDce  arising  from 
Hie  evideDce,  rather  than  a  fact  established  by  direct 
proof.  PiaintifF  claimed,  and  his  evideDCe  tends  to  support 
the  claim,  that  while  id  this  position  the  defendant,  without 
any  wamiog,  ran  its  trolley  oar  into  the  rear  end  of  bia 
wagon  with  force  sufficient  to  shatter  the  same,  injuring 
tbe  plaintiff's  horse  so  that  he  was  thereafter  required  to 
kill  it,  and  inflicting  severe  injuries  to  his  person. 

The  testimony  upon  the  part  of  the  defendant  tended  to 
•stablish  that  the  morning  was  very  dark;  that  objects 
aould  not  be  seen  for  a  greater  distance  than  eighteen  feet; 
that  the  car  was  running  at  the  rate  of  five  or  six  miles  an 
kour,  and  the  motorman  was  soundlog  the  bell ;  that  he 
did  not  discover  plaintiff's  wagon  upon  the  track  until  his 
cax  was  within  6fteen  to  eighteen  feet  of  it;  that  he  tben 
reversed  the  motive  power  of  the  car,  but  was  unable  to 
prevent  a  slight  contact  with  the  wagon,  inflicting  little, 
if  any,  damage  thereto.  Further  proof  tended  to  establish 
that  plaintiff  was  a  baker,  had  been  up  all  night,  was  in 
a  sleepy  condition,  and  had,  prior  to  that  time,  been  found 
asleep  la  his  wagon  upon  the  tracks.  We  are  of  opinion 
that  upon  this  proof  the  court  was  correct  in  holdiug  that 
the  question  of  defendant's  negligence,  and  of  plaintiff's 
eontributory  negligence,  became  questions  of  fact  for 
determination  by  the  jury. 

We  should  not  have  deemed  it  necessary  to  give  ezpres* 
aion  to  our  views  in  a  written  opinion  in  this  case,  were 
it  not  for  the  fact  that  in  one  opinion  at  least,  now  relied 
upon  to  reverse  this  judgment,  expression  of  what  facts 
constituted  contributory  negligence  aa  matter  of  law  in  a 
somewhat  similar  case  does  not  meet  with  approval  in  our 
present  view.  In  Winter  t.  Croastown  Street  B.  Co.,  8 
Miac.  Bep.  362,  the  court  held  as  matter  of  law  that  a 
failure  by  the  driver  of  a  wagon,  on  a  street  car  track,  to 
remove  his  wagon  therefrom  in  time  to  avoid  collision 
with  a  car  approaching  from  his  rear  when,  by  looking  to 
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his  rear,  he  might  have  disooTered  the  car  in  time  to  leave 
the  track,  and  avoid  the  collision,  constituted  coDtribatot7 
negligence  even  though  the  motorman  might  by  the  exer- 
cise of  proper  care  have  avoided  the  collision.  This  case  is 
easily  distinguishable  from  the  present  in  the  fact  that 
the  accident  happened  in  broad  daylight;  the  driver  had 
made  do  attempt  to  observe  the  approach  of  the  car,  and 
had  been  in  the  track  for  nearly  half  an  hour,  and  cod- 
cededly  the  bell,  announcing  the  approach,  was  sounded 
within  the  driver's  hearing.  In  the  present  case,  if 
plaintiff  is  to  be  believed,  he  made  observation  for 
the  approaching  car,  was  on  the  track  but  a  short 
distance,  and  bad  driven  thereon  for  a  short  distance, 
and  no  car  was  visible  when  he  looked  for  a  distance  of 
two  or  three  blocks,  and  be  testified  that  he  heard  no  bell 
ring  upon  the  approaching  car.  I  do  not  wish,  however, 
to  dispose  of  the  present  question  upon  this  distinction. 
The  opinion  in  the  Winter  case  was  written  by  the  present 
writer.  Subsequent  reflection,  however,  has  led  my  mind 
to  the  conclusion  that  its  doctrine  in  this  respect  is 
unsound,  and  that  its  view  is  not  in  harmony  with  the 
current  of  contemporary  authority  and  later  decisions. 
This  decision  was  based  upon  Adolph  v.  Cen.  Park,  etc.  R, 
R.  Co.,  76  N.  Y.  B38.  There  are  some  expressions  in  the 
opinion  of  Judge  Folqgk  which  are  susceptible  of  a  con- 
struction  which  would  support  the  rule  laid  down  in  the 
Winter  case.  But  subsequent  interpretation  of  that 
decision  by  the  courts  has  left  the  case  to  stand  upon  no 
more  stringent  rule  than  that  the  person  driving  in  a  car 
track  must  exercise  reasonable  care,  and  that  this  is  to  be 
determined  from  a  consideration  of  the  obligations  resting 
upon  the  operator  of  the  car,  the  burden  of  use  which 
general  trafiSc  imposes  upon  the  street,  and  the  rule  that 
■the  car  has  the  paramount,  but  not  the  exclusive,  right  of 
way.  McClain  v.  Brooklyn  CUy  R.  R.  Co.,  116  N.  Y.  459; 
\Bernhard  t.  Rochester  Ry.  Co.,  68  Hun,  371. 
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In  many  atreets  the  burden  of  use  by  the  street  cars 
themselves  would  amount  to  an  exclusive  use  of  the  street 
if  all  other  traffic  were  to  halt  when  a  car  was  in  motion. 
So  the  care  required  is  relative,  having  regard  to  the 
burden  of  use  and  the  right  of  vehicles  as  well  as  street 
cars  to  occupy  the  street  for  passage.  The  increasing 
burden  which  traffic  has  imposed  upon  many  streets,  and 
the  necessity  which  arises  out  of  that  condition,  has  modi- 
fied somewhat  the  rule  of  the  earlier  cases.  The  operator 
of  a  street  car  is  bound  to  have  the  oar  under  control,  and 
to  so  operate  the  same  as  to  give  vehicles  a  reasonable 
opportunity  to  get  off  the  track,  and  to  exercise  reasonable 
diligence  in  making  disovery  of  obstructions  in  his  front. 
Fleckemtein  v.  Dry  Dock,  etc.  R.  R.  Co.,  106  N.  Y.  666; 
Ward  v.  N.  Y.  &  H.  R.  R.  Co.,  79  Hun,  390;  Metsch  t. 
Sochester  E.  Ey.  Co.,  72  id.  604;  Smith  v.  M.6i.  St.  Ry. 
Co.,  7  App.  Div.  253;  Kes»Ur  v.  Brooklyn  Heights  R.  R. 
Co.,  3  id.  426;  Rooks  v.  Houston,  W.  S.  &P.  F.  R.  Co.,  10 
id.  98. 

We  have  before  had  occasion  to  assert  that  in  this  class 
of  cases  each  must  be  determined  upon  its  particular  facts. 
Irvine  V.  Palmer  Mfg.  Co.,  3  App.  Div.  388. 

Id  this  case  we  think  that  the  questions  of  negligence 
and  contributory  negligence  were  for  the  jury  and  that  the 
case  was  properly  submitted. 

It  was  not  error  to  allow  plaintiff  to  testify  to  the  value 
of  the  horse.  The  testimony,  while  alight,  showed  that 
he  had  some  knowledge  upon  the  subject,  and  it  was  for 
the  jury  to  determine  how  much  weight  should  be  given  to 
bis  opinion.  The  statement  of  what  he  paid  was  some 
evidence  of  value,  although  not  responsive  to  the  question. 
If  the  defendant  did  not  desire  it  to  remain  it  should  have 
moved  to  strike  it  out,  as  the  objections  did  not  reach  the 
matter. 

No  substantial  error  appearing,  the  judgment  should  be 
a£5rmed,  with  costs. 
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All  concurred. 

Judgment  and  order  unanimously  affirmed,  with  coats. 

Hon.— Fifle  note  to  HoB  v.  Ogden  Citji  St.  iiy.  Co.,poiL 


Rosa  Ulgbr  Stabenau,  an  infant,  bt  Albert  V.  B. 
VooBHBKs,  Jr.,  hbb  guardian  ad  litem.  Respondent, 
V.  The  Atlantic  Avenue  Bailboad  Compant  of 
Brooeltn,  Appellant. 

If.  Y,  Sapretaa  Court,  AppeOate  DivUUm,  FlrH  DqxirtmeiU,  Jfareh,  ISS7. 

(IB  App.  DiT.  40a.} 

ELXCTKIO  STRBBT  KAJLWAT  — IfJlTKY  TO  TR1.TKLBB. 

Whos,  to  ftToid  Impending  collision,  a  motomwn  is  obliged  to  chooae 
inatantlr  one  of  two  appliances  provided  for  stopping  his  oar.  he  is  not 
guilty  of  and  the  oompany  is  not  chargeable  with  negligenoe  because 
the  event  proves  that  the  one  be  choee  and  used  maj  not  hare  been  Hie 
boat  to  meet  the  exigeiioT';  eepecially  when  the  one  aeleoted  is  the  inwe 
reliable,  though  possibly  not  as  prompt  in  action. 

The  mere  faot  that  children  are  seen  by  the  motorman,  running  acrOBs 
the  track  tioca  90  to  100  feet  in  adranoe  erf  his  oar,  does  not  make  it  his 
dutf  to  stop  at  once.  Such  duty  only  arises  when  there  is  ground  for 
apprehending  that  they  cannot  cress  in  safety. 

Appeal  from  judgment  of  Supreme  Court  upon  the  ver- 
dict of  a  jury,  and  from  an  order  denying  motion  for  nev 
trial  upon  the  minutes. 

Eugene  Lamb  Richards,  Jr.,  and  Arthw  L.  Sherer,  for  the 
appellant. 

Senry  B.  Johnson,  for  the  respondent. 

Ingbahah,  J. :  The  plaintiff  was  injured  by  one  of  the 
defendant's  cars,  and   the  action  is  brought   to  recover 
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damages  sustained  in  consequence  of  such  injury.  The 
case  was  submitted  to  the  jury,  who  found  a  verdict  for 
the  plaintiff,  and  we  are  asked  to  reverse  this  judgment 
on  the  ground  that  the  evidence  did  not  justify  a  finding 
that  the  accident  happened  because  of  the  oegligence  of 
the  defendant.  The  accident  happened  at  a  street  cross- 
ing at  Kew  Utrecht.  The  defendant's  road  approaches 
this  crosaing  by  a  curve.  There  is  a  high  board  fence  on 
the  side  of  the  defendant's  road  as  it  rounds  this  curve,  so 
that  the  croasiug  where  the  plaintiff  was  injured  is  in* 
visible  from  an  approaching  car  until  it  is  quite  close  to 
the  side  of  the  street.  As  one  of  the  defendant's  cars  was 
approaching  this  crossing  at  about  seven  o'clock  in  the 
evening  of  January  19, 1894,  several  children  attempted  to 
cross  the  track  in  front  of  the  car.  It  was  a  clear  night, 
but  with  no  moon,  and  was  quite  dark.  All  of  the 
children  crossed  the  track  in  safety,  except  the  plaintiff, 
whose  foot  became  caught  between  the  rail  and  one  of  the 
planks  out  of  which  the  crossing  was  constructed,  so  that 
s^  was  unable  to  move.  There  is  no  evidence  from  which 
it  can  be  determined  as  to  what  distance  the  car  was 
away  from  the  plaintiff  at  the  time  her  foot  was  caught. 
The  car  was  well  under  the  motorman's  control,  and 
before  the  children  were  in  sight  the  power  had  been 
tamed  ofiF.  The  motorman  was  at  his  post  attending  to 
his  duties,  and  the  plaintiff's  witnesses  say  that  as  soon  as 
he  became  aware  of  the  presence  of  the  plaintiff  upon  the 
track,  he  put  on  the  brake  aa  hard  as  he  could,  attempting 
to  stop  the  car,  which  he  succeeded  in  doing  when  it  had 
gone  but  a  few  inches  past  the  child.  The  plaintiff's  foot 
was  not  upon  the  rail,  the  injury  being  inflicted  by  some 
portion  of  the  car,  as  it  passed,  striking  the  plaintiff's  foot. 
It  seems  to  us  that  this  evidence  fails  to  disclose  any 
negligence  on  the  part  of  the  defendant  in  the  performance 
of  any  duty  which  it  owed  to  the  plaintiff.  When  the 
crossing  came  in  sight,   assuming  that  the  car  was  in  the 
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neighborhood  of  100  feet  from  the  crossing,  the  mere  fact 
that  the  children  were  running  across  the  track  did  not 
require  that  the  motorman  should  at  once  stop  the  car,  as 
there  was  ample  time  for  the  children  to  safelj  cross  in 
the  absence  of  any  unusual  accident.  This  is  appareDt 
from  the  fact  that  all  of  the  children  except  the  plaintiff 
crossed  in  safety.  Until  the  fact  that  the  child's  foot  was 
caught  in  the  track  became  known  to  the  motorman,  or 
until  the  fact  was  so  apparent  that,  in  the  exercise  of 
ordinary  care,  he  should  have  known  it,  or  until  the  car 
was  so  close  to  the  child  that  there  was  ground  for 
apprehending  that  the  child  could  not  cross  the  track 
in  safety,  it  does  not  seem  that  it  was  the  duty  of  the 
motorman  to  stop  the  car.  Fenton  t.  Second  Ave.  Railroad 
Company,  126  N.  Y.  625;  Lavin  t.  Secmd  Ave,  B.  R.  Co., 
12  App.  Div.  381.  As  before  stated,  we  can  find  no 
evidence  to  justify  a  finding  that  there  was  any  such 
indication  as  would  impart  to  the  motorman  a  knowledge 
of  the  plaintiff's  inability  to  get  out  of  the  way  of  the  car 
prior  to  the  time  the  motorman  commenced  to  put  on  the 
brake. 

Chisholm,  who  was  upon  the  platform  of  the  car, 
being  then  an  employe  of  the  defendant,  and  who 
was  called  by  the  plaintiff,  testified  that  they  first 
saw  the  plaintiff  as  the  car  was  coming  around 
the  comer.  "The  car  ran  after  we  first  saw  the 
children  and  before  we  saw  this  little  girl  fall,  I  should 
judge,  about  fifteen  feet;  something  like  that."  He 
further  testified  that  when  the  car  was  going  up  towards 
New  Utrecht  avenue,  "and  within  about  fifty  or  sixty  feet, 
to  the  best  of  my  opinion,  we  seen  a  lot  of  children  on  the 
crossing.  When  they  seen  the  car  coming  they  made  a 
run.  Maddock  started  to  put  on  his  brakes  as  hard  as  he 
could,  and  this  little  child,  as  she  was  running  across  she  ' 
feU."  There  is  not  the  slightest  evidence  tending  to  con- 
tradict this  statement  sworn  to  by  the  witnesses  produced 
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by  the  plaintiff,  that  as  soon  as  the  child  was  seen  crosaing 
the  track  and  before  she  fell,  or  as  Boon  as  it  appeared  that 
she  was  in  danger,  Maddock,  the  motormaQ,  put  on  the 
braks  and  did  what  he  could  to  stop  the  car.  It  is  thus 
affirmatively  shown  that  as  soon  as  it  appeared  that  the 
plaintiff  was  in  any  danger,  Maddock  attempted  to  stop 
the  oar.  Is  there  any  evidence  here  of  negligence  on  the 
part  of  Maddock  or  of  any  one  upon  the  car  in  failing 
to  do  what  could  be  done  under  the  circumBtances  to  avoid 
the  accident?    I  think  not. 

It  seeme  that  these  cars  are  also  furnished  with  what 
is  called  a  reverse  handle,  which  it  appeared  would  stop 
the  car  quicker  than  the  brake,  if  using  it  in  that  way 
did  not  blow  out  the  fuse.  Chisholm  testified :  "  In  speak- 
ing of  this  reverse  handle  or  reversal  handle,  a  car  can  be 
stopped  quicker  that  way;  but  suppose  that  you  used 
the  controller  and  the  reverse  handle  suddenly,  it  is 
possible  that  that  sometimes  blows  out  the  fuse.  In  other 
words,  you  can't  tell,  when  you  use  that  reverse  handle 
suddenly,  whether  it  is  going  to  blow  out  the  fuse  or 
not;  therefore,  I  could  not  in  this  case  tell  positively,  in 
case  I  had  succeeded  in  reversing  the  controller  handle, 
whether  that  would  have  blown  out  the  fuse.  She  is 
liable  to  blow  out  any  time  if  you  turn  it  on  suddenly;  it 
ifc  more  apt  to  blow  out  when  you  suddenly  reverse.  I 
have  known  that  to  happen  with  a  sudden  reversal.  That 
removes  (he  power  in  use." 

When  the  fact  that  the  plaintiff  was  In  danger  was 
apparent,  the  motonnan  had  to  determine  instantly — con- 
Eidering  the  distance  he  was  from  the  child,  and  the  nature 
of  the  twc  appliances  at  hand  to  stop  the  oar — whether  it 
waf  better  to  use  the  brake  or  the  reverse  handle.  He 
determined  to  use  the  brake  and  did  use  it  with  such 
success  that  it  stopped  the  car  just  as  it  reached  the  child. 
lb  was  the  duty  of  the  motorman  to  determine  which, 
under  the  circumstances,  was  the  best  method  of  stopping 
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the  car,  and  the  defendant  is  not  guiltj  of  negligence 
becaaae  of  an  error  of  judgment  ezerciBed  under  such  cir- 
cumatanees.  One  of  two  things  had  to  be  done,  and  even 
now  we  cannot  saj  with  certainty  that  if  this  reverse 
handle  had  been  used  the  car  would  have  stopped  any 
sooner  than  it  did.  What  the  motorman  was  bound  to  do 
at  this  critical  momuat  was  to  exercise  his  best  judgment 
in  stopping  the  car  immediately  upon  the  appearance  of 
such  a  condition  aa  would  indicate  that  the  child  was  in 
danger.  If  be,  under  the  circumstances,  in  good  faith, 
considered  that  it  was  safer  to  attempt  to  use  the  brake  at 
that  time  than  to  adopt  any  other  means,  and  did  use  the 
brake  to  stop  the  car,  the  use  of  the  brake,  rather  than 
the  other  appliance  provided  for  the  stopping  of  the  car, 
was  not,  under  the  circumstances  here  diaclosed,  evidence 
(A  negligence,  but  the  question  as  to  which  appliance 
should  be  used  depended  upon  the  judgment  of  the  motor- 
man  under  the  circumstances  as  they  appeared  at  the  time. 
It  is  evident  that  if  the  brake  bad  been  sufficient  to  stop 
the  car  a  few  feet  short  of  the  place  at  which  it  was 
stopped,  the  brake  would  have  been  the  more  certain 
method  of  stopping  the  car  than  the  reverse  handle,  but 
regard  being  had  to  the  space  within  which  the  car  was 
stopped,  it  may  be  said  to  be  somewhat  more  probable 
that  the  use  of  the  reverse  handle  would  have  avoided  the 
accident,  but  we'  are  not  justified  in  requiring  of  a  person 
placed  in  a  position  of  this  kind,  where  his  judgment 
had  to  be  exercised  in  a  moment  of  danger,  and  where  any 
hesitation  in  the  exercise  of  such  judgment  would  produce 
serious  consequences,  a  knowlege  of  subsequent  events  and 
a  judgment  baaed  thereon.  It  is  by  no  means  clear  that 
in  the  situation  in  which  the  motorman  found  himself  it 
was  not  more  probable  that  the  car  would  have  been 
stopped  and  the  accident  avoided  by  the  use  of  the  brake 
rather  than  by  the  use  of  the  other  appliance.  There  is 
no  substantial  dispute  that  when  it  first  became  apparent 
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to  a  person  on  the  car  that  this  child  waa  upon  the  track 
io  danger,  the  motorman  at  once  endeavored  to  atop  the 
6ar.  There  ia  no  evidence  to  ahow  that  he  waa  neglecting 
hu  dutj;  that  he  was  not  watchful;  that  he  did  not  see 
the  plaintiff  as  aoon  as  ahe  could  be  seen  by  one  in  hia 
position,  or  that  there  waa  anything  up  to  the  time  that 
he  commenced  to  put  on  tbla  brake  that  would  juatify  an 
apprehension  of  danger  to  the  plaintiff. 

This  case  is  not  unlike  the  case  of  Fenton  ▼.  Second 
Avmne  BaUroad  Company,  tupra.  Under  the  rule  applied 
there,  it  ia  clear  that  no  negligence  could  be  attributed  to 
tbia  motorman:  "If  it  be  assumed  that  the  boy  fell  twenty 
feet  in  front  of  the  horaea,  aa  testified  to  by  one  of  plaint- 
iffs' witnesses,  then  the  horses  going  at  the  usual  rate  of 
speed,  assuming  it  to  be  six  miles  an  hour,  would  have 
reached  him  in  about  two  seconds,  and  that  was  all  the 
time  ibe  drivers  had  to  see  the  peril,  apply  the  brake  and 
arrest  the  motion  of  the  car  before  reaching  him,  and  there 
is  no  evidence  that,  by  the  exercise  of  all  the  vigilance 
that  the  law  reqairea  of  drivers  under  such  circumstances, 
they  could,  after  the  boy  had  fallen  upon  the  track,  have 
arrested  the  car  in  time  to  save  him  from  injury.  If  it  be 
assumed  that  they  saw  him  as  be  approached  the  track, 
they  had  the  same  re^on  to  suppose  that  he  would  get 
across  that  he  had,  and  he  probably  would  have  crossed  in 
front  of  the  horses  in  safety  if  he  had  not  fallen.  No 
negligence  can  be  attributed  to  the  drivers  because  they 
did  not  apply  the  brake  before  they  boy  fell,  because  then, 
for  the  first  time,  the  peril  commenced  and  became 
^parent."  This  is  applicable  to  the  case  at  bar.  These 
children,  running  across  the  track  in  front  of  the  car,  with 
plen^  of  time  to  cross  in  safety,  were  in  no  apparent 
peril.  That  peril  became  apparent  for  the  firat  time 
when  it  appealed  that  the  child's  foot  had  caught  in  the 
rail.  There  conld  be  no  negligence  in  the  motorman'a  not 
^plying  the  brake  or  atopping  the  ,car  until  it  became 
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apparent  that  the  child  could  not  cross  the  track  in  safety. 
The  findlDg  of  the  jury  that  the  defeadaot  was  gailt;  of 
negligence  was  without  support,  and  the  complaint  should 
have  been  dismissed. 

The  judgment  ia  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Van  Brdnt,  P.  J.,  Williams,  Pattkeson  and  O'Beikn, 
JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  coata  to  appellant 
to  abide  event. 

Nora,— See  note  to  aiav.CVden  City  ^J^.  Co.,  pott. 


ROBEBT  DOSTBB   V.    CHARLOTTE    STKBBT    RaILWAT    COH- 
PANT. 

^orlh  Carolina  Supreme  Court,  Deeeniber  to,  1S9S, 

(117  N.  C.  861.) 

ELXOTRIC  STBCBT  KAILWAT— FKiaBTXNIHO  HOBSn. 

Where  a  horse  la  being  driven  along  &  highway  in  which  ia  an  eleotrio 
railway,  though  it  ia  evidentlr  alamied  at  the  approaching  oar,  the 
motorman  in,  charge  ia  not  negligent  In  failing  to  diminish  the  speed  of 
tiie  oar  anless  the  animal  is  aotuaUy  on  the  track  in  front,  or  the  motov- 
man  has  reaaotuJile  ground  to  believe  that  in  its  exoited  state  it  may  go 
upon  it,  so  as  to  cause  a  oolliaion. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Mecklenburg  county. 

James  A.  Sell,  for  plaintiff. 

BuTweU,  Walker  &  Canaler,  for  defendant,  appellant. 

Avert,  J. :  The  plaintiff  voluntarily  exposed  himself, 
his  buggy  and  his  mule  to  the  risk  of  any  accident  which 
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might  be  caused  by  the  aQimal's  taking  fright  at  tbe  uaaal 
noise  incident  to  running  a  street  car  by  electricity,  there 
being  no  testimony  tending  to  show  that  the  motorman 
wantonly  or  maliciously  made  unnecessary  noise  for  the 
purpose  of  scaring  the  animal.  Where  a  horse  is  being 
driven  or  is  running  uncontrolled  along  a  highway  parallel 
to  a  railway  of  any  kind,  though  it  give  unmistakable  evi- 
dence by  its  movements  that  it  is  alarmed  at  an  approach- 
ing train  or  car,  tbe  engineer  or  motorman  In  charge  is  not 
negligent  in  failing  to  diminish  the  speed,  unless  tho 
animal  is  actually  on  tbe  track,  in  his  front,  or  be  has 
reasonable  ground  to  believe  that  in  its  excited  state  it  is 
about  to  go  or  may  go  upon  it,  so  as  to  cause  a  collision. 
Snovjden  v.  Sailroad  Co.,  95  N.  C.  93;  Wihon  v.  Railroad, 
90  N.  0.  69;  Carlton  v.  Railroad,  104  N.  0.  366.  Where 
the  engineer  on  a  railway  train  actually  sees  a  person 
driving  a  team  in  the  direction  of  a  crossing  in  his  front, 
or  in  the  act  of  passing  over  it,  it  is  not  his  duty  to  stop, 
anlesB  he  bas  reasonable  ground  to  believe  that  the  horse 
or  vehicle  is  ia  some  way  fastened  or  detained  upon  the 
track,  or  that  some  emergency  has  arisen  which  may  be 
reasonably  expected  to  cause  a  collision,  with  consequent 
injury  to  person  or  property.  Bullock  v.  Railroad,  106  N. 
C.  180;  Rigler  t.  Railroad,  94  N.  C.  604. 

It  may  often  happen  that  greater  care  is  obviously 
necessary  to  avoid  injury  to  a  loose,  frightened  animal  (as 
in  WiUon  t.  Railroad  Co.,  Bupra),  that  to  a  man  in  the 
same  position,  on  or  off  a  track,  because,  if  apparently  in 
possession  of  all  of  his  powers  and  faculties,  the  man  may 
be  reasonably  expected,  up  to  tbe  last  moment,  to  avoid 
peril,  while  the  excited  animal  is  as  ready  to  rush  into  as 
to  run  away  from  danger. 

There  was  no  testimony  tending  to  show  that  the  mule 
was  npon  tbe  track  in  front  of  tbe  car,  or  that  there  was 
any  apparent  danger  that  it  would  rush  upon  it.  The 
motorman  was  the  servant  of  the  quasi-corporation,  which 
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eDJoyed  privileges  granted  to  it  by  the  Legislature  in  con- 
aideratiOD  of  its  duty  to  tiransport  psssengers  safely  and 
more  speedily  than  they  are  ordinarily  carried  in  vehicles 
drawn  by  horses.  People  who  pay  their  money  in  the 
reasonable  expectation  of  being '.carried  expeditiously  are 
not  to  be  delayed  by  every  person  who  ventures  to  test  the 
nerve  of  a  horse  or  a  mule  by  driving  it  along  the  eame 
street  on  which  a  company  runs  its  street  cars  by  eloc* 
tricity.  Where  persons  subject  themselves  to  such  risks, 
and  no  collision  with  the  moving  car  ensues,  injuries 
caused  by  the  conduct  of  frightened  animals  are  deemed 
in  law  to .  be  due  directly  to  their  own  want  of  care. 
Where  the  animal  rushes  upon  the  track  in  front  of  the 
car,  the  company  la  answerable  for  the  consequences  of  ..a 
collision  only  where,  by  proper  watchfulness  on  tJlie  part 
of  the  motorman,  the  danger  might  have  been  foreseen 
and  the  injury  avoided  by  using  the  appliances  at  his  com- 
mand to  stop  the  car.  Where  there  is  apparent  danger  of 
running  over  or  coming  in  contact  with  persons  or  animals, 
either  the  principle  announced  in  PickeU  v.  BailToad, 
decided  at  this  term,  or  that  laid  down  in  Wilson  v. 
Railroad  Co.,  supra,  maybe  applicable.  But  it  does  not 
appear  that  the  plaintiff  was  on  or  very  near  to  the  track. 
The  car,  according  to  the  undisputed  testimony,  was 
stopped  15  feet  distant  from  the  place  where  his  mule  had 
stopped. 

There  was  error  in  refusing  to  charge  the  jury  that  in 
no  aspect  of  the  evidence  could  they  find  in  response  to 
the  issue  that  the  injury  was  caused  by  the  negligence  of 
the  defendant.  For  this  error  a  new  trial  must  be 
awarded. 

New  trial. 

NOTB.— Seenot«taHaUT.  Ogden  City  St.  I^.  Oo.,sott. 
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SxsAH  Sjcirn  v.  City  and  StTBtTKBAN  RAtLWAi  Compawt. 

Oregon  Supreme  Covrt,  Sejit,  £i,  1896. 
(29  Ongon,  S80.) 


It  i*  pranunptiTelr  ne^igeat  for  a  pedeotriui  to  attempt  to  oroaa  the 
track  of  an  eleotrlo  street  railway,  In  the  day  time,  without  looking  or 
Urtening  for  an  ^qwmohlng  oar,  when  if  he  had  looked  or  listened  he 
ooold  have  eecaped  injury. 

Tba  nlatbm  of  paaeenger  and  oairler  enda  when  the  person  has  safely 
landed  from  the  car. 

Cases  of  this  aeries  oited  in  opinion  appearing  in  bold  faced  type:  Caraoa 
T.  Adsraf  8t.Ae,Jig.  Co.,  vol.  4,  p.  170;  Creamer  v.  Weit  Ettd  St.  Bg. 
Co.,  TiA.  4,  p.  470. 

Appeal  by  defendant  from  judgment  of  Circuit  Court, 
Multomah  county. 

Rufua  Maliory,  for  appellant. 

A.  S.  Tanner,  for  respondent. 

Statement  of  the  case.:  This  Is  an  action  by  Mrs. 
Sarah  Smith  to  recover  damages  for  an  injury  caused 
by  the  alleged  negligence  of  the  City  and  Suburban  Bail- 
way  in  the  operation  and  management  of  one  of  its  electric 
cars.  The  defendant's  car  line  on  Morrison  street,  in  the 
city  of  Portland,  consists  of  two  tracks,  about  four  feet 
apart.  The  cars  going  east  use  the  south,  and  those 
going  west  the  north,  track.  On  August  eleventh,  eighteen 
hoMdrsd  and  ninety-two,  the  plalntiS'  hoarded  an  east 
bound  ear,  intending  to  ride  to  Union  avenue,  ber  deatin- 
atiOB  being  a  point  thereon  south  of  Morrison  street.  At 
VOL.  VI — 36. 
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the  time  she  took  passage  on  the  oar  the  conductor  was 
requested  to  put  her  off  at  Unioo  avenue,  but,  through 
some  mistake  or  carelessness,  carried  her  by  that  point. 
On  the  return  trip  of  the  car  she  was  safely  landed  in  the 
street  at  the  intersection  of  said  avenue,  as  desired,  where- 
upon she  walked  around  the  rear  end  of  the  car  upon 
which  she  had  been  riding,  started  across  the  street,  and 
in  attempting  to  cross  the  south  track  was  struck  and 
injured  b;  a  car  going  east.  The  plaintiff's  version  of  the 
accident  is  as  follows:  "I  got  into  the  car,  and  went  until 
they  stopped,  and  told  me  to  get  out.  He  (the  conductor) 
put  me  off  the  car.  I  stepped  to  one  side  a  little.  He 
(the  conductor)  said:-*Thi3  is  the  place  where  you  get  off,' 
and  he  put  me  off.  He  helped  me  down.  I  turned  myself 
around  to  look,  for  I  felt  like  I  was  turned  around;  did  not 
know  which  way  to  go.  Then  I  made  a  few  steps  east- 
ward, and  made  a  quick  pass,  right  back  to  the  end  t^  the 
car — right  close  to  the  car — I  saw  nothing,  and  heard  no 
bell.  I  looked  to  see — I  turned  around  to  see  where  I 
was,  and  when  I  saw  where,  I  was  going  to  go  up  sonth. 
I  looked  ^ain  to  see  if  I  could  see  anything.  Seeing 
nothing,  I  thought  now  I  will  go  past  right  quick,  and 
when  I. passed  the  'car  looked  as  if  it  was  an  arm's  length 
from  me,  the  one  that  hit  me.  I  had  never  seen  it  before 
it  was  that  near  to  me.  Heard  no  bell  or  any  warning 
given  to  me  at  all;  beard  Dothing,  My  hearing  is  good. 
If  there  had  been  a  hell  rung,  I  could  have  heard.  My 
hearing  is  pretty  good.  The  car  I  got  out  of  was  still 
standing  there.  I  waited  a  short  time,  and  it  still  stood 
there,  and  I  thought  then,  I  will  go  past  behind  the  car. 
I  don't  remember  a  thing  that  happened  afterwards. 
When  I  saw  the  car  so  near  me,  I  think  I  made  an  effort 
to  get  out  of  the  way,  but  it  was  so  close  I  could  do 
nothing.  Don't  know  how  the  car  struck  me."  The 
motormao  in  charge  of  the  latter  car  says  the  first  time  hg 
saw  the  plaintiff  she  was  about  twenty-five  feet  away  from 
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the  car.  "She  stepped  from  behlad  the  westbound  car 
into  the  middle  of  the  traok  on  which  mj  car  was  going. 
8he  stood  in  the  middle  of  the  track  for  a  few  seconds,  and 
looked  very  much  bewildered  and  frightened.  She  then 
recovered  herself,  and  started  to  go  back;  but  it  waB  too 
late."  On  trial  there  was  a  verdict  and  judgment  for  the 
plaintiff,  from  which  defendant  appeals.  Reversed. 
Beam,  J.:  The  plaintiff  claims  and  alleges  that  her  injury 
was  caused  by  the  negligence  of  defendant  in  running  ita 
cars  at  a  dangerous  and  unlawful  rate  of  speed,  in  not  giv- 
ing timely  signals  of  its  approach  to  the  street  crossings,  and 
in  not  providing  it  with  suitable  brakes.  The  defendant 
denies  these  allegations  of  negligence  on  its  part,  and 
avers  that  the  injury  was  caused  solely  by  the  plaintiff's 
own  negligence  in  attempting  to  cross  the  track  without 
looking  or  listening  for  the  approaching  car.  There  was 
nfficient  evidence  to  go  to  the  jury  on  the  question  of 
defendant's  negligence,  and  the  principal  question  on  this 
appeal  is  the  alleged  error  of  the  trial  court  in  refusing  to 
instruct  the  jury  that:  "If  plaintiff  failed  to  look  to  see  if 
a  car  was  approaching  before  she  attempted,  to  cross  the 
track,  and  by  reason  of  such  failure  stepped  upon  the 
track,  and  was  struck  by  an  approaching  car,  which  she 
fiould  have  seen  and  avoided  by  looking,  then  she  was 
gailty  of  contributory  negligence,  and  cannot  recover  in 
this  action."  That  this  proposed  instruction  is  good  law, 
tinder  the  facts  of  this  case,  it  seems  to  us  can  admit  of  no 
reasonable  question.  Counsel  for  plaintiff  seek  to  justify 
the  ruUngs  of  the  trial  court  by  claiming  that  the 
imperative  rule  for  railway  crossings,  that  a  traveler  must 
look  and  listen,  is  not  applicable  as  a  hard  and  fast  rule 
to  creasing  of  street  car  tracks  in  the  public  streets  of  a 
dty,  but  the  question  of  care  in  such  cases  is  always  for 
the  jury.  Upon  this  subject  there  is  some  conOict  in  the 
decisions,  bat  the  doctrine  which  seems  to  be  supported 
by  authority  and  reason,  at  least  with  reference  to  electric 
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and  cable  railways,  is  that  "it  is  presumptiTely  negUgeot  on 
the  part  of  a  pedestrian  to  attempt  to  cross  the  track  with- 
out  looking  or  listening,  when,  if  he  bad  looked  and  listened, 
he  could  have  diacoTered  the  approEwh  of  the  car  in  ample 
time  to  avoid  injurj."  Booth,  St.  By.  Law.  sec.  312; 
Fenton  v.  Railroad  Co.,  126  N.  Y.  626;  Meyer  v.  iiai^woy 
Co.,  6  Mo.  App.  27;  SeoU  v.  Bailroad  Co.  (Sup.),  16  N.  Y. 
Supp.  350;  Davenport  v.  RaUroad  Co.,  100  N.  Y.  632; 
Caraon  t,  Federal  St.  Ac  BaUway  Co.,  147  Pa.  St. 
219;  Buzby  v.  Traetwa  Co.,  126  Pa.  St.  559;  Sheet»y. 
Railway  Co.,  64  N.  J.  Law.  618;  SchvUe  T.  RailToad  Co., 
44  La.  Ann.  509. 

This  doctrine  is  but  an  application  of  the  universal  role 
which  requires  due  and  ordinary  care  in  crossing  a  public 
street  as  in  all  other  transactions  of  life.  It  is  manifestly 
dangerous  for  a  pedestrian  about  to  cross  a  street  car 
track  to  omit  to  exercise  his  ordinary  senses,  and  a  failure 
to  do  so  is  everywhere  regarded  as  negligence  on  his  part 
He  may  not  be  required  to  stop,  look  and  listen  before 
crossing,  but  it  is  certainly  necessary  for  him  to  look  where 
he  is  going,  unless  there  is  something  in  the  circumstanceB 
of  the^case  or  in  his  surroundings  which  will  excuse  him. 
"Even  on  the  sidewalk,  specially  devoted  to  the  use  of  foot 
passengers,"  says  Mitchell,  J., "a  man  is  bound  to  look 
where  he  is  going;  and  this  duty  is  still  more  imperative 
when  he  is  about  to  cross  the  middle  of  the  street,  where 
horses,  wagons  and  cars  have  equal  rights  with  himself, 
aud  where  he  is  bound  to  take  notice  of  such  other  rights, 
and  to  use  his  own  with  due  regard  thereto."  Buzby  v. 
TVaction  Co.,  gupra.  In  the  case  before  us  there  was 
nothing  in  the  facts  to  excuse  the  plaintiff  from  exercising 
her  senses.  The  accident  occurred  in  the  daytime,  at  a 
place  where  the  view  of  the  track  was  not  obstructed  for 
a  space  of  three  or  four  blocks,  except  where  the  car  from 
which  she  had  just  alighted  would  obstruct  the  vision, 
and,  if  she  had  waited  until  the  car  moved  on,  she  would 
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hara  had  an  uninterruptad  view  of  this  space.  She  did 
not  do  30,  but,  according  to  her  own  statement,  passed 
hurriedly  along  and  around  the  rear  end  of  the  car,  across 
ibe  space  between  the  two  tracks,  from  which  the 
approaching  oar  could  readily  have  been  seen,  and  on  to 
(h  I  track  immediately  in  front  of  the  car.  If  she  did  all 
thia  without  looking  to  see  where  she  was  going,  or 
whether  a  car  was  approaching,  she  was  guilty  of  such  con- 
tributory negligence  as  will,  in  our  opinion,  bar  a  recovery, 
aod  the  jury  should  have  been  so  instructed  even  if  it  be 
conceded  that  it  may  not  be  negligence  in  all  cases  for  a 
podestriaa  to  attempt  to  cross  a  street  car  track  without 
looking  and  listening  for  approaching  cars. 

The  defendant  also  requested  the  court  to  instruct  the 
jury  that  the  relation  of  passenger  and  carrier  ended  when 
the  plaintiff  had  safely  landed  from  the  car,  and  there- 
after the  defendant  owed  her  no  duty  other  or  different 
from  that  which  it  owed  to  any  other  pedestrian  on  the 
street.  The  court  refused  to  give  this  instruction,  and 
charged  the  jury  that,  as  a  general  rule,  *'tbe  duty  of  the 
carrier  is  completed  when  he  takes  a  passenger  to  the 
point  of  destination,  and  stops  a  sufficient  time  to  allow 
him  to  alight  and  free  himself  from  the  car  and  track  of  the 
carrier;  and  until  such  relation  of  the  passenger  and 
carrier  ceases,  it  is  the  duby  of  the  carrier  to  use  the 
highest  degree  of  care  and  diligence  to  protect  the  pas- 
aeoger  from  injury,  and  to  land  him  safely  at  his  destin- 
ation. And  if  you  find  from  the  evidence  that  the  plaint- 
iif  had  not  been  properly  landed  by  the  defendant,  and 
freed  from  the  car  or  track  upon  which  she  was  a 
passenger,  then  it  was  the  duty  of  the  employes  of  the 
dofendant  upon  the  car  in  whioh  she  was  a  passenger  to 
tue  all  reasonable  means  to  prevent  the  car  coming  in  the 
opposite  direction  from  running  upon  or  striking  her  or 
doing  her  injury,  and,  if  they  neglected  their  duty  in  that 
zsspect,    and  the  injuries   of   plaintiff    were  occasioned 
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thereby,  the  defendant  would  be  liable,  and  yoar  verdict 
should  be  for  the  plaintiff."  By  this  instruction  the  jury 
were  left  to  determine  as  a  matter  of  fact  whether  the 
relation  of  passenger  and  carrier  existed  at  the  time  of  the 
accident,  although  the  pleadings  and  evidence  both  show — 
and  about  thu  there  is  no  dispute — that  plaintiff  had 
alighted  from  the  car  in  a  place  of  safety,  and  had  started 
on  her  journey  across  the  street,  before  she  was  struck  by 
the  car  going  east.  Under  the  facts  thus  admitted,  she 
was  clearly  not  a  passenger  when  the  accident  occurred, 
and  the  court  should  have  so  instructed  the  jury.  The 
relation  of  passenger  and  carrier  ceased  when  she  alighted 
from  the  car,  and  thereafter  the  defendant  owed  her  no 
other  or  different  duty  than  it  owed  to  any  other  ordinary 
traveler.  Booth  St.  By.  Law,  sec  326;  Ciretanerw. 
West  End  St.  Ry.  Co.,  166  Mass.  320;  Bvaby  t.  TraetMn 
Co.,  126  Pa.  St.  659.  A  public  street  is  in  no  sense  an 
approach  or  passenger  station  for  the  condition  or  safety  of 
which  a  street  railway  company  is  responsible;  and  when 
a  passenger  steps  from  a  car  to  the  street  be  becomes  a 
mere  traveler  upon  the  highway,  and  the  company  ia  not 
responsible  to  him  as  a  carrier  for  his  safety  thereafter. 
Under  the  pleadings  and  the  admitted  facts,  the  plaintiff 
had  ceased  to  be  a  passenger  before  the  accident  occurred, 
and  the  case  presented  is  that  of  an  ordinary  traveler  upon 
the  highway. 

There  are  several  other  errors  assigned  in  the  record,  but 
it  ia  thought  unnecessary  to  consider  them  at  this  time,  ai 
a  new  trial  must  be  ordered. 

Reversed. 
Upon  Rehearing,  Not.  9,  1896, 

Bban,  J. :  Notwithstanding  any  evidence  which  may 
have  been  given  by  the  plaintiff  or  other  witness  tending 
to  show  that  she  looked  for  an  approaching  car  before 
attempting  to  cross  the  track,  the  question  as  to  whether 
she  did  in  fact  do  so  was  for  the  jury,  under  all  the  cir- 
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OBiBstaaces  of  the  case,  and  the  court  was  not  justified  in 
refusiog  to  give  the  instruction  in  question  on  the  ground 
that  (here  was  no  evidence  upon  which  to  base  it.  The 
cue  of  Texas  Pacific  Railway  Co.  v.  QftUry,  163  U.  S.  353, 
is  not  at  all  in  point.  In  that  case  the  deceased,  an 
amploje  of  the  defendant,  was  killed  in  crossing  the  track 
of  its  lailroad  at  night,  while  going  to  work.  Ko  one 
witnessed  .the  accident,  and  the  court  held  that  in  the 
entire  absence  of  evidence  as  to  the  deceased  having,  or 
not  having,  looked  for  the  approach  of  the  car  before 
crossing  the  track,  the  trial  court  was  justified  in  refusing 
an  instruction  to  the  effect  that  if,  by  looking  and  listen- 
ing, be  could  have  known  of  the  approach  of  the  engine 
and  car  in  time  to  have  kept  off  the  track,  and  prevented 
the  accident,  and  failing  to  do  so,  the  jury  must  find  for 
the  defendant,  for  the  reason  that  in  such  case  the  law 
presumed  that  he  did  look  and  listen.  In  this  case,  how- 
ev«T,  there  were  numerous  witnesses  who  saw  the  accident 
and  testified  to  the  circum  stances  under  which  it  occurred, 
and  hence  there  was  no  room  for  indulging  in  the  pre- 
sumption referred  to. 

Nor  do  we  think  the  instruction  in  question  was  given  in 
substance  by  the  court  in  its  general  charge  to  the  effect 
that  if  the  accident  "was  caused  by  the  carelessness  or 
negligence  of  the  plaiatifiF,"  or  if  she  did  not  "use  proper 
care  and  caution  to  ascertain  whether  a  car  was  approach- 
ing," before  attempting  to  cross  the  track,  she  cannot 
recover.  The  instruction  as  given  contained  nothing 
more  than  the  featureless  generality  that  plaintiff  must 
exercise  ordinary  care  and  caution,  leaving  the  jury  to 
determine  what  would  satisfy  that  requirement,  while 
the  instruction  asked  and  refused  defines  precisely  what 
would  be  want  of  ordinary  care  under  the  circnmstanees 
of  this  case,  and,  if  given,  would  have  furnished  tiie  jury 
with  a  criterion  by  which  to  determine  whether  plaintiff 
exercised  such  care  or  not. 
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It  ii  suggested  that  some  of  the  expressiona  in  the 
opinion  in  refereoce  to  the  facts  will,  oa  a  retrial,  be 
greatly  prejudicial  to  the  plaintiff,  and  particluar  reference 
in  made  to  the  statement  therein  that  the  accident  occnired 
at  a  place  where  the  view  of  the  .track  was  unobstructed 
for  a  apace  of  three  or  four  blocks,  except  ,the  car  from 
which  [the  plaintiff  had  juat  alighted  would  obstruct  the 
vision.  This  is  in  accordance  with  the  facts,  as  we  under- 
stand the  record  before  us,  but,  if  we  are  mistaken  in  that 
respect,  so  harm  can  come  from  it  on  another  trial,  which 
must  be  bad  on  the  evidence  to  be  then  presented,  and 
not  as  given  on  the  first  trial. 

Counsel  seems  also  to  think  that  the  court  intended  to 
criticize  the  plaintiff  for  not  waiting  until  the  car  from 
which  she  had  alighted  moved  on,  before  attempting  to 
cross  the  itrack,  but  in  ,this  he  is  mistaken.  We  only 
intended  to  state  the  facts  from  the  record  aa  we  under- 
iitood  them,  and  to  hold  that  if,  under  the  circumstances 
of  the  case  as  thereby  disclosed,  the  plaintiff  attempted  to 
croaa  the  track  without  looking  to  see  whether  a  car  was 
approaching,  she  was  guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery.  The  petition  for  a  rehear- 
ing is  denied. 

Behearing  denied. 

Non.— See  note  to  H^oil  T.  0gden0t^3t.  Bg.  Co,,pori. 
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GlOBGB  HaRKIHB,  BT  HIB   iraXT  rRIEHT),   V,   PlTTSBTTRQH, 
ALLsaHBNT  &  MaNOHESTEB  TrAOTION  COUPAITT. 

Pennaylvania  Supr^ne  Court,  Jan.  0, 189S, 

a78  Pa.  St.  148.) 

KXCmUO  BTBSVT  BAILWAT— INJOBY  TO  INFANT  IN  STBsn'— NECnjaXNOK. 

Teatiiooiij  that  the  motormon  of  a  trolley  car,  at  the  time  hu  oar  ran 
over  and  injured  a  child,  iras  looking  at  persons,  assembled  at  the  side 
of  the  street  and  so  failed  to  see  the  child  in  time  to  prevent  the  injnrj', 
rninfii  a  questdon  of  ii^:ligaiice  for  the  jury. 

Appbal  by  defendaat  below  from  judgment  of  AllegheDy 
County  Court  of  Common  Pleaa. 

A.  M.  Neeper,  for  appellant. 

Thomat  M.  Marshall,  Jr.  {FVanh  P.  Sprovl,  with  him), 
for  appellee. 

Fbll,  J. :  This  action  was  brought  by  a  minor  child.- 
to  recover  for  injuries  sustained  by  being  struck  by  one  of 
the  defendant's  cars.  The  facts  appearing  in  evidence 
are  substantially  the  aame  as  those  in  OlytU  Harhmt  v. 
Same  Defendant,  173  Pa.  146  [next  case],  in  which  an 
opinion  has  been  filed.  The  errors  alleged  are  io  not 
withdrawing  the  case  from  the  jury  on  the  ground  that 
tb«Te  was  no  evidence  which  would  sustain  a  verdict  for 
the  plaintiff,  and  in  not  specifically  instructing  the  jury 
that  the  evidence  in  relation  to  the  speed  of  the  car  was 
insufficient  to  sustain  a  finding  that  the  defendant  was 
negligent  in  that  regard. 

As  there  was  testimony  that  the  motorman,  at  the  time 
of  the  accident,  was  looking  at  persons  assembled  at  the 
side  of  the  street,   and  for  that  reason  failed  to  see  the 
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plaintiff  in  time  to  atop  the  car,  and  as  no  qaeation  of 
contribntorjr  negligence  arose,  the  case  could  not  have 
been  withdrawn  from  the  jury. 

It  waa  not  error  to  refuse  the  inatruction  aaked  as  to  the 
apeed  of  the  car.  There  was  teatimony  that  the  car  was 
running  very  rapidly  through  a  crowded  thoroughfare. 
The  instruction  on  the  subject  in  the  general  charge  was 
highly  faTorable  to  the  defendant.  In  Yingst  t.  Railway 
Co.,  167  Fa.  St.  438,  relied  on  the  by  appellant,  the 
injury  reaulted  from  the  frightening  of  the  plaintiff's  borae ; 
and  one  of  the  questions  raised  waa  whether  the  railway 
company  was  negligent  in  running  its  cara  at  excessive 
speed,  and  it  waa  held  that  there  waa  no  eridence  of 
excessive  apeed.  The  circumatances  of  the  two  casea  are 
not  alike,  and  the  degree  of '  care  required  was  not  the 
same.  In  one  case  the  speed  of  the  car  was  wholly 
unimportant,  except  as  it  contributed  to  causes  which 
produced  an  unexpected  result,  the  fright  of  the  horse;  in 
the  other  the  rate  of^peed  was  of  primary  importance,  as 
indicating  the  degree  of  control  which  the  motorman  exer- 
cised over  the  movements  of  the  car  in  a  crowded  street, 
and  when  in  a  position  demanding  a  high  degree  of  care. 

The  judgment  is  affirmed. 

V(cfit.~-8ea  aotm  to  mOi  J.  Offdm  Oitt/  St.  ^.  Co.,fOit. 
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Clyde  Habeins  t.  Pittsburgh,   Alleghbht  &  Mah- 

0HB8TEB  TEAOTION  CoMPAHT. 

Penmylvania  Supreme  Court,  Jan.  6, 1896. 

(178  Pa.  St.  14T0 


It  is  not  oontributOTT  negllgenoe  aa  matter  of  law  for  a  mother  to  intnut 
a  child  three  jeaia  old  to  a  brother,  fourteen  years  of  age,  who  waa  in 
the  habit  of  oaring  for  him,  to  go  across  a  street  in  which  is  the  traok 
of  an  electric  street  railway. 

Appeal  by  defendant  from  judgmeDt  of  Allegheny 
County  Court  of  Common  Pleas. 

A.  M.  Neeper,   for  appellant. 

Thomas  M.  MarahaU,  Jr.,  {Frank  P.  Sproul,  with 
him,)  for  appellee. 

Fell,  J. :  This  action  was  brought  by  a  father  to  recover 
for  expenses  and  loss  of  services  resulting  from  an  injury 
to  his  minor  child.  The  only  assignment  of  error  to  be 
considered  relates  to  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant.  The  testimony  in  relation  to 
the  rate  of  speed  at  which  the  car  was  moving,  to  obstruc- 
tions in  the  street,  to  the  attention  which  the  motorman 
gave  to  bis  duties,  and  to  the  question  whether  the  child 
who  waa  injured  came  so  suddenly  upon  the  track,  from 
behind  a  wagon,  aa  not  to  be  seen  in  time  to  stop  the  car 
before  he  was  struck,  was  conflicting  and  contradictory. 
It  credit  is  given  to  the  plaintiff's  witnesses,  the  car  was 
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moving  at  an  uauauallj  high  rate  of  speed,  the  view  of  the 
whole  street  in  front  was  unobstructed;  the  child  was 
seen,  by  passengers  in  the  car,  walking  from  the  foot  pave- 
ment to  the  track,  and  would  have  been  seen  by  the 
motorman.  if  be  had  properly  attended  to  his  duty,  long 
enough  before  the  point  of  the  accident  was  reached  to 
have  enabled  him  to  stop  the  car;  the  motorman,  instead 
of  looking  ahead,  -was  looking  at  a  house  at  the  side  of  the 
street,  where  a  number  of  persons  had  assembled,  and  he 
was  negligent  in  not  sooner  stopping  the  car  after  the 
child  was  struck  and  thus  avoiding  the  more  serious 
injuries  which  resulted  from  the  child's  clothing  becoming 
entangled  in  the  machinery.  This  testimony  waa 
8u£Scient  to  carry  the  caae  to  the  jury,  unless  it 
appeared  that  there  was  contributory  negligence.  The 
child  injured  was  two  years  and  eleven  months  old.  Hia 
mother  had  asked  her  brother,  the  child's  uncle,  a  boj 
fourteen  years  old,  to  go  to  a  store  on  the  opposite  side  of 
the  stzsat  for  a  loaf  of  bread.  The  child  begged  to  go 
with  him.  For  greater  safety  the  mother  carried  the 
child  across  the  street,  and  left  him  on  the  pavement,  in 
the  care  of  hia  uncle.  The  two  children  walked  down  the 
street  together,  a  short  distance,  when  the  younger  asked 
the  older  to  get  him  a  piece  of  ice  from  a  wagon  standing 
on  the  other  side  of  the  street.  Cautioning  him  to  remain 
where  he  was,  the  older  boy  ran  across  the  street,  got  the 
iea,  ukd  started  to  return.  As  he  stepped  down  from  the 
wagon  he  noticed  that  the  child  had  started  to  follow  him, 
Mul  was  then  on  the  car  tracks.  The  car  was  at  the 
distance  of  the  width  of  two  or  three  stores,  and  moved  so 
rapidly  that  the  child  was  struck  before  he  could  reach 
him. 

The  only  question  raised  at  the  trial,  which  hits  been 
argued  here,  is  whether  the  parents  of  the  child  who  was 
injured  negligently  permitted  him  to  go  upon  the  street 
without  a  suitable  protector.     The  defense  was  conSned 
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to  this  grouod,  and  the  questiOD  of  imputable  oegligenoe 
was  not  considered,  and  is  not  now  raised.  The  older  boy 
was  fourteen  years  of  age.  He  was  a  member  of  his 
sister's  family  and  bad  frequently  aided  in  taking  care  of 
the  child.  The  presumption  is  in  favor  of  his  capacity  as 
a  care-taker,  and  there  was  do  evidence  of  his  incapacity, 
unless  it  be  found  in  the  particular  occurrence  under 
investigation.  The  question  was  for  the  jury,  and  the 
case  should  not  have  been  withdrawn.  The  judgment  is 
affirmed. 

Nora. wSm  note  to  Sou  V.  OcKfen  CWy  5t.  ity.  Co.,  port. 


BABBA.B1  FLBISHHAIT,    BT    NEXT    FRIEVD    T.   NevBBSUTE 

MonNTAiN  Bailboad  Compant. 

Pamutftvania  Suprems  Court,  March  17, 1S90. 
(174  Pl  St  SIO.) 

SUOTMO  BTREHT  SAHJIOAD— INJDSY  TO  TBAVKLKB. 

It  b  not  iDonmbeat  upon  a  motonnan  in  oh&rge  of  a  trolley  oar,  saeiDg  a 
etiild  standing  In  tha  gutt«r,  and  there  being  no  appearanoo  of  Its  inten- 
tion to  cross  the  street,  to  stop  the  oar  or  slaoken  its  speed,  And  the 
omnponj  oannot  be  held  liable  for  injuries  to  the  child,  due  to  tta 
sadden  attempting  to  otob  the  track  immediately  in  front  of  the  oar. 

Appeal  by  plaintiff  from  judgment  of  Court  of  Common 
Fleas,  Berks  county. 

At  the  trial  it  appeared  that  at  about  eight  o'clock  on 
the  evening  of  June  22,  1892,  the  plaintiff,  at  that  time 
about  six  years  of  age,  was  struck  and  injured  by  one  of 
defendant's  electric  cars.  Just  before  the  accident  plaintiff 
bad  started  across  the  street,  and  then  stopped.     When 
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the  cat  which  atruck  her  was  about  ten  feet  from  her,  she 
turaftd  suddeal;'  and  ran  upon  the  track,  and  was  struck 
upon  the  shoulder.  It  appeared  that  from  the  time  the 
cbiM  started  to  run  towards  the  track,  until  the  car  was 
stopped,  the  car  traveled  about  eighteen  feet.  The  evi- 
denoe  a^  to  the  spued  of  the  car  was  conflicting. 

Plaintiff's  points,  among  others,  were  as  follows: 
u.  "The  defendant's  motorman  having,  as  a  witness 
for  the  defendant,  testified  he  first  saw  the  plaintiff  on 
th*  esrbBtone,  and  that  he  saw  her  stepping  from  the  curb- 
stone into  the  gutter,  which  was  in  the  direction  of  the 
railway  track — if  the  jury  believe  that  the  action  and 
attitude  of  the  child  were  such  as  should  have  indicated  to 
a  reasonably  cautious  man  an  intent  to  get  upon  or  cross 
the  track,  it  ie  the  motormau's  duty  by  checking  the  speed 
o(  the  car,  by  ringing  of  the  gong,  or  by  other  proper  and 
reasonable  precautions,  to  have  gaarded  against  the  acci- 
dent. Amwer.  This  point  I  would  aflSrm,  if  the  facts 
were  correctly  stated  in  it,  but  there  is  nothing  in  the  evi- 
dence of  the  motorman,  or  any  other  witness  to  this  acci- 
dent, to  show  the  action  of  this  child  indicated  an  intention 
to  cross  the  street,  until  within  ten  feet  from  the  place  of 
contact;  and  then  he  swears,  together  with  the  witnesses 
who  were  there  at  the  time,  that  he  did  all  he  could  to 
prevent  the  accident.     [1] 

5.  The  defendant's  motorman  having,  as  a  witness  for 
the  defendant,  testified  that  he  turned  off  the  power,  and 
tried  to  slacken  the  speed  of  the  car  by  applying  the 
brakes,  only  when  he  was  within  ten  feet  of  the  plaint- 
iff, if  the  jury  believe  that  the  defendant  could  have 
avoided  the  accident  if  the  motorman  had  slackened 
the  speed  of  the  car  as  soon  as  he  saw  the  child 
in  the  gutter,  or  upon  the  street,  then  it  was  negli- 
gence in  not  having  done  so.  Anviser.  This  point  I  can- 
not affirm.  It  was  not  incumbent  upon  the  motorman  to 
slacken  the  speed  of  the  car,  or  to  stop  the  car,  simply 
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because  be  may  have  seen  aomebody  etandiog  iu  the 
gutter.  While  she  -was  Bt&ndiug  in  the  gutter,  there  was 
no  possibility  of  running  over  her,  and  there  is  no  evi- 
dence to  show  any  attitude  or  anything  in  the  manner  of 
the  child  that  would  indicate  to  anybody  that  she  was 
about  to  run  across  the  street,  or  upon  the  track,  or  in 
front  of  the  car.  [2]  The  court  directed  the  jury  to 
find  a  verdict  for  the  defendant.     [3] 

Edwa/rd  S.  Kremp,  for  appellant. 

P.  S.  Ziehw  and  Baw  &  Snyder,  for  appellee. 

Per  Cdkiam:  We  agree  with  the  learned  court  below 
in  their  views  of  this  case.  There  is  no  evidence  of  negli- 
gence on  the  part  of  the  motorman.  He  could  not 
anticipate  the  sudden  action  of  the  child  in  attemptdng  to 
cross  the  track  immediately  in  front  of  the  oar,  and  bis 
failure  to  do  ao  is  not  negligence. 

Judgment  affirmed. 

Noix.— See  note  to  HaU  v.  Ogdot  City  St.  I^.  Co.,  poat. 


MlOHABL    EVERS    A»D     WlPB   T.    PhILADBLPHIA  TbACTION 

Company. 

Peimtylvania  Supreme  Court,  Jaly  IS,  18$S. 

(IW  Pa.  St.  878.) 


While  ttw  movement  of  trolley  oars  rapidly  between  oroesiiiKB  Is  not  of 
itMlf  evidence  of  negligence  (aa  ia  auch  running  at  or«BBingB),  such 
movement  in  a  city  street  reqoirea  vigilant  lookout  of  thoae  In  ohai^ 

la  A  o*M  in  whioh  a  diild  aix  yean  eld  waa  run  down  and  killed  by  a 
trdley  oar,  AcfaJ,  that  the  questions  of  negligence  of  the  company  and 
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aontribatoiT  iwgUjmM  at  tbe  chM'm  pve&ta  were  propartr  nbadttad 
to  thejuiy. 
lastnKtfon  t»  tha  Jmr  tb«t  "  It  fa  the  dnty  of  parents  to  hx>k  sftar  Uieir 
ohildrao  ot  tender  jsaib,  uid  not  to  tun  ttMm  o«t  amid  the  dangers 
from  Booldent*  which  oooor  tipon  orowded  aCreah,  aod  whet*  tnHltj 
oara  ara  nranltig  abost,  flllad  with  the  ancgtatioiia  of  danger  to  tha 
lives  and  Umba  of  obildrcn;  tbtf  oii{^  to  exemiaa  r«asotiaUe  and 
proper  oar*" — hM  auffisianttj  favoisble  to  the  defendant. 

ApPBAt  by  defendant  below  from  judgment  of  Ooart  of 
Common  Pleaa,  Philadelphia  county.  Facts  stated  in 
opinion. 

J.  L.  Vandereliee  and  J.  Howard  OendeU,  for  appellant 

Wertddl  P,  Boteman,  for  appellees. 

Dean,  J. :  On  Sunday  forenoon,  the  17th  of  September, 
1808,  Michael  Evers,  four  and  one-half  years  old,  the  son 
ef  plaintiffs,  was  run  over  and  killed  by  defendant's  sbreet 
ear  on  Front  street,  between  Bainbridge  and  Catherine,  in 
the  city  of  Philadelphia.  The  plaintiffs  lived  at  the  comer 
of  Meade  and  Swanson  streets ;  the  latter  being  parallel 
with  Front,  and  near  to  it.  Meade  in  a  narrow  street  or 
alley,  running  from  Front  to  the  river.  The  family  of 
plaiatiffa  was  made  up  of  the  parents  and  eight  chil<^Q. 
The  mother  had  washed  and  dressed  Michael,  the  deceased 
child,  and  then  had  permitted  him  to  go  with  his  elder 
brother,  Thomas,  to  a  coal  box  on  the  lower  side  of  Meade 
street,  while  she  proceeded  to  wash  and  dress  another  of 
her  children.  About  the  time  she  had  finished  this  one, 
two  ether  of  her  children,  girls,  returned  from  church;  on 
inquiry  of  them,  she  was  told  the  two  boys  were  still  by  the 
coal  box;  she  then  directed  one  of  these  to  tell  the  boys  to 
com*  home;  one  of  the  sisters  immediately  did  as  directed 
by  the  mother;  the  elder  boy  obeyed,  but  the  younger 
refused;  the.  sister,  on  reporting  to  ^e  motlwr,  was 
immediately  sent  to  bring  him  home;  in  this  interr^ 
howew,  the  boy  had  left  tha  coal  box,  and  oroued  ever  to 
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the  west  side  of  Front  street,  a  half  square  distant,  aod 
then  started  to  run  across  again  to  the  east  side,  when  he 
was  run  over  by  defendant's  car.  The  father  peddled 
brooms  with  a  horse  and  wagoa,  and  at  times  manu- 
factured them  himself  in  the  houae  where  he  lived ;  two  of 
his  daughters  had  employment,  and  earned  a  living,  but 
the  family  was  in  moderate  circumstances.  The  parents 
brought  suit  against  the  defendant  for  damages,  alleging 
the  death  was  caused  by  its  uegligence  in  running  the  car 
at  an  unusual  speed;  further,  that  when  the  child  started 
from  the  west  side  of  Front  street  to  ran  across  the  track  to 
the  east  side,  he  was  in  plain  view  of  the  motorman  for  a 
distance  of  sixty  feet;  that  although  witnesses  on  the 
sidewalk  saw  the  danger,  and  screamed  to  him,  the  motor- 
man  made  no  effort  to  stop  the  car,  and  appeared  to  be 
looking  westward,  in  another  direction.  There  was  much 
negative  evidence  that  no  warning  of  the  approaching  car 
was  given.  The  motorman  him^lf  admitted  he  was  a  new 
hand  on  city  streets,  having  been  in  employ  of  defendant 
only  four  days,  and  that  this  was  his  first  trip  without  an 
instructor. 

At  the  trial  the  court  below  submitted  the  evidence  to 
the  jury  to  find,  1,  whether  defendant  was  negligent;  2, 
whether  the  parents  were  guilty  of  contributory  negligence 
in  not  exercising  proper  watchfulness  over  their  child. 

The  verdict  was  for  plaintiffs,  and  we  have  this  appeal 
by  defendant,  in  which  there  is  the  single  assignment  of 
error  that  the  court  should  have  peremptorily  directed  a 
verdict  for  defendant  on  two  grounds :  1,  Because  there 
was  no  evidence  of  negligence  on  part  of  defendant;  and 
2,  because  the  evidence  necessarily  warrants  no  other 
inference  than  that  of  negligence  on  part  of  the  pareDts. 

As  to  the  first  proposition,  it  is  based  on  the  incorrect 
assumption  that  there  was  no  evidence  tending  to  shew 
tin  motorman  failed  to  fully  perform  his  duty.  Eiglit 
VOL.  17—87. 
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witnesaeB  testify  this  child,  in  broad  day,  started  from  the 
curb,  which  is  about  seveD  feet  from  the  rail,  to  cross  the 
street,  when  the  car  was  fifty  to  sixty  feet  distant. 
Eugene  O'Neill,  an  intelligent  witness,  a  foreman  of  steve- 
dores, testified  he  was  sitting  at  a  side  window  of  a 
house,  looking  towards  the  west  side  of  Front  street,  and 
about  thirty  to  forty  feet  distant;  saw  the  child  start  from 
the  curb  to  cross;  then  the  car  came  into  view,  running 
rapidly  cowards  the  child;  the  witness  hallooed  to  the 
motorman,  who  bad  been  looking  to  the  west,  and  not  in 
front  of  him,  and  who  then  turned  his  head  to  look  in 
front,  when  he  hallooed  the  second  time,  and  just  then  the 
child  was  run  over.  This  is,  in  substance,  the  testimony 
of  several  other  witnesses  who  saw  the  child  attempting  to 
cross,  and  who  saw  the  car  when  it  approached  him. 
Whether,  under  the  circumstances,  the  motorman  failed  to 
exercise  care,  was  a  pure  question  of  fact  to  be  determined 
by  the  jury.  That  the  oar  moved  rapidly  between  cross- 
ings was  not  of  itself  evidence  of  neghgence,  but,  clearly, 
rapid  movement  of  a  car  on  the  street  of  a  city  requires  a 
vigilant  lookout  by  those  in  charge  of  it.  The  cars  have 
the  right  to  expeditiously  transport  passengers  on  the  sur- 
face  of  the  streets,  but  that  gives  them  no  exclusive  right 
to  the  surface  occupied  by  their  tracks.  Neither  at  cross- 
ings nor  between  them  is  the  pablie  right  relinquished. 
It  is  only  subordinate  to  that  of  the  railway  company. 
The  fact  that  more  caution  should  be  exercised  in  running 
over  crossings  than  on  the  streets  between  them  warrants 
no  inference  that  the  car  can  be  run  without  caution 
except  on  ai^roaching  crossings;  in  the  one  case,  rapid 
running  is  of  itself  evidence  of  negligence ;  in  the  other,  it 
is  not.  Assume,  then,  although  running  with  compaiatiiTe 
rigidity,  the  car  was  not  running  at  a  negligent,  and, 
therefore,  unlawful  speed,  the  question  still  recurs  did  the 
motorman  exercise  care  according  to  the  circumstances? 
If  the  witnesses  be  believed,  he  could,  by  merely  looking 


by  Google 


PENNSYLVANIA,  1896. 


Ereri  t.  Tnotion  Co. 


ia  front  of  him,  bare  aeen  the  peril  of  the  child,  and  could 
have  saved  its  life  by  stopping  the  car.  The  case,  on  its 
facts,  ia  almost  the  same  as  Schnw  v.  Tracticm  Co.,  153 
Pa.  St.  29,  where  we  held  the  question  of  negligence  was 
for  the  jury.  In  that  case  the  boy  run  over  was  six  years 
old,  and  it  was  alleged  the  gripman  did  not  see  him;  but 
tliere  was  evideDCt)  by  a  number  of  witnesses  that  they 
saw  him  when  the  car  was  sixty  or  seventy  feet  off.  There 
was  no  reason  why  the  gripman,  whose  special  duty  it  was 
to  see  the  tract  in  front  of  him,  should  not  have  seen  what 
those  on  the  street  saw. 

The  cases  cited  by  appellant  are  not  applicable  to  the 
evidence,  as  here  offered.  In  Chilton  v.  Traction  Co.,  162 
Pa.  St.  425,  the  child  unexpectedly  turned  and  ran  into  the 
car.  In  Flanagan  v.  Railway  Co. ,  163  Pa.  St.  102,  the  driver 
of  a  horse  car  was  tending  strictly  to  bis  duty  when  a 
little  girl,  seven  years  of  age,  ran  in  frout  of  the  car,  when 
he  was  doing  his  best  to  atop  it,  and  did  stop  it  but  an 
instant  too  late  to  avoid  the  accident.  As  we  have 
already  noticed,  the  simple  question  here  was  whether  this 
motorman,  by  the  exercise  of  care  under  the  circumstances 
testified  to,  could  have  avoided  this  accident.  That  was 
fully  and  carefully  submitted  to  the  jury,  and  they  have 
found  defendant  was  negligent,  and  we  must  adopt  that 
as  the  truth. 

This  being  a  child,  contributory  negligence  cannot  be 
imputed  to  him.  If  an  adult  had  been  injured  in  the 
attempt  to  cross  a  street  railway  track  in  front  of  a  rapidly 
moving  car,  fifty  or  sixty  feet  distant,  in  charge  of  a  negli- 
gent motorman,  quite  another  question  would  have  been 
raised.  As  to  the  alleged  negligence  of  the  parents,  we  ' 
are  of  opinion  the  court  committed  no  error  in  also  sub- 
mitting that  question  to  the  jury.  Clearly,  if  the  evidence 
were  undisputed,  that  these  parents  had  habitually  per- 
mitted a  child  of  this  age  to  play  on  the  street  on  which 
ran  the  trolley  car,  there  could  have  been  no  recovery;  or, 
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if  the  eTidsDce  bad  shown  ihey  did  not.  on  that  day,  nnder 
tbe  circumstaacea,  exercise  the  care  which  a  child  of  auch 
tender  years  demanded,  there  could  have  been  no  recovery. 
But  it  will  be  noticed  the  family  was  a  large  one,  and  not 
in  affluent  oircumstanees.  The  mother  had  only  sach  aid 
in  caring  for  the  younger  children  as  those  older  could 
girs.  She  washed  and  dressed  this  one,  and  permitted 
him,  with  hia  brother,  eight  years  old,  to  go  to  Ae  coal 
box  on  Meade  street,  where  there  was  no  railway  track ; 
when  she  had  completed  her  motherly  duty  to  the  second 
child,  and  one  of  tho  daughters  had  raturned  from  church, 
ahe  sent  for  both  children;  the  oldest  retamod;  the 
deceased  one  refused;  she  immediately  sent  again  for  him, 
but  before  be  was  reached  the  caprice  and  heedlessness  of 
childhood  had  led  him  to  Front  street,  where  he  was 
killed.  It  was  nt^  for  the  court  to  say,  from  this  evidence, 
the  parents  were  negligent.  We  think  the  following 
instruction  of  the  learned  judge  of  the  court  below  on  this 
evidence  waa  all  tJiat  defendant  had  the  right  to  ask:  "It 
is  the  dnty  of  parents  to  look  after  their  children  of  tender 
years,  and  not  to  turn  them  out  amid  the  dangers  from 
accidents  which  occur  upon  crowded  streets,  euid  where 
trolley  cars  are  running  about,  filled  with  the  suggestiooB 
of  danger  to  the  lives  and  limbs  of  children.  They  ought 
to  exercise  reasonable  and  proper  care,  and  one  of  the  quea- 
tions  yoa  are  called  upon  to  determine  is  as  to  whether  or 
not  these  pareats  did  exercise  such  due  care  in  looking 
after  this  child. " 

The  assignment  of  error  is  overruled,  and  judgment 
affiimed. 

iMtoto  Hda  T.  Ogdm  City  St.  Bg.  Co.,pott 


by  Google 


PENNSTLVAHIA,  1886. 


Woeokner  ▼.  Uotar  <)o. 


Iiizzis  A.  WoBCKNBB  T.  Ebib  Elbcteio  Motob  Coupany. 

Amuj/Ivanto  Supreme  Court,  Jviy  IS,  1396. 

EuoiBto  BTamr  bailwat— Ddtt  to  ohiu}  in  stbzbt. 

The  motorman  of  a  trolley  oar  saw  a  child  three  yean  old  start  from  the 
sidewalk  toward  the  tiaok  twenty-five  feet  distant.  There  was  testl" 
moDj  that  he  beiMigfab  the  ear  nearly  to  a  full  atop,  aad  then,  seeing  tbe 
child  turn  from  the  tmok,  ivleaaad  the  brake.  The  obild  Baddenlr  tuned 
across  the  track  and  the  oar  struck  her.  Held,  that  the  qaestioo  of  the 
motorman's  negligence  was  properly  submitted  to  the  jary. 

Apfbll  by  defendant  below  from  judgment  of  Erie 
County  Court  of  Common  Pleas.     Facts  stated  in  opinion. 

S.  A.  Davenport  and  /.  M.  Sherwin,  for  appellant. 

S.  M.  Brainerd,  Qeo.  H.  Higgins,  T.  A.  Lamb  and  E,  A. 
Walling,  for  appellee. 

Fbll,  J. :  The  plaintiff  was  three  yeaia  and  ten  months 
of  age  at  the  time  of  her  injury.  AccoiDpaoied  by  her 
brotlier,  who  was  ten  years  old,  she  attempted  to  cross  a 
street  on  which  the  cars  of  the  defendant  were  running. 
The  street  was  100  feet  wide,  with  a  roadway  64  feet  in 
width.  The  car  tracks  were  25  feet  from  the  curb,  and 
the  street  was  at  the  time  clear  of  obstructions.  The 
plaintiff  crossed  the  street  diagonally  from  the  curb  to  the 
tracks,  in  the  direction  in  which  the  car  was  running. 
She  was  seen  by  the  motorman  when  she  started  to  cross, 
and  when  the  car  was  100  feet  from  the  point  where  she 
xeached  the  tracks.  The  electric  current  had  been  turned 
off,  and  the  car  was  running  slowly,  on  a  slightly  declin- 
ing  grade.  The  testimony  in  the  plaintiff's  behalf  waa  that 
;Sh«  had  not  changed  her  course  or  stopped  from  the  time 
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she  left  the  curb  aotU  abe  wu  atruek  hy  the  cor,  and  thftt 
no  effort  was  made  by  the  motorman  to  stop  the  car  antU 
ihe  WM  within  a  few  feet  of  the  trades.  The  teBtimony 
produced  by  the  defendant  tended  to  show  that  the  plaint- 
iff, when  within  fire  or  six  feet  of  the  tracks,  and  eight 
or  ten  feet  from  the  car,  turned  towards  the  sidewalk; 
that  the  motorman  bad  brought  the  car  nearly  to  a  fall 
stop,  and  then,  assuming  that  there  was  no  danger  of  an 
accident,  released  the  brakes ;  and  that,  as  the  car  moved 
forward,  the  plaintiff  suddenly  turned,  and  ran  in  front 
of  it. 

Becaose  of  her  age,  contributory  negligeQce  could  not  be 
imputed  to  the  plaintiff.  If  her  witneaaes  were  correct  in 
their  statements,  the  motorman  was  guilty  of  negligence 
in  not  attempting  to  atop  the  oar  until  the  moment  of  the 
accident.  If  the  defendant's  witnesses  were  correct,  the 
only  debatable  ground  now  presented  by  the  record  is 
whether  the  plaintiff,  by  changing  her  course  after  haTing 
turned  towards  the  sidewalk,  came  so  suddenly  and 
unexpectedly  upon  the  track  as  to  relieve  the  motorman 
from  the  charge  of  negligence,  and  the  company  from 
liability.  The  case  ia  not  that  of  a  child  coming  suddenly 
in  front  of  a  moving  car  at  a  place  where  its  presence  on 
the  street  was  not  to  be  expected.  This  child  was  seen  by 
the  motorman  approaching  the  tracks  in  front  of  bis  car. 
He  knew  of  the  danger  in  time  to  guard  against  it.  In  a 
measure  he  did  so.  According  to  his  own  testimony,  he 
bad  full  control  of  the  movements  of  the  car.  He  brought 
it  almost  to  a  stop,  and  could  readily  have  stopped  it 
entirely  before  the  child  reached  the  track.  Thus  far  he 
was  careful.  But,  when  he  saw  the  child  turn  from  the 
tracks,  be  released  the  brakes,  and  let  the  car  go  forward 
on  a  down  grade.  She  was  then  within  ten  feet  of  the 
front  of  the  car,  and  within  five  feet  of  the  tracks.  She 
was  running  thoughtlessly  and  playfully  in  front  of  her 
brother,  looking  back  over  her  shoulder  towards  him,  and 
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awaj  from  the  direction  in  which  the  car  was  coming. 
Her  brother,  understanding  the  danger  of  which  she  was 
uncoDscious,  was  running  after  her,  and  was  within  a  rery 
few  feet  of  her.  If  the  motorman  had  held  the  car  a 
moment,  or  taken  the  brakes  partly  off,  and  allowed  it  to 
more  forward  alowly,  the  accident  would  have  been 
avoided.  When  asked/'Why  did  you  not  wait  until  she 
got  hack  a  safe  distance  from  the  track?"  he  replied: 
"She  was  going  on.  We  don't  have  time  to  stand  around. 
When  she  started  back  from  the  curb,  I  took  it  for  granted 
ehe  was  going  back."  Whether  he  took  too  much  for 
granted,  and  acted  imprudently,  was  for  the  jury.  If  the 
jury  accepted  the  statements  of  the  defendant's  witnesses, 
this  was  the  turning  point  of  the  case;  and  it  was  sub- 
mitted by  the  learned  judge  with  great  care  and  ability, 
and  with  entire  fairness  to  both  parties.  The  jugdment 
is  affirmed. 

MoTX.— See  note  to  Hall  y.  Ogden.  City  St.  Sy.  Co. ,  pott. 


CiriZEKs'  Rapid  Traksit  Company,  t.  Solomon  Seigeisi. 

Tmneuee  Supreme  Court,  January  SO,  1890, 

<H  Tenn.  119.) 

Eliotbio  stbebt  bailway — Ikjubt  to  tkavbleb. 

A  tnreler  approaobing  an  electric  street  rallwa]'  Is  not  boond,  as  nutter 
of  law,  to  look  carefnllj  up  and  down  the  track  before  Tentuiing  npou  it. 

A  traveler  approaching  tbe  crossing  of  an  electric  street  railway,  while 
bound  to  be  careful  on  his  own  part,  has  the  right  also  to  assume  that 
thoeehsTingohargeof  an  approaching  car  will  be  careful.  Therefore  Aetd 
that  a  traveler  who,  when  ten  feet  from  the  track,  looked  and  saw  a  oar 
approaching  900  or  260  jarda  away,  -was  not  guilty  of  oontributory  nep 
llgencc,  as  matter  of  law,  in  attempting  to  oroaa  the  ttsok  ahead  of  tbe 
oar  without  looking  a  second  time  for  it. 
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A  motomuiln  oh&rge  of  mi  electric  car  who,  knowtng  ha  ii  q^Koaohitis 
«  publio  ciOMfaic.  >ad  seeltig  a  traveler  approaohing  the  track  and  near 
It,  CUb  to  ha'Vehiaoar  onderreaflonablaoonto^iagailtyodiegligwioe. 

Cmbi  of  thia  aertea  cited  In  opinion,  appnring  in  bcdd  taoed  type:  Watmm 
▼.  JfuMMpoIb  St.  Jty.  Co.,  vol.  4,  p.  GIO;  Bieknuat  v.  Union  DgxA  R. 
Co.,  vol.  4,  p.  468;  BenthardT.  Bodteater  B]/.  Co.,  vol.  4, p.  aOO;  Shea  v. 
8t  Paul  City  Ay.  Co.,  vol.  4,  p.  481. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  DaTidsoD  county.     Facts  stated  in  opinion. 

Steger,  Washington  &.  Jaekaon,  and  P.  D.  Madden,  for 
Transit  Company. 

Lemuel  R,  Campbell  aaA  J.  S.  Pilcker,  for  Seigrist. 

CjLLDWbll,  J. :  Solomon  Seigrist  brought  thia  suit 
against  the  Citizens*  Rapid  Transit  Company  to  recover 
damages  for  personal  injuries  which,  he  averred,  it  wrong- 
fully and  Degligently  inQicted  upon  him.  The  trial,  before 
court  and  jury,  resulted  in  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $660,  and  the  defendant,  after  motion 
for  a  new  trial  had  been  overruled,  appealed  in  error. 

The  Citizens'  Rapid  Transit  Company  was  a  regularly 
chartered  street  car  company,  operating  electric  street  cars 
upon  Cedar  street  in  the  city  of  Nashville,  and  upon  the 
Charlotte  pike  to  West  Nashville,  by  one  continuous  line. 
Both  Cedar  street  and  the  Charlotte  pike  were  public  high- 
ways, properly  in  constant  use  by  the  general  public,  as 
well  as  by  the  street  car  company. 

Solomon  Seigrist,  the  plaintiBF  below,  was  a  baker, 
reaidlng  in  West  Xashville,  and  furnishing  bread  daily, 
from  his  covered  wagon,  to  his  customers  in  Masbville. 

The  injuries  complained  of  in  this  case  were  caused  by 
a  severe  collision,  in  which  one  of  the  street  car  company's 
outgoing  cars  ran  against  and  overturned  his  wagon,  while 
be,  as  driver,  returning  to  his  home,  was  passing  across 
the  company's  track  at  a  regular  and  well  known  crossing 
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on  the  Charlotte  pike.  That  the  injariea  were  thus 
inflicted,  and  that  (hey  were  of  a  serious  nature,  is  not 
disputed;  but  the  company,  through  its  couDsel,  contends 
that  the  collision  was  the  result  of  such  negligence  on  the 
part  of  Seigrist  as  to  bar  his  action,  and,  therefore,  that 
there  is  no  evidence  to  support  the  verdict. 

What  were  the  relative  and  respective  legal  rights  and 
duties  of  the  two  parties  at  the  particular  time  and  place? 
Undoubtedly,  they  both  bad  the  legal  right  to  use  that 
part  of  the  public  highway  upon  which  the  collision 
occurred;  but,  since  tbey  could  not  use  it  at  the  same 
moment  of  time,  it  was  the  duty  of  each  to  so  use  it  as  not 
to  injure  the  other,  or  unreasonably  impede  the  other's 
use.  The  right  of  neither  was  superior  to  that  of  the 
other.  The  duty  of  neither  was  more  exacting  than  that 
of  the  other.  Their  rights  and  their  duties  were  equal. 
Both  were  bound  to  exercise  reasonable  care  and  diligence 
to  prevent  a  collision,  and  each  was  allowed  to  assume 
that  the  other  would  do  so,  and  to  act  accordingly.  It 
was  the  duty  of  Seigrist  to  look  and  listen,  and  to  have  his 
horse  under  reasouable  control,  aa  be  approached  the  cross- 
ing; and  so  it  was  the  duty  of  the  motorman  to  survey  the 
highway  ahead  of  bim,  and  to  have  his  car  under  reason- 
able control  as  he  approached  the  crossing.  Neither  one, 
reaching  the  place  first,  would  have  been  under  any  obliga- 
tion to  stop  and  wait  for  the  other  to  approach  and  pass ; 
but  either,  in  that  situation,  would  have  been  authorized 
to  proceed  on  his  way,  assuming  that  the  other,  being  in 
reasonable  control  of  his  vehicle,  and  otherwise  in  the  exer. 
cise  of  ordinary  care,  as  he  should  be,  would  not  collide 
with  him;  and  no  mistake  he  might  have  made  in  that 
rightful  assumption  could  be  charged  to  him  as  negli- 
gence, unless  the  lack  of  such  control  and  care  on  the  part 
of  the  other  person  was  apparent  to  him  at  the  time. 
Neither  party,  in  such  a  case,  could  excuse  himself  for 
going  into  obvious  danger  if  he  knew  it  was  impending. 
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la  hit  late  work  on  Street  RBilirays,  at  Boction  304, 
Booth  aaja :  "Aa  alrsady  stated,  as  a  general  rale,  especially 
between  street  crosaings,  oars  have  a  right  of  way  superior 
to  that  of  other  Tfihielea  and  pedeatriaQB,  this  prefereotial 
right  to  be  exercised  in  a  reasonable  and  prudent  manoer. 
But  this  rule  does  not  apply  to  crossings  of  tracks  at  street 
intersections.  There  the  car  has  a  right  to  cross,  and 
must  crose,  the  street;  and  vehiclea  and  foot  passengers 
have  a  right  to  croas,  and  must  cross,  the  railroad  track. 
Neither  has  a  superior  right  to  the  other.  The  right  of 
each  must  be  exercised  with  due  regard  to  the  right  of  the 
other,  and  in  such  a  careful  manner  as  not  unreasonably 
to  abridge  or  interfere  with  the  right  of  the  other.  This 
equality  of  right,  however,  does  not  absolre  one  who  is 
about  to  cross  the  tracks  from  the  duty  of  taking  proper 
precautions  to  avoid  accidents." 

Another  short  statement  of  the  law  aa  to  injuries  at 
street  crossinga  is  as  follows:  "It  is  generally  held  that 
street  railroads  have  no  superior  right  of  way  orer  vehiolea 
at  street  crossings,  and  the  company  will  be  liable  for 
negligence  of  its  employes  in  failing  to  have  the 
car  under  control  at  snch  place,  thereby  causing 
injury  to  persons  with  vehicles;  and  the  questdon 
of  negligence  and  contributory  negligenoe  is  for  the 
jury.  This  has  been  held  in  regard  to  electric  cars. 
Watson  w.  KinneapoUa  Street  BaUrotid  Co.,  53  Minn. 
561 ;  JEUehman  t.  Union  I>^ot  BaUroad  Co.,  47  Mo. 
App.  65;  Bahrent  r.  Dry  Doch,  &e.  Sailroad  Co.,  53  Hon, 
671;  Sernhard  r.  Sochegtor  SaUroad  Co.,  68  Hun, 
369.  And  the  same  haa  been  held  in  regard  to  cable  car 
companies.  Pope  v.  Kansat  City  CahU  Railroad  Co.,  99 
Mo.  400.  And  the  same  was  held  with  regard  to  horse  car 
companies.  O'Ntil  v.  Dry  Dock,  &c.  Railroad  Co.,  129  N. 
Y.  125;  SieU  y.  Citiuni'  Railroad  Go.,  25  L.  B.  A.  508, 
509,  note. 

In  our  own  case  of  Memphit  City  Railway  Co.  v.  Logue. 
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it  was  said  that  "the  public  have  an  equal  right  with  the 
company  to  travel  on  the  streets;  and,  therefore,  the  com- 
pany  must,  in  using  its  franchises,  exercise  such  care  and 
caution,  for  the  purpose  of  avoiding  accident  and 
endangering  property  and  persons,  as  a  reasonable 
prudence  will  suggest."     13  Lea,  34. 

Authorities  to  the  same  general  effect  might  be  greatly 
multiplied^  but  it  is  hardly  necessary  that  it  should  be 
done. 

The  verdict  of  a  jury  in  a  oivil  case  will  not  be  disturbed 
in  this  court  if  there  is  any  evidence  to  sustain  it.  Kirh- 
pairick  v.  Jenkins,  ante,  p.  86,  and  cases  there  cited.  And 
in  order  to  impeach  it  successfully,  on  the  ground  that 
there  is  no  evidence  to  sustain  it,  the  complaining  prtrty 
must  take  as  true  the  strongest  legitimate  view  of  the 
testimony  against  him,  and  show  that  it  affords  no  support 
for  the  finding  of  the  jury. 

That  is  the  burden  that  the  street  car  company  has 
assumed  in  this  case;  and,  with  that  requirement  in  view, 
we  will  now  examine  some  of  the  testimony  found  in  tliis 
record,  in  the  light  of  the  rules  heretofore  laid  down  in 
this  opinion,  with  respect  to  the  relative  and  respective 
rights  and  duties  of  the  two  parties  at  the  time  and  placJe 
of  the  accident. 

Seigriat  said,  on  the  stand,  that,  when  he  "had  gotten 
about  ten  yards  from  the  crossing,"  and  before  attempting 
to  pass  over  the  street  railway  track,  he  "looked  back  to 
sea  if  the  oar  was  coming;"  that  he  "saw  it  coming  some 
distance  up  the  hill,"  seemingly  "200  or  250  yards  behind" 
him,  and  thought  he  had  plenty  of  time  to  cross  the  track 
in  front  of  the  car;  that  "the  car  was  moving  fast,"  and 
be  "was  driving  about  four  miles  an  hour;"  that,  as  soon 
as  he  looked  back,  when  ten  yards  from  the  crossing,  he 
"started  to  drive"  his  horse  across  the  track,  and  did  not 
look  back  again  until  the  front  wheels  of  his  wagon  wers 
upon  the  track,  and  he  "heard  the  car  coming  very  fast;" 
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BDd  that,  before  he  could  get  entirely  acrosB  the  track  the 
oar,  which  "was  flying,"  struck  the  rear  part  of  the 
wagOD,  OQ  the  side,  with  great  force,  throwing  the  vehicle 
from  the  track,  upsetting  it,  breaking  the  hind  wheels  and 
other  parts,  and  inflicting  serious  and  jiermanent  iojuries 
upon  bis  person. 

This  testimony  was  suffloient  to  justify  the  jury  in  find- 
ing that  Seigrist  had  observed  the  requisite  precautious  to 
preveot  an  accident,  and  that  be  was  free  from  culpability 
in  (he  matter.  Though  it  was  hia  duty  to  look  and  listen 
OB  he  approached  the  crossing,  it  was  not  incumbent  on 
him  to  stop  before  going  upon  the  track,  when  it  seemed 
to  him,  upon  reasonable  ground,  that  he  could  pass  over 
In  safety. 

The  law  does  not  require  so  great  an  amount  of  careful- 
ness of  a  person  in  crossing  a  street  railway  as  in  crossing 
a  steam  or  commercial  railway,  for  the  obvious  reason  that 
bis  right  is  greater  and  his  danger  less  in  the  former  than 
in  the  latter  case.  To  entitle  him  to  recover  for  injuries 
received  while  passing  over  a  street  railway,  he  neud  not 
"show,  absolutely,  that  he  looked  carefully  up  and  down 
the  track  before  venturing  upon  it."  Beach,  Contrib. 
liTeg.  (2nd  ed. )  sec.  290;  Sliea  r.  St.  Paul  <Hty  BaUway 
Co.  (Minn.),  52  N.  W.  Rep.  9(i1\McGlainy.  Brooklyn  City 
.  Railway  Co.  (N.  Y.  App.),  22  N.  E.  Rep.  1063. 

It  was  not  negligence  per  $e  for  Seigrist  to  go  upon  the 
track  without  looking  a  second  time  for  the  approaching 
car.  When  only  ten  yards  from  the  crossing  he  saw  the 
car,  and  thought  it  was  two  hundred  or  two  hundred  and 
flfty  yards  away.  With  that  belief  and  the  rightful 
assumption  that  the  motorman  saw  him,  and  had  his  car 
under  reasonable  control,  as  he  could  and  should  have 
done,  Seigrist,  having  reached  the  crossing  Srst,  had  the 
right  to  continue  his  journey  and  cross  the  track  without  let 
or  hindrance.  Having  bad  that  legal  right,  and  having 
ftUenpted  to  exercise  it  in  a  prudent  maDoer,  he  can  in 
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DO  true  aense  be  charged  with  reapoQsibility  for  the  conse- 
quencea  of  his  mistakeo  assumptioa  that  the  motormaii 
would  likewise  be  prudent,  and  not  run  upon  him.  Watson 
V.  Minneapolis  Street  Railway  Co.,  53  Minn.  661. 

On  the  other  hand,  the  evideQce  is  clear  that  the  motor* 
man  was  guilty  of  negligence  proximately  causing  the 
injuries  complained  of,  in  that  he,  knowing  of  the  public 
crossing,  and  seeing  Seigrist  near  by,  and  approaching  it, 
did  not  have  his  oar  under  reasonable  control,  but  was 
running  at  such  a  high  rate  of  speed  that  he  could  not,  or 
at  lease  did  not,  stop  in  time  to  prevent  a  coIUsioD. 
Watton  V.  Railway  Co.,  supra;  Hickman  v.  Railway  Co., 
supra;  Buhrens  v.  Railroad  Co.,  supra;  BemJiord  v.  iZatluHiy 
Co.,  supra;  Pope  v.  Railway  Co.,  tupra;  O'Neil  v.  Sailrowi 
Co.,  129  N.  Y.  125.     Affirmed. 

Non.— See  note  to  BaU  i.  Ogden  City  St.  Ru.  Co.,  post. 


W.  M.  Haib  v.  Oitizbns'  Railwat  CoHPAirr. 

TeaatCotui  <tf  Ctva  AppeaU,  Dto.  4, 1S9S. 

FBiaBmRKS  aoBSE  bt  ckuis  on  vtbxr  oab. 

To  oontlBTie  ■oondftiK  the  goag  npoa  a  street  ear  after  it  hat  become  ap- 
parent that  hoiMi  attached  to  a  wagtm  in  front  of  the  oar  are  Mghtened 
aiMlrendereduniiiaiiageablfltheiebr,iBocvligBnoe.  Under mohoiniBm- 
■tanoes  it  la  the  duty  of  the  motorman  to  stop  either  the  oarcv  the  gong. 

Appeal  by  defendant  below  from  jadgmeot  of  Districl 
Court,  McLennan  county. 

Cktri  &  BoUnger,  for  appellant. 

Jiieh  F.  JEfuttTM,  for  appAlIee, 


by  Google 


ggO             AMERICAN  ELECrTRICAL  CA8E8.       [vol.  C 
Hair  t.  Railway  Co. 

PiBHBB,  C.  J. :  Action  for  damages  by  appellee  against 
appellant,  operating  a  street  railway  in  the  city  of  Waco, 
baaed  upon  tiie  negligence  of  appellant  in  contlDUOUsly 
soonding  the  bell  upon  a  oar  operated  by  the  servants  of 
appellant  along  a  public  street  of  said  city,  wbereby  the 
horses  hauling  a  wagon  upon  which  the  appellee  was 
riding  became  unmanageable  and  ran  away,  and  as  the 
result  of  which  appellee  was  violently  thrown  from  the 
wagon  and  injared.  Judgment  below  was  rendered 
against  appellant  for  t500. 

We  find  that  the  appellee,  with  others,  was  riding  on  top 
of  a  load  of  hay,  which  was  in  a  wagon  being  hauled  by 
horses  along  a  public  street  of  the  city  of  Waco,  along 
which  was  operated  a  street  car  line  by  appellant;  and 
that,  at  the  time  and  in  the  manner  as  alleged  in  the 
petition,  the  appellant's  oar  approached  the  wagon  and 
team  from  behind,  and,  before  the  car  reached  the  team, 
the  bell  or  gong  upon  the  car  was  repeatedly  and  loudly 
sounded,  and  the  horses  thereupon  became  unmanageable, 
and  the  servant  operating  the  car  saw  this  condition  of 
things,  or  could  have  seen  it  by  the  exercise  of  ordinary 
diligence,  and  continued  to  ring  the  bell  or  sound  the  gong 
until  the  car  had  about  passed  the  team,  or  was  about  even 
with  it,  which  caused  the  horses  to  run  away,  and,  when 
so  running,  the  wagon  struck  a  post,  and  the  appellee  was 
thrown  off  and  injured,  substantially  in  the  manner  as 
alleged.  We  find  that  the  servant  of  appellant  was  guilty 
of  negligence  in  continuing  to  ring  the  bell  or  sound  the 
gong  under  the  circumstances,  and  that  such  ringing 
caused  the  team  to  run  away,  and  but  for  that  fact  the 
appellee  would  not  have  been  injured.  And  we  find,  at 
the  time  of  injury,  and  before,  that  appellee  was  not 
guilty  of  contributory  negligence,  for  the  reason  that  he 
was  riding  upon  the  load  of  hay,  nor  does  it  appear  from 
the  evidence  that  he  was  guilty  of  negligence  in  any  other 
respect  ;  nor  does  it  appear  that  the  driver  of  the  team 
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was  guiltj  of  DegligoDce  that  contributed  to  plaintiff's 
Injury.  We  find  that,  at  the  time  the  bell  or  gong  was  lo 
continuously  sounded,  there  was  no  occasion  or  reason  why 
the  appellant  should  continuoasly  ring  it,  and  that  such 
continuous  ringing  was  loud,  and  calculated  to  frighten 
the  horses  to  the  wagon.  We  find  that  the  verdict  is  not 
excessive,  and  in  every  respect  warranted  by  the  evidence. 
Under  the  facts,  the  plaintiff  was  entitled  to  recover. 
The  appellant,  in  operating  its  car  along  the  street,  had 
the  right,  when  occasion  required,  as  a  measure  of  pre- 
caution, to  avert  danger  to  its  passengers  and  the  traveling 
public,  to  ring  the  bell  or  sound  the  gong,  and,  it  may  be 
conceded,  was  required  to  also  sound  it  when  approaching 
a  public  crossing;  but  this  duty  or  privilege  did  not 
warrant  the  bell  or  gong  to  be  sounded  when  it  appeared 
tbat'it  was  dangerous  to  those  traveling  along  the  street 
to  continue  to  do  so.  When  the  appellant  discovered  that 
the  horses  would  probably  become  unmanageable,  and 
likely  run  away,  it  was  its  duty  to  either  stop  the  car,  or 
to  cease  from  ringing  the  bell  or  sounding  the  gong,  when 
the  circumstances  were  such  as  to  reasonably  lead  to  the 
belief  that  to  continue  to  do  so  would  likely  cause  the 
team  to  become  unmanageable  or  run  away,  and  thereby 
cause  injury  to  either  the  person  or  property  of  some  one. 
We  think  the  charge  of  the  court  was  correct,  and  fully 
covered  the  case.  We  find  no  reversible  error,  and,  there- 
fore, affirm  the  judgment  of  the  courc  below.     Afiirmed. 

NoTB. — It  does  not  dlstinotl;  appe&r  that  the  defendant  In  the  above  ac- 
tion was  an  eieetrio  railway  oomponj'.    The  point  decided  ia.  however,  one 
whiob  affects  moh  oomponlea,  and  the  case  is  therefoie  InaeitecL 
SeenoteU)£^aUv,  Ogdm  OUv Bt.  Bj/.  Co., pott. 
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JoMPH  Dbdseioes  V.  Salt  Lake  City  Railway  Compakt. 

Utah  A^MvnM  Court.  Feb.  II,  ISOS. 

E^jKtbio  Btxaa  bailway— dittt  to  tbatkixb, 

(Head-note  bj  the  ooart): 

Where  ttie  testimony  tends  to  show  that  the  eleotrio  oar  of  defendant  wse 
nm  ftt  the  rate  of  about  30  mllee  an  hour,  at  the  time  of  the  accident, 
mnob  hater  than  was  allow&Ue  under  the  city  ordlnanoea,  and  tbat  no 
gong  ma  aanoded,  and  no  bell  mug,  hdd,  that  It  is  quite  povriUe  that, 
had  the  oar  been  mn  at  ita  nsual  legal  rata  of  speed  ami  the  bell  mug, 
and  Koi^  sounded,  as  should  have  been  done,  the  aooident  wonld  not 
have  hai^ned.  And  where  it  is  also  quite  possible  that,  had  the  [daint- 
iff  obaerred  thatdegree  of  ordinary  oare  and  oantion  whicdi  would  be  ez 
peoted  of  an  ordinarily  prudent  man  under  like  oiroumstanoee,  the  aooi 
dent  would  not  have  happened,  still  it  was  for  the  jury  to  pass  upon  the 
testimony,  and  determine,  from  it,  the  question  of  the  negUgenoe  of  the 
street  car  company,  under  the  oiroumstanoee  of  this  case  in  ^xx>f ,  and 
it  was  error  for  the  trial  oourt  to  grant  a  motion  for  nonaoit. 

Case  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  BUen  \. 
Salt  Lake  Bapid  Traiu.  Co.,  toL  fi,  p.  6M. 

■  Appeal  by  plaintiff  ttoxti  judgment  of  District  Ooart, 
Salt  Lake  county. 

Richard  B.  Shepard,  A.  N.  Cherry  and  H.  0.  SheparA, 
for  appellant. 

Rawlina  &  Crilekloto,  for  reapondent. 

MiHBB,  J. :  This  action  was  broaght  to  recover  damages 
for  personal  injurias  to  appellant,  claimed  to  have  been 
oecaaioned  by  tbe  respondent  in  negligently  running  its 
electric  street  cars  in  the  city  of  Salt  Lake.  It  appears 
in  substance,  from  (be  testimony  of  tbe  plaintiff,  tbat,  at 
about  6  or  6  o'clock  in  tbe  afternoon,  in  October,  1891,  be 
was  driving  a  horse  and  wagon  on  Eighth  East  street  in 
Salt  Lake  City,  and  bad  stopped  to  water  his  horse  at  a 
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trough,  situated  about  40  feet  north  of  the  north  line  of 
Second  South  street,  on  Eighth  East  street,  after  wbich  he 
moderately  drove  south  on  Eighth  East  street,  and,  after 
crossing  the  sidewalk  on  the  north  side  of  Second  South 
street,  he  saw  a  oar  coming  west  at  a  point  about  300  feet 
east  of  the  crossing.  At  this  time,  he  states,  he  thought 
be  had  plenty  of  time  to  cross  the  crossing.  Trees 
osbtructed  his  view  until  he  bad  crossed  the  sidewalk. 
When  his  horse  got  to  the  railroad  track  the  car  was  about 
120  feet  from  the  east  crossing  of  Second  South  street.  At 
this  time  be  first  noticed  that  the  car  was  running  rapidly. 
It  was  getting  dark.  That  he  then  gave  bis  horse  a 
licking  to  get  out  of  the  way  of  the  car.  That  before  the 
car  struck  him,  the  motorman  said,  "Qet  out  there."  No 
bell  was  being  rung  and  no  gong  was  being  sounded.  The 
car  struck  the  hind  wheels  of  his  wagou,  and  broke  them 
down,  on  the  south  side  of  the  track;  bis  buggy 
was  torn  to  pieces,  one  of  his  teeth  knocked  out, 
one  of  his  ribs  broken,  and  he  was  otherwise  ser- 
iously injured.  From  these  injuries  be  claims  he  has 
suffered  ever  since.  That,  prior  to  the  accident,  he  was 
a  strong,  healthy  man,  about  42  years  of  age.  That  he 
paid  $22  for  repairing  the  buggy,  $100  for  medical  ser* 
vices,  and  lost  one  and  one-half  month's  time,  worth  (8 
per  day.  That,  at  the  time  of  the  accident,  tbe  car  was 
running  at  an  unusual  rate  of  speed,  at  about  twenty 
miles  per  hour.  That  be  did  not  notice  the  speed  of  the 
car  until  he  got  on  the  track.  The  car  was  coming  down 
grade,  and  he  could  not  tell  how  fast  it  was  running  until 
his  horse  reached  tbe  track.  After  tbe  car  struck  him  it 
ran  80  feet  west  on  Eighth  East  street,  before  it  was 
stopped.  The  horse  was  gentle  and  accustomed  to  the 
cars.  He  could  not  state  whether  his  horse  walked  or 
trotted  wbeu  coming  towards  the  track.  That  his  horse's 
head  was  about  40  feet  from  the  track  when  he  first  saw 
vol..  Ti— 38. 
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the  car.  That  if  the  oar  had  been  ruDiiing  at  the  usu^ 
rate  ot  speed,  he  would  have  bad  plenty  of  time  to  cross 
aafaly.  The  rails  were  wet,  and  it  was  od  down  grade. 
Hr.  Sooville,  a  witness  for  the  plaiotifF,  testified,  in  eub- 
stance:  That  he  was  on  the  corner,  and  saw  the  collision. 
Saw  two  cars  coming  west,  one  behind  the  other,  ao  close 
that  it  seemed  that  the;  were  racing.  At  this  time  saw 
plaintiff  at  the  watering  trough,  going  south.  He  was 
struck,  and  his  buggy  injured,  and  he  was  thrown  out  by 
the  collision,  which  occurred  near  the  center  of  the  street 
The  car  ran  125  feet  west  of  the  point  of  collision  before 
it  stopped.  Up  to  the  time  the  horse  went  on  to  the  track, 
no  effort  was  made,  to  stop  the  car.  He  struck  the  horse 
with  his  whip  when  it  was  on  the  track.  At  the  time  he 
got  out  his  whip,  the  car  was  about  75  to  100  feet  from  the 
buggy.  He  says:  "In  my  judgment,  based  upon  observa- 
tions, the  car  was  running  20  miles  an  hour,  and  faster 
than  the  usual  rate  of  speed.  The  motorman  did  not  put 
00  brakes,  or  try  to  stop  the  car,  until  the  instant  the 
collision  occurred.  He  put  on  brakes  when  it  was  apparent 
that  he  would  bit  the  buggy,  but  not  before.  Did  not  hear 
any  bell  rung  or  gong  sounded."  He  says:  "I  don't  think 
he  could  have  checked  his  horse  after  it  got  on  the  track." 
Mr.  Watrous,  a  passenger,  testified,  in  substance:  Saw 
plaintiff  driving  towards  the  track,  and  close  to  it.  Do 
not  think  the  car  stopped  from  the  time  it  left  Ft.  Douglass. 
The  car  was  going  at  a  fast  rate  of  speed.  "In  fact,  it 
was  going  as  fast  as  I  ever  saw  a  car  go.  It  was  going 
faster  than  any  atreat  car  that  I  ever  rod©  on,"  Saw  the 
man  on  the  track  when  the  car  was  76  or  100  feet  away. 
The  motorman  did  not  try  to  stop  the  car  until  it  was  very 
close  to  the  buggy.  When  the  car  stopped,  it  was  150  to 
180  feet  west  of  the  west  crossing  of  Eighth  East  street. 
"I  remarked,  on  coming  down  from  Ft.  Douglass,  that  we 
were  running  very  fast."  Mr.  Kelson,  the  conductor, 
testified,  in  substance:  Saw  a  man  approaching  the  track, 
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within  a  few  feet  of  it.  "I  spoke  to  the  motorman,  aad 
said,  'Look  oat,  Sam,'  and  the  motorman  look«d  back  at 
me.  When  the  man  saw  his  danger,  he  struck  the  horse 
with  his  whip.  Saw  plaintiff  when  he  drove  on  Second 
Sonth  street.  The  oar  was  then  160  feet  east  on  Eighth 
East  street,  and  over  200  feet  from  the  place  of  the  collision 
when  it  was  stopped.  We  were  behind  time,  and  made  no 
stops  from  the  fort.  If  a  car  was  in  good  condition,  and 
a  dry  rail,  it  ought  to  be  stopped  in  very  near  its  length. 
A  motorman  can  wind  up  brakes  in  about  two  seconds. 
I  didn't  hear  the  bell  ring.  We  were  running  faster  than 
usual.  I  reported  to  the  company  that  the  bell  rang,  but, 
as  a  matter  of  fact,  it  did  not  ring,  as  there  was  no  bell 
to  ring."  The  report  of  the  accident  made  by  this 
witness  to  the  company  was  somewhat  different  from  hia 
testimony.  It  is  shown  that  he  left  the  employ  of  the  . 
company  after  the  accident,  and  worked  several  days  for 
the  plaintiff.  After  the  appellant  rested  his  case, 
respondent's  counsel  moved  for  a  judgment  of  nonsuit,  on 
the  grounds  (1)  that  the  evidence  fails  to  show  that  the 
defendant's  agents,  in  charge  of  the  car,  were  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury; 
(2)  that  plaintiff  was  guilty  of  contributory  negligence 
which  directly  caused  the  injury  for  which  he  seeks  to 
recover.  The  court  granted  the  motion  for  a  nonsuit,  dis- 
missed the  cause,  and  rendered  judgment  against  the 
plaintiff  for  costs.  From  this  judgment  and  order,  and 
from  the  order  overruling  the  plaintiffs'  motion  for  a  new 
trial,  this  appeal  was  taken. 

The  respondent  is  a  corporation,  engaged  in  running  and 
operating  a  line  of  electric  street  cars  on  several  streets  in 
Salt  Lake  City.  Appellant  contends  that  the  evidence  was 
sufficient  to  show  negligence  and  want  of  ordinary  care  on 
the  part  of  the  respondent  in  running  and  operating  the 
r,aT,  and  that,  at  the  time  in  questiou,  the  car  was  running 
at  an  unusually  rapid  rate  of  speed,  which  was  not  only 


by  Google 


B»a  T.  Railway  Co. 

be  looked  in  the  direction  from  whioli  the  ou  oaine,  and,  in  consequence 
at  the  trees  and  poles,  saw  none,  and  then  ^)proached  the  traok.  Before 
oroaBtng  it  he  made  no  particular  effort  to  see  whether  a  oar  wuooming, 
and  it  was  poeaible  that  the  poles  might  have  obetnioted  the  view 
between  him  and  the  oar.  The  oar  was  running  at  the  rate  of  26  or  80 
miles  an  hour,  and  no  gong  was  eounded  until  jnst  before  the  coIlisiMi 
occurred  in  which  pl&intifl  waa  injured.  Held,  that  a  nonaoit  was  Im- 
properly  granted. 

A  street  railway  company  has  no  superior  right  on  a  public  street  to 
that  of  the  public  at  iarge,  except  the  right  to  lay  its  track  and  operate 
its  oars;  and  it  It  adopts  a  dangerous  propelling  power  it  must  be  held 
to  a  degree  of  care  proportionate  to  the  increase  of  danger  to  the  public 

A  street  oar  has  the  right  of  way  in  case  of  meeting  a  person  or  vehicle, 
but  e&oh  party,  in  order  to  avoid  accident,  must  exercise  ordinary  care 
and  anch  reasonable  prudence  as  the  surrounding  circumstances  require; 
and  what  may  be  considered  ordinary  care  in  one  case  may  amount  to 
oulpnble  negligence  in  another.  The  existence  of  negligence  in  each 
case  must  depend  on  the  ciicumstanoes  x>eouliaT  to  it. 

It  is  the  duty  of  a  motorman  to  notice  whether  or  not  the  track  is  cleat 
when  he  approaohes  a  public  crossing,  and  to  sound  the  gong  as  a 


The  ordinance  showing  the  rate  of  spaed  a  car  was  allowed  to  mn  was 
competent  evidence,  and  should  hare  been  admitted,  unless  it  was 
invalid,  and  did  not  apply  to  the  cose. 

While  some  oourte  hold  that,  where  the  speed  is  greater  than  that  per- 
mitted  by  the  ordinance,  it  is  negtigence  per  ge,  yet  the  better  rule 
appears  to  be  that  it  is  a  circumstance  from  which  negligence  may  ba 
inferred,  and  is  always  proper  to  be  considered  by  the  jury. 

FeaooB  traveling  on  a  public  street,  along  or  across  a  street,  are  not  held 
to  the  exercise  of  the  same  degree  of  care  as  wlien  traveling  along,  or 
upon,  or  across  an  ordinary  steam  railroad. 

When  the  injured  party  was  negUgent  in  the  first  Instance,  such  negli- 
gence will  not  defeat  his  action,  if  it  be  shown  that  the  defendant 
might  have  avoided  the  injury  by  the  exercise  of  ordinary  care  and 
reasonable  prudence, 

As  to  whose  negligence  vras  the  proximate  cause  of  the  accident  is  a  ques- 
tion of  fact  for  the  Jury. 

Caaes  of  this  series  cited  in  opinion,  appearing  in  bold  faced  type:  Block 
V,  Sait  Lake  Bapid  Transit  Co.,  vol.  4,  p.  189;  CineinnaH  St.  S]f.  Co.  v. 
Whiieomb,  vol.  0,  p.  002;  Houston  City  St.  By.  Co.  v.  Woodiock,  vol.  S,  p. 
580;  ROeyv.Sait  Lake  Rapid  Transit  Co.,  toX.  6,  p.  S94;  Denver  IVamtoay 
Co.  V.  Beid,  vol,  4,  p.  488;  Littk  v.  Superior  Rapid  Transit  Co.,  vol.  6, 
p,  599;  Dederieha  y.  Salt  Lake  City  Rg.  Co.,  voL  4,  p.  093. 

Appeal  by  plaintiff  from  judgment  of  nonsuit  rendered 
in  District  Court,  Weber  county. 


Hall  V.  BaUway  Co. 


how  far  the  car  was  from  the  wagon  when  the  gong  was 
sounded.  The  plaintiff  testified  that  he  heard  no  gong, 
and  bad  no  knowledge  of  the  car's  approach  until  it  struck 
him.  The  witness  Anderson,  who  was  in  the  beat  position 
to  see,  said  the  car  was  not  more  than  from  five  to  eight 
feet  from  plaintiff,  and  two  other  witnesses  that  it  was  not 
more  than  httj  or  sixty  feet  from  him  when  the  gong 
sounded.  The  car  at  the  time  was  running  at  the  rate  of 
twentj-five  to  thirty  miles  per  hour,  and,  no  brakes  being 
set,  or  any  effort  made  to  stop,  it  struck  with  fuU  force, 
demolishing  the  wagon  and  hayrack,  killing  one  horse,  and 
severely  and  permanently  injuring  the  plaintiff.  The 
wagon  and  team  were  dragged  about  fifty  feet  after  being 
struck.  The  accident  happened  at  the  crossing  on  First 
street,  which,  however,  is  not  a  laid  out  street  west  of  the 
avenue,  but  it  is  open,  and  the  public  cross  through  there, 
it  being  a  short  way  to  Harrisville  avenue.  The  railway 
track,  to  the  north  of  the  place  of  the  accident,  is  straight, 
with  no  obstruction  to  the  view  except  the  electric  poles. 
The  plaintiff  knew  that  the  cars  were  running  regularly 
about  every  fifteen  minutes.  The  accident  happened  on 
the  10th  of  October,  1893,  at  6.30  P.  M.,  it  being  a  calm 
and  clear  day.  Such  is  the  testimony,  in  substance,  dis- 
closed by  the  record.  The  plaintiff  also  offered  in  evi 
deoce  a  city  ordinance  to  show  the  rate  of  speed  which  was 
allowed  on  railroads  in  Ogden  City;  but  this  was  rejected 
by  the  court  on  the  ground  that  it  was  incompetent, 
irrelevant  and  immaterial.  Counsel  for  the  appellant 
insist  that  the  court  erred  in  rejecting  the  ordinance,  and 
we  are  inclined  to  sustain  their  contention.  It  was 
admissible,  unless  for  some  special  reason  it  was  either 
invalid,  or  did  not  apply  to  this  case.  No  such  reason 
being  shown,  It  ought  to  have  been  admitted. 

The  main  question  in  this  case  arises  on  the  action  of 
the  court  in  granting  the  nonsuit.  Assuming  the  evidence 
to  be  true — which  we  must  for  the  purpose  of  a  noosuit 
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question  whether  or  not  the  railway  company  waa 
guilty  of  negligence.  Buaw.  Pors.  Inj.  boo.  122; 
S,U^  r.  Salt  Lake  Sapid  TransU  Co.,  10  Utah,  428; 
Jtailway  Co.  V.  Ivea,  supra;  QulJ,  G.  &.  8.  F.  Railway  Co. 
V.  BreiUing  (Tei.  Sup.)  12  S.  W.  Rep.  1121;  I>enver 
Tramway  Co.  t.  Beid,  (Colo.  App.),  35  Pac.  Kep.  269. 
The  ooucluuioniB  irruBistible  that  on  the  question  of  negli- 
gence of  the  defendant  there  was  ample  evidence  to  be  pre- 
sented to  the  jury,  but  counsel  for  the  respondent  insist 
that  the  appellant  was  guilty  of  such  contributory  negli- 
gence as  precludes  hia  recovery.  It  is  urged  in  support  of 
this  contention  that,  had  the  appellant  looked  to  the  north 
before  going  upon  the  track,  he  would  have  observed  the 
car,  and  then  could  have  stopped  his  horses  until  it  had 
passed,  and  thus  have  avoided  the  injury;  and  that,  having 
failed  in  this,  he  waa  the  author  of  his  own  misfortune. 
It  is  not  clear  from  the  evidence  that  if  he  had  looked 
north  immediately  before  going  upon  the  track,  he  would 
have  observed  the  car.  In  fact,  it  is  ahown  that  from  hia 
position,  just  before  his  horses  stepped  upon  the  track,  the 
electric  poles  formed  some  obstruction  to  the  view,  and  it 
cannot  be  presumed  that  he  was  reckless  as  to  his  own 
safety.  It  would  be  more  reasonabte  to  infer  from  the  evi- 
dence in  the  record  that  he  felt  secure  because  of  the  observ- 
ation he  had  made,  when  in  a  position  where  his  view  was 
unobstructed.  He  was  lawfully  upon  the  street,  and  had 
a  right  to  cross  the  track,  and,  attempting  to  do  so  at  a 
public  crossing,  after  he  had  looked  and  seen  no  car,  had 
a  right  to  assume  that  the  railway  company  would  give 
proper  warning  of  the  approach  of  a  car,  and  not  run  him 
down  recklessly.  Persons  traveling  on  a  public  street, 
along  or  across  a  street  railway  track,  are  not  held  to  the 
exercise  of  the  same  degree  of  care  and  precaution  as  they 
are  when  traveling  along  or  upon  or  across  an  ordinary 
steam  railroad ;  and  this  la  so  because  the  people  have  the 
right  to  travel  on  every  portion  of  the  highway,  while  they 
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traek'  and  'rolling  atock,'  at  its  true  cash  value,"  and 
waa  authorized  to  examine  persons  and  papers.  And  by 
aeo.  130,  each  member  of  thtt  board  was  required  to  declare, 
as  part  of  his  oath  of  ofBce,  that  he  would  "in  no  case 
assess  any  property  at  more  or  less  than  its  true  cash 
value." 

This  court,  at  the  last  term,  in  several  cases,  affirming 
judgments  of  the  Supreme  Oourt  of  Indiana,  held  that  the 
statute  of  1891  did  not,  in  the  case  of  a  railroad  partly  in 
that  State  and  partly  in  another,  require  that  the  value  of 
the  part  in  Indiana  should  be  determined  absolutely  by 
dividiog  the  whole  value  upon  a  mileage  basis;  but  only  that 
the  total  amount  of  stock  and  indebtedness  should  be  taken 
into  consideration  in  ascertaining  the  value;  and  that  the 
statute  was  constitutional.  Pittsburg,  &e.  Railway  v. 
Baehw,  164  U.  S.  421,  430,  435,  and  133  Indiana,  625; 
ladiana^fMt  &  Vincennei  Sailroad  v.  Baektta,  164  U.  8.  438, 
and  133  Indiana  609;  Cleveland,  &c.  Railway  v.  Baeha,  164 
U.  S.  439,  and  133  Indiana,  613. 

In  those  cases,  the  objections  to  the  constitutionality  of 
that  statute  were  answered  by  this  court,  speaking  by  Mr. 
Justice  Bbewbb,  as  follows: 

"It  is  not  to  be  assumed  that  a  State  contemplates  the 
taxation  of  any  property  outside  its  territorial  limits,  or 
that  its  statutes  are  intended  to  operate  otherwise  than 
upon  persons  and  property  within  the  State.  It  is  not 
necessary  that  every  section  of  a  tax  act  should  in  terms 
declare  the  scope  of  its  territorial  operation.  Before  any 
statute  will  be  held  to  intend  to  reach  outside  property, 
the  language  expressing  such  intention  must  be  clear." 
164  U.  S.  428. 

"It  is  obvious  that  the  intent  of  this  act  was  simply  to 
reach  property  of  the  railroad  within  the  State."  "No 
intent  to  the  contrary  can  be  deduced  from  the  provision 
requiring  the  corporation  to  file  a  statement  of  its  total 
■took  and  indebtedness;  for  that  is  one  item  of  testimony 


h;Goo<^le 


Telegraph  Co.  r.  Taggart,  Sec 


By  sec.  1  of  the  statute  of  1893,  every  telegraph  com- 
pany, whether  incorporated  under  the  laws  of  Indiana  or 
of  any  other  State,  engaged  in  telegraph  business  in 
Indiana,  was  required  to  return  annually  to  the  auditor  of 
the  State  a  statement  of  its  whole  capital  stock,  the  par 
value  of  its  shares,  their  market  value,  or,  if  they  had  no 
market  value,  the  actual  value  thereof;  its  principal  place 
of  business;  its  real  estate,  machinery  and  appliances, 
subject  to  local  taxation  in  each  county  and  township 
within  the  State;  its  real  estate  outside  the  State  and  not 
directly  used  in  the  conduct  of  its  business,  and  the  sums 
at  which  such  real  estate  was  assessed  for  local  taxation; 
the  mortgages  upon  the  whole  or  any  part  of  its  property ; 
the  whole  length  of  all  its  lines,  the  length  of  its  lines  out- 
side the  State  of  Indiana,  and  the  length  of  its  lines  in 
each  county  and  township  within  the  State.  By  sees.  6, 
7,  the  State  board  of  tax  commissioners,  "after  examining 
such  statements,  and  after  ascertaining  the  value  of  such 
properties  therefrom,  and  from  such  other  information  as 
they  may  have  or  obtain,"  and  requiring  books  and  papers 
to  be  produced,  and  witnesses  to  be  examined  "in  case 
they  shall  deem  it  necessary  to  enable  them  to  ascertain 
the  true  cash  value  of  such  property  were  required 
to  value  and  assess  the  property  of  each  company  by 
ascertaining  the  true  cash  value  of  its  entire  property,  for 
that  purpose  taking  the  aggregate  value  of  its  shares,  if 
they  had  a  market  value,  or  if  they  had  none,  the  actual 
value  thereof  or  of  the  capital  of  the  company ;  then,  for 
the  purpose  of  ascertaining  the  true  cash  value  of  the 
property  within  the  State  (first  ascertaining  and  deducting 
the  assessed  value  for  taxation,  in  the  localities  where  the 
same  was  situated,  of  its  real  estate  outside  the  State,  and 
not  apeciScally  used  in  its  general  business),  taking  the 
proportion  of  the  whole  aggregate  value  of  its  property, 
as  above  ascertained,  which  the  length  of  its  lines  within 
the  State  bore  to  the  total  length  of  its  lines;  and  deduct- 
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aoy  other  case,  it  is  shown  to  tlie  board,  or  is  discoTered 
by  them,  that  still  farther  deductions  should  be  made,  on 
account  of  larger  proportional  values  outside  of  the  State, 
or  for  aaj  other  reason,  then  the  board  must  make  such 
deductions,  so  that,  finally,  only  the  property  within  the 
State  of  Indiana  shall  be  assessed,  and  that  at  its  true 
oaab  value."     141  Indiana,  297. 

The  State  court  distinctly  held  that  the  statute  of  1893, 
being  supplementary  to  and  ameudatory  of  the  statute  of 
1S9],  must  be  construed  in  connection  therewith,  and  be 
treated  as  apart  of  one  and  the  same  general  tax  act;  that 
the  duties  and  powers  of  the  State  board  of  tax  commis- 
•loners,  as  defined  and  prescribed  in  the  statute  of  1891, 
were  not  abridged  or  changed  in  any  respect  by  the 
statute  of  1893 ;  and,  therefore,  interpreting  the  statute  of 
1893  in  the  light  of  the  provisions  of  the  statute  of  1891 
(which  have  been  cited  above),  concluded  "that  in  the  act 
of  1893  the  Legislature  provided  the  mileage  method  aa 
the  basis  for  the  assessment  of  telegraph  and  other  Uke 
property,  both  as  to  lines  situated  partly  within  and 
partly  without  this  State,  and  also  as  to  lines  running 
through  several  counties  or  other  subdivisions  of  the 
State;  but  that  it  was  not  the  intention  of  the  Legislature, 
nor  is  it  the  meaning  of  that  act,  that  any  property  out- 
side of  the  State  should  be  assessed  by  importation  of 
values  or  otherwise,  or  that  any  property  should  be  assessed 
at  mors  or  less  than  its  true  cash  value.  Construing  the 
acts  of  1891  and  1893  together,  it  will  therefore  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that 
the  State  board  has  deducted  from  the  total  valuation  of 
all  interstate  property  such  values,  if  any,  of  extra-state 
property  as  will  leave  the  remaining  property,  within  and 
without  the  State,  as  near  as  may  be,  of  equal  proportional 
value."  "The  act  of  1893  provides,  generally,  for  a  mode 
of  ascertaining  the  true  cash  value  of  that  part  of  inter- 
state telegraph  and  other  property  which  is  within  the 
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different  point  ^rith  the  central  office;  that  the  word 
"lioe,"  as  used  in  the  telephone  husineBB,  has  in  auch 
business  a  clearly  defined,  well  known,  establiaheij 
and  definite  meaning,  viz.,  a  line  of  poles  and  the 
wires  suspended  thertion,  without  regard  to  the  num- 
ber of  those  wires;  that  the  plaintiff's  plant  in  Pensa- 
cola  embraces  oul?  23  miles  of  line  as  thus  defined, 
although  the  length  of  the  wire  used  thereon  is  much 
greater,  viz.,  about  70  miles;  that  defendant  was  then 
and  for  several  jears  past  had  been  the  collector  of 
revenue  for  said  county,  and  ex  officio  collector  of  revenue 
for  said  provisional  municpality,  duly  elected,  qualified, 
and  authorized  to  act  as  auch  otQcer;  that  on  October  1, 
1891.  plaintiff  endeavored  to  procure  and  duly  applied  for 
a  license  From  the  State,  county  and  municipality  of  Fen- 
sacola  to  operate  the  SEiid  telephone  plant,  and  having  a 
line  of  less  than  25  miles  in  length,  and  tendered  to 
defendant  as  collector,  the  amount  of  the  license  taxes 
and  fees  therefor,  as  fixed  by  the  State,  county  and  munici* 
pality,  respectively,  viz.,  the  sum  of  $50.50,  and  demanded 
that  the  licenses  be  issued  to  it;  that  defendant  refused  to 
accept  the  sum  tendered,  or  to  issue  the  licenses,  demand- 
ing of  plaintiff  that  it  procure  licenses  for  the  operation 
of  a  telephone  line  of  more  than  25  miles  in  length  and 
upon  its  refusal  to  do  so  the  defendant  procured  the  plaint- 
iff's local  manager  and  agent  to  be  repeatedly  arrested 
upon  the  criminal  charge  of  doing  business  in  operating  a 
telephone  line  without  a  license  therefor,  instituting  a 
new  prosecution  upon  auch  criminal  charge  each  day,  and 
furthermore  levied  upon  the  apparatus  aod  property  of 
plaintiff,  of  great  value,  which  property  was  indispensable 
to  plaintiff  in  the  operation  of  its  plant  and  buainess,  and 
was  proceeding  to  sell  the  same  for  the  payment  of  the 
license  tax  for  doing  business  with  a  telephone  line  of 
more  than  25  milea  in  length,  when  the  plaintiff,  in  order 
to  save  its  agent  from  further  prosecution,  and  prevent 


FLORIDA,  1897. 


Telephone  and  Telegraph  Co.  ▼.  D'Alemberte. 

plying  perhaps  a  tenth  as  many  subaoribers,  is  required  to 
pay  a  license  tax  of  tlOO.  The  Legislature  could  hare 
iuteaded  no  such  result.  A  line,  though  supported  by 
posts  supporting  other  lines,  is  none  the  less  a  line.  If 
the  length  of  two  lines  running  parallel  within  a  few  feet 
of  each  other,  supported  by  separate  posts,  supplying  sep- 
arate  customers  on  the  same  street,  is  to  be  added  in 
estimating  (he  length  of  telephone  lines,  as  is  not  denied 
by  the  plaintiff,  we  are  unable  to  see  why  a  different  rule 
should  prevail  where  the  same  conditions  exist  except 
that  the  same  posts  are  used  to  support  both  lines.  By 
giving  to  the  statute  the  construction  we  adopt,  we  are 
carrying  out  the  intention  of  the  Legislature  to  reduce  the 
license  tax  to  be  paid  by  companies  deriving  smsill  profit 
from  their  investment,  while,  by  adopting  the  construction 
contended  for  by  plaintiff,  this  intention  would  not  only 
be  disregarded,  but  entirely  frustrated.  While  it  is  true, 
as  a  general  rule,  that  popular  words  are  to  be  construed 
in  the  popular  sense,  and  technical  words  in  a  technical 
sense,  when  used  in  a  statute,  yet,  when  a  word  has  both 
a  popular  and  a  technical  meaning,  the  court  will  give 
it  effect  according  to  the  popular  signification,  if  it  was 
so  used  by  the  Legisluture,  and  the  context  may  be 
referred  to  in  ascertaining  the  sense  in  which  it  was  used. 
Green  t.  Weller,  32  Miss.  660;  Citmminga  v.  Coleman,  7 
Rich  Eq.  509;  PtopU  v.  Tigke,  5  Hun,  26;  State  v.  Barnes, 
24  Fla.  163. 
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smtaiatns  or  enginee  shall  be  actuallj  employed  and  used  in  the  buoiDeBS 
of  masutactniing  In  eaid  oitr,  eto. 

On  February  4,  1891,  they  passed  an  ordinance  provid- 
iag: 

TbMtt  tiie  machineiy  and  manufacturing  apparatna  of  all  nuurafaoturing 
Indostries  wtabUshed  within  th«  corporate  limits  of  fVederiok  within  two 
yeara  next  suooeedlng  the  date  of  the  paaeajfe  of  thia  ordinance  and 
actually  employed  or  used  in  the  business  of  manufacturing  in  Frederiok 
City  shall  be  exempt  from  taxation  for  five  years. 

The  bill  alleges  that  the  appellaDt  located  its  manufactar- 
ing  plant  in  Frederick  City  within  the  prescribed  time,  and 
has  since  then  been  engaged  in  the  manufacture  of  elec- 
tricity. The  appellees  filed  ao  answer  in  which  they  allege 
that  the  plant  of  the  appellant  la  not  included  in  the  exemp- 
tion, as  it  is  not  comprehended  within  the  tenn  "manufac- 
turing industries."  The  controversy,  therefore,  raised  by 
the  pleadings,  is  whether  an  electric  lif;ht  company  is  a 
manufacturing  industry,  within  the  meaning  of  that  ordi- 
nance. In  determining  this  question,  we  do  not  deem  it 
necessary  to  attempt  a  scientiiic  diacuasion  of  what  elec- 
tricity is.  Nor  do  we  think  we  can  gather  much  assistance 
from  encyclopedias,  dictionaries  or  other  books  endeavor- 
ing to  define  it.  Whether  an  electric  light  company  can 
properly  be  said  to  "manufacture"  electricity,  or  whether 
it  simply  brings  into  action  that  which  is  already  made, 
we  need  not  determine.  The  mayor  and  aldermen  of 
Frederick  have,  by  virtue  of  a  supposed  authority  granted 
them  by  the  Legislature,  undertaken  to  exempt  certain 
property  from  municipal  taxation,  and  we  are  simply  to 
deteimine  whether  the  appellaot  can  reasonably  be  said 
to  be  within  the  meaning  and  intention  of  this  legislation. 
In  doing  that,  we  should  not  be  too  technical,  or  wholly 
gOTeroed  by  the  strict  definition  of  words  used  by  the 
Ijegialature ;  but  we  must  ascertain  the  purpose  of  the  law. 
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Of  erery  municipal  ooproratioQ  the  charter  or  statute 
hy  vbich  it  is  created  is  its  orgsaic  act.  Neither  the 
corporatioD  nor  its  officers  can  do  any  act,  or  make  any 
contract,  or  incur  any  liability,  not  authorized  thereby, 
or  by  some  legislative  act  applicable  thereto.  All 
acts  beyond  the  scope  of  the  powers  granted  are  void. 
Much  less  can  any  power  be  exercised,  or  any  act  done, 
which  is  foribdden  by  charter  or  statute."  The  same 
author  says  (sectioa  91)  that  "the  rule  of  strict  construc- 
tion of  corporate  powers  is  not  bo  directly  applicable  to  the 
ordinary  clauses  in  the  charters  or  incorporating  acts  of 
munieipalities  as  it  is  to  the  charters  of  private  corpora- 
tions; but  it  is  equally  applicable  to  grants  of  powers  to 
munioipalities  and  public  bodies  which  are  out  of  the 
usual  range,  or  which  may  result  in  public  burdens,  or 
which,  in  their  exercise,  touch  the  right  to  liberty  or  prop- 
erty, or,  as  it  may  be  compendiously  expressed,  any  com- 
mon law  right  of  the  citizen  or  inhabitant."  While  a 
strict  construction  should  be  applied  to  the  grant  of  power, 
yet,  if  a  power  is  necessarily  or  fairly  implied  in,  or  incident 
to,  those  clearly  given,  it  is  not  to  be  impaired  by  a  strict 
construction.  Kyle  v.  Halin,  8  Ind.  34.  In  speaking 
of  the  powers  of  municipal  corporations,  it  is  said  in 
City  of  Bridgeport  v.  Sousatonie  R.  R.  Co.,  16  Conn.  496; 
*  They  may  exereiae  all  the  powers  within  the  fair  intent  and 
purpose  of  their  creation  which  are  reasonably  proper  to  give 
effect  to  power  expressly  granted.  In  doing  this  they  must 
(unless  restricted  m  this  respect)  hare  a  choice  of  means 
adapted  to  ends,  and  are  not  to  be  conlined  to  any  one 
mode  of  operation."  In  construing  a  cheirter  giring  to  a 
city  the  right  to  pass  ordinances  for  the  preveaticm  and 
suppression  of  &rea,  and  to  appoint  and  remove  fire 
wardens,  and  to  prescribe  the  powers  and  duties  of  such 
fire  wardens,  and  of  fire  engineers  and  firemen,  and  to 
raise  money  to  support  the  fire  deportment,  it  was  held 
that,  although  no  express  grant  of  power  was  conferred  to 
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Indiana  ApptHate  Court,  FWruary  U,  1898, 

<14  Ind.  App.  841.) 

TsLKpHOm  aoKPAXTm—axmRi-h  Dums—DnrT  to  ruiwiiiH  KBBrar^cis 
raou  TOLL  BZBTicx  STATIONS— Rules  and  bbodlatiohs— Damaqxb. 

A  telei^ioiie  oompaiiT',  like  a  telsgrsph  oompftn^,  Is  »  qaari  oommon  oar- 
rier;  it  la  a  pnblio  serraiit,  and  bound  to  serve  the  public  with  impar- 
tiali^,  good  faith  and  diligence.  This  is  so  ospeoiailj  by  statute  in 
bidiaoa. 

While  suoh  a  oompany  has  a  right  to  make  reasonable  regulations,  the7 
must  not  have  the  effect  of  relieving  the  oomponf  of  the  duties  and 
obligations  whloh  it  owes  its  patrons  by  means  of  its  public  oharaotm. 

It  is  part  of  the  duty  of  a  telephone  company,  in  relation  to  Its  toll  serrioe 
bnslDeBB,  to  notify  the  party  with  whom  a  telephone  interriew  is 
■ought,  provided  he  be  within  a  reasonable  distanoe,  that  he  Is  wanted 
at  the  instrument  at  the  terminal  station,  and  to  do  so  within  a  reason- 
able time. 

A  r^ulatlcn,  publicly  displayed  at  the  stations  of  a  telephone  company, 
that  it  will  not  nndertake  to  deliver  messages,  and  that  any  person  who 
aisista  in  conversation  does  so  as  the  agent  of  the  patron  and  not  (rf  the 
oompany,  does  not  excuse  the  company's  failure  to  give  such  notifi- 
cation. 

The  Interview  souKht  being  with  a  veterinary  surgeon,  for  the  purpooe  of 
summoning  him  to  attend  a  sick  horse,  held,  that  under  the  evidence 
damages  for  the  loss  of  the  horse  were  too  remote  and  conjectural  to  be 
allowed  against  the  company. 

Cases  of  this  series  cited  in  that  portion  of  the  opinion  which  is  reported 
in  full,  appearing  In  bold  faoed  type:  State,  Trenton,  etc.  (%.  et  at. 
Pros.  V.  Am.  A  Eur.  Com.  Neum  Co.,  vol.  1,  p.  843;  Hoekett  v.  3tatt  </ 
Indiana,  vol.  S,  p.  1. 

Appbal  by  defendant  below  from  judgment  of  Circuit 
Court,  Blackford  county.     Facta  stated  io  opiuion. 

Bayle$$,  Guenther  &  Clark,  for  appellant. 

Cantwell,  Cantwell  &  Simmons,  for  appellee. 


Telephone  Co.  v.  Sworeland. 

wfafle  th«  oompuiT  dedrea  to  afford  everr  iRscUoftble  uoommodattoD  to 
the  public,  the  um  of  it*  linee  ia  Authorised  aaXj  tor  patrons  personaUr, 
the  ]vinoipala  to  a  oommunfcktion  being  praaent  mi  the  telephone.  ^M 
oompnny  duea  not  undertake  to  truumit  end  deliver  meeeages,  and  will 
not  be  reapouHlble  for  oaob  bufiineaa.  Any  peraon  who  assiBts  conTersar 
tfona  doM  *o  as  the  agent  or  amplore  of  the  patron,  and  not  of  the  tele- 
phone oompooy.  No  refund  wjU  be  allowed  unleaa  claimed  within 
twenty-four  houre  after  an  unaatisfaotory  serrioe.  The  oompany'a  adver- 
tlaad  rate  for  toll  aervioe  oovera  tn  eaoh  case  bnt  one  connection  and 
retention  of  the  line,  not  to  exceed  five  minntea.  An  additional  chai^ 
at  the  aame  rate  will  be  made  for  eaoh  auoceesiTe  period  of  five  minntea 
or  fraotlonal  part  thereof.  T.  Q.  Beach,  Oen'l  Supt.,  Chicago,  Decembw 
1,1886, 

Defendant  further  sajs  that  its  said  agent  at  the  town 
of  MoDtpelier,  in  conitnuDicaling  the  plaintiff's  message  to 
the  aaid  agent  at  Hartford  City,  was  not  the  agent  of  this 
defendant,  but  was  for  that  purpose  the  agent  of  plaintiff; 
and  that  its  agent  at  Hartford  City,  in  receiving  said 
message,  did  so  solely  as  the  agent  of  the  plaintiff,  and 
was  not  in  that  mntter  the  agent  of  this  defendant. 

"Defendant  further  says  that,  in  delivering  messages 
received  over  Its  wires  and  by  its  telephone  instrument, 
tht)  same  is  taken  by  the  messenger  as  the  agent  of  the 
patron,  the  person  sending  the  same,  under  tiuch  arrange- 
nent  as  may  be  effected  between  such  persons,  and  not  as 
the  agent  of  the  defendant;  that  the  said  agent  at  Hart- 
ford City,  in  undertaking  or  agreeing  to  deliver  the 
plaintiff's  message  to  said  veterinary  surgeon,  did  ao 
under  a  contract  between  the  plaintiff  and  the  said  agent 
at  Hartford  City,  for  a  compensation  of  twenty-five  cents; 
that  the  defendant,  under  its  rules  and  regulations, 
received  no  part  or  parcel  of  the  fee  in  compensation 
paid  for  the  delivery  of  message  from  ita  offices, 
and  had  no  interest  whatever  therein,  but  that  said  fee 
and  consideration  belongs  wholly  to  the  person  whom  the 
patrons  or  plaintiff  may  employ  for  such  service. 

"Defendant  further  says  that  the  acta  of  negligence 
charged  in  the  plaintiff's  complaint,  and  in  each  paragraph 
thereof,  were  solely  the  negligence,  and  default,  if  there 
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enforce  such  a  regulation,  and  that  the  same  is  reaaooatile, 
and  not  against  public  policy,  we  do  not  think  the  com- 
plaint proceeds  upon  the  theory  that  the  appellant  failed 
to  deliver  a  message,  but  on  the  theory  that  appellant 
failed  to  notify  Dr.  Rhine,  at  Hartford  City,  that  his 
presence  was  desired  at  the  telephone. 

There  are  two  kinds  of  telephone  service  which  the 
appellant  has  undertaken  to  perform  for  the  public.  One 
is  accomplished  by  means  of  instruments  placed  in  the 
residences  or  places  of  business  of  the  patrons  for  their 
private  and  personal  enjoyment  and  benefit,  and  it  needs 
no  agent  or  messenger  to  carry  such  service  into  ezeotttion 
except  the  operator  of  the  central  office.  These  inatiu- 
msnts  are  furnished  by  the  company  in  consideration  of  a 
fixed  periodical  rental,  paid  by  the  patron.  The  other  is 
what  is  denominated  toll  service,  and  is  rendered  by  plac- 
ing at  the  disposal  of  the  patron  at  the  trassmittisg 
station,  and  the  one  at  the  receiving  station,  instrumeott 
connected  by  electric  wires,  by  means  of  which  the  two 
are  enabled  to  carry  on  a  conversation.  To  render  the 
latter  service  effective,  it  is  necessary,  of  course,  tbat  there 
should  be  some  one  at  the  receiving  station  ready  to  notify 
the  person  with  whom  it  is  desired  by  the  patron  at  the 
transmitting  station  to  converse,  unless  such  person 
should  himself  be  in  possession  of  a  telephone  instrument 
at  his  residence  or  place  of  business  which  is  connected 
with  the  main  line.  The  person  who  is  usually  sent  to 
look  up  the  party  wanted  at  the  instrument  is  called  s 
messenger,  and  is  generally,  if  not  universally,  sullied 
by  the  telephone  company;  for,  if  the  patron  who  desires 
to  be  placed  in  communication  with  the  party  at  the 
receiving  station  were  himself  required  to  send  out  and 
have  such  party  brought  to  the  station  and  to  the  kiBtru- 
ment,  the  service  would  be  practically  worthless  to  him. 
Hence,  we  take  it  that  it  was  a  part  of  the  duty  of  tha 
appellant,  if  Dr.  Rhine  resided  within  a  reasonable  distance 
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Monks,  C.  3. :  This  action  was  brought  by  appellee 
against  appellant  to  recover  the  statutory  penalty  under 
sections  6529.  Rev.  St.  1894  (section  2,  p.  161,  Acts  1885), 
for  failure  and  refusal  on  the  part  of  appellant  to  supply 
appellee  with  "telephone  connection  and  facilities  without 
discrimination  or  partiality."  The  complaint  was  in  two 
paragraphs,  which  were  substantially  the  same  except  th« 
offense  was  alleged  on  different  days.  Appellant's 
separate  demurrer  for  want  of  facts  to  each  paragraph  of 
complaint  was  overruled.  An  answer  in  three  paragraphs 
was  filed,  to  which  a  reply  of  general  denial  was  filed. 
The  cause  was  tried  by  jury,  and  a  general  verdict 
irendered  in  favor  of  appellee,  and  his  damages  assessed  at 
1100;  and,  over  a  motion  for  a  venire  de  novo  and  a 
motion  for  a  new  trial,  judgment  was  rendered  in  favor  of 
appellee. 

The  first  objection  urged  to  the  complaint  is  that  the 
act  upon  which  the  cause  of  action  is  based  embraces  more 
than  one  8ubject-~telegraph  companies  and  telephone 
companies— and  is,  therefore,  unconstitutional,  under  the 
provisions  of  section  19  of  article  4  of  the  ConstitutioD. 
Bev.  St.  1881,  sec.  115  (Kev.  St.  1894,  see.  115).  The  act 
in  question  is  entitled  "An  act  to  prescribe  certain  daties 
of  telegraph  and  telephone  companies,  providing  penalties 
therefor,  and  providing  an  emergency."  Acts  1885,  p. 
161.  Bec.2  (Rev.  St.  1894,  sec.  6529).  This  court  has  heM 
that  a  telephone  company  doing  a  general  telephone  busi- 
ness is  a  common  carrier  of  news  in  the  sense  a  telegraph 
company  is  a  common  carrier;  and  that  section  2,  p.  151, 
Acts  1885  (section  6629,  Rev.  St.  1S94),  prescribes  the 
duties  of  telegraph  and  telephone  companies  as  suck 
common  carriers.  Central  Union  Telephone  Co.  t* 
Bradlniry,  1U6  Ind.  1,  and  cases  cited ;  Central  Union 
Telephone  Co.  t.  State,  ex  rel.  FaUcy,  118  Ind.  194, 
206.     The  subject  of  the  act  is  neither  telegraph  nor  tele- 
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tions  and  facilities,  without  discrimination  or  partiality. 
.  .  ."  Merely  furnishing  an  applicant  with  an  instru- 
meot,  and  coonecting  the  same  with  the  exchange,  is  Dot 
a  compliance  with  this  statute.  This  alone  would  not 
enable  such  person  to  use  the  telephone  instrument. 
After  the  telephone  instrument  was  furnished  appellee, 
and  QOnnected  with  the  exchange,  it  was  the  duty  of 
appellant  each  time,  when  requested  by  appellee,  to  make 
such  connection  as  would  enable  him  to  converse  with  the 
person  named,  without  discrimination  or  partiality;  and, 
for  a  refusal  so  to  do,  appellant  became  liable  to  appellee, 
as  provided  in  said  act.  The  court  did  not  err,  therefore, 
in  overruling  the  demurrer  to  each  paragraph  of  the  com- 
plaint. 


NoTB. —  The  prohibition  against  diaoriminatiOB  by  telephone  oompaaiea 
incident  to  their  position  as  oonunon  carriers  of  intelligenoe,  which  was 
uiider  oonsideratton  in  the  two  preoeding  oases,  was  also  discussed  in  sev- 
erol  earlier  oases  in  this  series,  which  maj  be  referred  to  in  the  sererat 
fari<«fla,  under  title,  "  DueriminatUm," 
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VhUed  Stalet  Sh^trttne  Cotirt,  November  IS,  1896, 
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interchaDge  of  telegraph  businuss  between  said  companies; 
and  auch  railroad  and  telegraph  companies,  referred  to  in 
the  first  section  of  this  act,  shall  so  operate  their  respective 
telegraph  lines  as  to  afford  equal  facilities  to  all  without 
diacrimiaation  in  favor  of  or  against  any  person,  company 
or  corporation  whatever,  and  shall  receive,  deliver  and 
exchange  business  with  connecting  telegraph  lines  on 
equal  terms,  and  affording  equal  facilities  and  without 
discrimination  for  or  against  any  one  of  such  connecting 
lines;  and  such  exchange  of  business  shall  be  on  terms 
just  and  equitable." 

If  any  railroad  or  telegraph  company  referred  to  in  the 
first  section,  or  any  company  operating  such  railroad  or 
telegraph  line,  refuses  or  fails,  in  whole  or  in  part,  to 
maintain  and  operate  a  telegraph  line  as  provided  in  the 
act  of  1888  and  the  acta  to  which  it  is  supplementary,  "for 
the  use  of  the  government  or  the  public,  for  commercial 
and  other  purposes,  without  discrimination,"  or  refuses  or 
fails  to  make  or  continue  such  arrangements  for  the  inter- 
change of  business  with  any  connecting  telegraph  com- 
pany, then,  by  the  third  section,  application  for  relief  may 
be  made  to  the  Interstate  Commerce  Commission,  whose 
duty  it  shall  be  to  ascertain  the  facts,  and  prescribe  auch 
arrangement  as  will  be  proper  in  the  particular  case. 

The  fourth  section  is  in  these  words:  "In  order  to  secure 
and  preserve  to  the  United  States  the  full  value  and  bene- 
fit of  its  liens  upon  all  the  telegraph  linna  required  to  be 
constructed  by  and  lawfully  belonging  to  said  railroad  and 
telegraph  companies  referred  to  in  the  first  section  of  this 
act,  and  to  have  the  same  possessed,  used,  and  operated  in 
conformity  with  the  provisions  of  thia  act  and  of  the 
several  acts  to  which  this  act  is  supplementary,  it  is 
hereby  made  the  duty  of  the  Attorney-General  of  the 
United  States,  by  proper  proceedings,  to  prevent  any  un- 
lawful interference  with  the  rights  and  equities  of  the 
United  States  under  this  act,  and  under  the  acts  herein- 
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BUthoritj  of  tbe  above  acts  of  Congress  of  July  1,  1862,  c. 
120,  12  Stat.  489,  aod  July  2,  1864.  13  Stat.  c.  216,  356)  of 
tbe  followiDg  companies:  Tbe  Union  Pacific  Railroad 
Company,  incorporated  by  tbe  act  of  July  1,  1862,  the 
Kansas  Pacific  Railway  Company,  formerly  known  as  the 
Union  Pacific  Railway  Company,  Eastern  Division,  which 
latter  company  succeeded  to  the  rights  and  powers  of  the 
LeaTenworth,  Pawnee  and  Western  Railroad  Company,  a 
Kansas  corporation  that  accepted  the  aid  provided  by  the 
act  of  July  1,  1862,  and  the  Denver  Pacific  Railway  and 
Telegraph  Company,  a  corporation  of  Colorado. 

The  preaent  suit  proceeds  on  tbe  ground  that  tbe  Union 
Pacific  Railway  Company  is  conducting  its  business  under 
certain  contracts  and  agreements  with  the  Western  Union 
Telegraph  Company  that  are  not  only  repugnant  to  the 
provisions  of  the  above  act  of  1888,  but  are  inconsistent 
with  the  rights  of  the  United  States,  and  in  violation  of 
tbe  obligations  imposed  upon  tbe  railway  company  by 
other  acts  of  Congress.  The  relief  asked  was  a  decree 
annulling  those  contracts  and  agreements  and  compelling 
the  railway  company  to  maintain  and  operate  telegraph 
lines  on  its  roadways,  as  required  by  the  act  of  1888. 

By  the  final  decree  of  the  Circuit  Court  it  was  adjudged, 
among  other  things,  that  the  following  agreements  be 
annulled  and  held  for  naught: 

An  agreement  of  October  1,  1866,  between  the  Union 
Pacific  Railway  Company,  Eastern  Division,  and  the 
Western  Union  Telegraph  Company; 

Two  agreements,  one  of  Sepember  1,  1869,  and  one  of 
December  14,  1871,  between  the  Union  Pacific  Railroad 
Company  and  the  Atlantic  and  Pacific  Telegraph  Com- 
pany, the  rights  of  the  latter  company  having  been 
acquired,  as  is  claimed,  by  the  Western  Union  Telegraph 
Company;  and. 

An   agreement    of  July  1,  1881,   between  the    Union 
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San  FraaciflGO  or  tlie  navigable  waters  of  the  Sacramento 
river,  to  the  eastera  boundary  of  that  State,  "npon  the 
same  terms  and  ooBditions,  in  all  respects,  as  are  con- 
tained in  this  act  for  tbe  construction  of  aaid  railroad  and 
telegrnpb  line  first  mentioned,  and  to  Hieet  and  connect 
with  the  first  mentioned  railroad  and  telegraph  line  on  A» 
eastern  boundary  of  California." 
:  Tbe  tenth  secti«a  authorised  the  Kansas  and  California 
oompftnies,  or  either  of  tfaem,  after  e«mpletiog  their 
roads,  to  unite  upon  equal  terms  with  the  first  named 
cMopany  in  constructing  so  much  of  said  "railroad  and 
telegraph  line  and  branch  railroads  and  telegraph  lines, " 
in  tbe  act  mentioned,  through  the  Territories  from  tfae 
State  of  California  to  the  Misaouri  river,  as  shall  then 
remain  to  be  constructed,  on  the  same  terms  and  conditions 
as  provided  in  relation  to  the  said  Union  Pacific  Railroad 
Company.  And  the  Hannibal  and  St.  Joseph  Railroad, 
the  Pacific  Railroad  Company  of  Missouri,  and  the  first 
named  company  or  either  of  them,  on  filing  their  assent 
to  the  act,  were  authorized  to  unite  upon  equal  terms, 
with  the  said  Kansas  Company,  in  constructing  said  rail- 
road and  telegraph,  to  said  meridian  of  longitude,  with  the 
consent  of  the  said  State  of  Kansas;  "and  in  case  ataA 
first  named  company  shall  complete  its  line  to  the  eastern 
boundary  of  California  before  it  is  completed  across  said 
State  by  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia, said  first  named  company  is  hereby  authorised  to 
continue  in  constructing  tfae  same  through  California,  with 
tbe  consent  of  said  State,  upon  tbe  terms  mentioned  in 
this  act,  until  said  roads  shall  meet  and  cooaect,  and  tbe 
whole  Hue  of  said  railroad  and  telegraph  is  completed; 
and  tbe  Central  Pacific  Railroad  Company  of  California, 
after  completing  its  road  across  said  State,  is  authorized  to 
continue  the  constraction  uf  said  railroad  and  telegraph 
tbroQgh  tfae  Territories  of  tbe  United  Strfes  to  tbe 
Mimouri  river,  including  tfae  branch  roads  specified  in 
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or  out  of  repair,  and  unfit  for  use,  CougroBs  may  paas  any 
act  to  insure  the  speedy  completion  of  said  road  and 
branches,  or  put  the  same  in  repair  and  use,  and  may 
direct  the  income  of  said  railroad  and  telegraph  line  to  be 
thereafter  devoted  to  the  use  of  the  United  States,  to  repay 
all  such  expenditures  caused  by  the  default  and  neglect  of 
such  company  or  companies." 

The  eighteenth  section  provided  that  wbenever  it 
appeared  that  "the  net  earnings  of  the  entire  railroad  and 
telegraph,"  iucluding  the  amount  allowed  for  serrices 
rendered  for  the  United  States,  after  deducting  all 
expenditures,  iacluding  repairs,  and  the  furnishing,  run- 
ning and  managing  of  said  road,  shall  exceed  ten  per 
centum  upon  its  cost,  exclusive  of  the  five  per  centum  to 
the  United  States,  Congress  could  reduce  the  rates  of  fare 
thereoQ,  if  unreasonable  in  amount,  and  fix  and  establish 
the  same  by  law.  And  "the  better  to  accomplish  the 
object  of  this  act,  namely,  to  promote  the  public  interest 
and  welfare  by  the  construction  of  said  railroad  and  tele- 
graph line,  and  keeping  the  same  in  working  order,  and 
to  secure  to  the  government  at  all  times  (but  particularly 
in  time  of  war)  the  use  and  benefits  of  the  same  for  postal, 
military  and  other  purposes,  Congress  may,  at  any  time, 
having  due  regard  for  the  rights  of  the  said  companies 
named  herein,  add  to,  alter,  amend  or  repeal  this  act." 

The  act  of  July  1,  1862,  was  amended,  in  various 
particulars,  by  the  act  of  July  2, 1864,  c.  216.  13  Stat.  356. 
By  the  tenth  section  of  the  latter  act  the  former  was  so 
amended  that  the  Union  Pacific  Railroad  Company, 
the  Central  Pacific  Railroad  Company  and  other  com- 
panies authorized  to  participate  in  the  construction 
of  the  proposed  lines  of  road,  could  "issue  their  first 
mortgage  bonds  on  their  respective  railroad  and  telegraph 
tines  to  an  amount  not  exceeding  the  amount  of  the  bonds 
of  the  United  States,"  and  "the  lien  of  the  United  Statea 
shall  be  subordinate  to  that  of  the  bonds  of  any  or  either 
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subordinate  to  it.  Sec.  10.  It  did  more.  It  required 
those  companies  to  operate  and  use  their  roads  and 
telegraph  for  all  purposes  of  communication,  travel  and 
transportation,  so  far  as  the  public  and  governmetit  were 
concerned,  "as  one  connected,  continuous  line,"  and  with< 
out  discrimination  against  either  road — a  requirement 
that  would  not  have  been  made  if  Congress  had  not 
intended  that  each  company  receiving  aid  from  the 
government  should  itself  maintain  and  operate  or  control, 
or  should  provide  for  the  maintenance,  on  its  own  route, 
and  under  its  own  control,  of  a  telegraph  line  for  the 
accommodatioa  of  both  the  government  and  the  general 
public. 

What  we  have  said  as  to  the  objects  that  Congress 
intended  to  accomplish  by  aiding  the  construction  of  a  rail* 
road  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean  is  based  upon  sections  one  to  eighteen, 
iDcluuve,  of  the  act  of  July  1,  1862,  and  upon  the  pro* 
visions  of  the  amendatory  acts  of  July  2,  1864,  c.  216,  and 
June  20,  1874,  18  Stat.  Ill,  c.  331.  If  we  look  alone  to 
those  sections  and  provisions,  the  conclusion  must  be  that 
any  company  named  in  the  act  of  1862,  and  receiving  the 
aid  therein  granted  by  the  government,  was  required  itself, 
and  through  its  own  officers  and  employes,  to  construct, 
maintain  and  operate  both  a  railroad  and  telegraph  line, 
and  could  not  assign  or  transfer  to  any  other  corporation 
its  franchises  in  that  regard. 

But  there  is  a  section  in  the  act  of  1862  showing  that, 
for  the  benefit  of  certain  telegraph  companies  that  bad 
already  expended  large  sums  in  the  construction  of  tele- 
graph linos,  Congress  was  willing,  in  a  named  con- 
tingency, to  relieve  the  railroad  companies  receiving 
governmental  aid,  from  at  least,  any  present  obligation  to 
construct  telegraph  lines  on  their  respective  rights  of  way. 
That  contingency  is  indicated  in  the  nineteenth  section  of 
the  act  of  1862,  which  provides; 
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that  after  that  date  aod  until  1880,  the  line  of  telegraph 
vxteoding  from  Kansas  City  to  Denver  vas  operated  under 
the  contract  of  October  1,  1866.  It  is  further  claimed 
that  the  telegraph  line  ao  conatructed  was  accepted  by  the 
government  as  a  substitute  for  the  line  which  the  charter 
of  the  railroad  company  required  it  to  construct,  maintain 
and  operate. 

If  it  were  true  that  the  telegraph  line  on  the  Kaasas 
Pacific  branch  was  constructed  on  the  roadway  of  the  rail- 
road company  under  such  an  "arrangement"  with  the 
railroad  company  as  was  contemplated  or  permitted  by  the 
fourth  section  of  the  Idaho  act,  and  that  the  gOTernment, 
by  not  declaring  to  the  contrary,  is  to  be  deemed  to  have 
accepted  the  construction  by  the  telegraph  companies  of  a 
line  on  the  south  side  of  the  right  of  way  of  the  Union 
Pacific  Railroad  as  equivalent  to  an  "arrangement" 
allowed  by  the  Qioeteenth  section  of  the  act  of  1862,  the 
question  would  remain  whether  such  anrangemeots,  even 
if  legal  in  all  respects  when  made,  so  tied  the  hands  of  the 
government  that  it  could  not,  at  a  subsequent  date,  in 
esecution  of  the  purposes  of  Congress,  require  the  rail- 
road company,  by  its  own  officers  and  employes  exclu- 
sively, to  maintain  or  operate  telegraph  lines  for  railroad, 
governmental  and  commercial  purposes,  on  and  over  its 
roads,  for  the  construction  of  which  the  aid  of  the  United 
States  was  accepted. 

We  have  seen  that  the  object  of  giving  governmental 
aid  to  the  corporations  named  in  the  act  of  1862  was  to 
promote  the  public  interest  and  welfare  by  the  construc- 
tion and  operation  of  a  railroad  and  telegraph  line,  to  the 
use  and  henefit  of  which  the  government  should  be 
entitled  at  all  times,  particularly  in  time  of  war,  for 
postal,  military  and  other  purposes;  and  that  "the  better 
to  accomplish"  that  object  Congress  reserved  the  power, 
eapable  of  being  exercised  at  any  time,  of  oddiru^  to,  alter- 
ing, ameoding  or  repealing  such  act,  having  "due  regard 
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to  the  rights"  of  the  companieB  named  ia  it;  and  th&t  by 
the  act  of  1864,  c.  216,  the  several  companies  authorized 
to  construct  Ae  roads  named  were  required  to  operate  and 
use  their  roads  and  telegraph  for  all  purposes  of  oom- 
municatioD,  travel  and  transportation,  lu  one  connected, 
continuous  line,  affording  equal  advantages  and  facilities 
as  to  rates,  time  and  transportation,  without  discrimina- 
tioQ  against  other  companies,  or  against  persons  requiring 
the  transmission  of  news  and  messages. 

No  express  limitation  is  imposed  upon  the  exercise  of 
the  power  so  reserved,  except  that  the  act  of  1862  required 
that  due  regard  be  had  to  the  rights  of  the  railroad  com- 
panies  that  accepted  its  provisions.  But,  looking  at  the 
entire  act,  it  is  clear  that  there  was  no  purpose  to  inter- 
fere with  the  authority  of  Congress  to  enact  such  laws,  by 
way  of  addition  to  or  alteration  of  existing  legislation,  as 
were  necessary  or  conducive  to  the  attainment  of  the 
public  objects  sought  to  be  attained.  Indeed,  the  words  in 
the  act  of  1862,  "due  regard  for  the  rights  of  said  com- 
panies named  therein,"  suggest  only  such  restrictions  as 
the  law,  without  such  words,  would  imply. 

It  would  not  be  competent  for  Congress,  under  the  guise 
of  altering  and  amending  the  act  in  question,  to  impose 
upon  the  railroad  company  duties  wholly  foreign  to  the 
objects  for  which  it  was  created  or  for  which  govern- 
mental aid  was  giveh.  Neither  could  it,  by  such  altera- 
tion or  amendment,  destroy  rights  actually  vested,  nor 
disturb  transactions  fully  consummated.  We  may  here, 
not  inappropriately,  repeat  what  was  said  in  the  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  719,  720,  that  "this  power 
has  a  limit,"  and  "cannot  be  used  to  take  away  property 
already  acquired  under  the  operation  of  the  charter,  or  to 
deprive  the  corporation  of  the  fruits  actually  reduced  to 
possession  of  contracts  lawfully  made."  Again  in  the 
same  case:  "The  United  States  cannot,  any  more  Aao  a 
State,  interfere  with  private  rights,  except  for  legitimate 


gorernmental  purposes.  Tbe7  are  not  ioeluded  withia 
(tw  eoDstiiutional  prohibitioo  which  prevents  States  from 
paBsing  laws  impairing  the  obligation  of  contracts,  but 
equMly  with  the  States  they  are  prohibited  from  depriv- 
ing  persons  or  corporations  of  property  without  due  pro- 
cess of  law.  They  caanot  legislate  back  to  themselres, 
without  making  compensation,  the  lands  they  have  given 
this  corporation  to  aid  in  the  construction  of  its  railroad. 
Neither  can  they  by  legislation  compel  the  corporation  to 
discharge  its  obligations  in  respect  to  the  subsidy  bonds 
otherwise  than  according  to  the  terms  of  the  contract 
already  made  in  that  connection.  The  United  States  are 
as  much  bound  by  their  contracts  as  are  individuals.  If 
they  repudiate  their  obligations,  it  is  as  much  repudiation, 
with  all  the  wrong  and  reproach  that  term  implies,  as  it 
would  be  if  the  repudiator  had  been  a  State  or  a 
municipality  or  a  citizen.  No  change  can  be  made  in  the 
title  created  by  the  grant  of  the  lands,  or  on  the  contract 
for  the  subsidy  bonds,  without  the  consent  of  the  corpora- 
tion.    All  this  is  indisputable." 

But  it  cannot  be  doubted  that  the  act  of  1S8S  is  withia 
the  general  scope,  and  consistent  with  the  objects,  of  the 
previous  statutes  relating  to  railroad  and  telegraphic  com- 
munication between  the  Missouri  river  and  the  Pacific 
ocean  If  Congress  concluded — and  we  must  assume,  from 
the  provisious  of  the  act  of  1862,  that  it  did  conclude — that 
the  public  interests  and  the  general  welfare  would  be  pro- 
moted if  the  railroad  company,  accepting  national  aid, 
»=hould  exercise  through  its  own  officers  and  employes  exclu- 
ively,  the  telegraphic  franchises  granted  to  it,  it  is  diffi- 
cult to  perceive  how  legislation  designed  to  enforce  such  a 
policy  can  be  held  to  be  wanting  in  due  regard  to  the 
rights  of  such  company. 

It  may  be  that  Congress  passed  the  act  of  188S  because, 
in  its  judgment,  the  rights  of  the  government  and  of  tha 
public,  in  the  matter  of  telegraphic  oommuQication,  could 
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national  Legislature  must  keep,  and  beyond  which  it  may 
not  paaa,  when  exerting  its  reserved  power  of  adding  to, 
altering  or  amending  statutes  and  charters  of  incorpora- 

tiOD. 

We  have,  therefore,  considered  the  question  before  na 
just  as  if  a  contract  or  arrangement,  between  the  railroad 
and  telegraph  company,  for  the  construction  by  the  latter 
of  a  telegraph  line  on  the  route  of  the  former,  expressly 
recited  the  provision  of  the  act  of  1862,  by  which  Congress 
reserved  the  power,  to  be  exerted  at  any  time,  to  add  to, 
amend  or  repeal  (he  act  which  authorized  sucb  contract  or 
arrangement. 

In  this  view,  it  must  be  held  that  by  its  reservation  of 
authority  to  add  to,  alter,  amend  or  repeal  the  acts  in 
question,  whenever  it  chose  so  to  do.  Congress,  subject  to 
the  limitation  that  rights  actually  vested  or  transactions 
fully  consummated  could  not  be  disturbed,  intended  to 
keep  within  its  control  tbe  entire  subject  of  railroad  and 
telegraphic  communication  between  the  Missouri  river  and 
the  Pacific  ocean,  through  the  agency  of  corporations 
created    by  it,  or  that  had  accepted  the  bounty  of  the 
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the  agraemeot  was  to  grant  to  the  Western  Union  Tele- 
graph CompaDy,  as  against  all  other  telegraph  companies, 
the  exduuTe  right  to  control  the  railway  company's  road- 
way for  telegraphic  purposes,  so  far  as  that  could  be  done 
without  interfering  with  the  ordinary  operations  of  the 
railway  company. 

This  agreement  of  October  1, 1866,  enabling  the  Western 
UnioQ  Telegraph  Company  to  exclude  all  other  telegraph 
corporations  from  the  roadway  of  the  railway  company,  it 
not  Toid  as  against  public  policy,  independently  of  speciSo 
statutory  provisions,  was  inconsistent  with  the  act  of 
Congress  of  July  24,  1866,  14  Stat.  221,  c.  230,  entitled 
"An  act  to  aid  in  the  construction  of  telegraph  lines,  and 
to  secure  to  the  goTerument  the  use  of  the  same  for  postal, 
military  and  other  purposes."  The  substantial  prOTiaions 
of  this  statute  have  been  preserved  in  sections  6363  to 
6268,  inclusive,  of  the  Revised  Statutes. 

By  the  act  of  June  8,  1872,  17  Stat.  c.  335,  pp.  308,  309, 
reproduced  in  section  3964  of  the  Revised  Statutes,  all  the 
waters  of  the  United  States,  during  the  time  the  mail  is 
carried  thereon,  aod  all  railroads  or  parts  of  railroads  in 
operation,  are  post  roads.  And  by  the  above  statute  of  1836 
Congress  declared  that  any  telegraph  company  then  organ- 
ized, or  which  might  thereafter  be  organized,  under  the  laws 
of  any  State  of  the  Union,  should  have  the  right  to  con- 
struct, maintain  and  operate  lines  of  telegraph  through  or 
over  any  portion  of  the  public  domain  of  the  United  States, 
over  and  along  any  of  the  military  or  post  roads  of  the 
United  States  which  had  been  or  might  thereafter  be 
declared  such  by  act  of  Congress,  and  over,  under  or  across 
the  navigable  streams  of  the  United  States;  the  lines  of 
telegraph  to  be  so  constructed  and  maintained  as  not  to 
obstruct  the  navigation  of  streams  and  waters,  or  inteifere 
with  the  ordinary  travel  on  military  or  post  roads.  "And 
any  of  said  companies,"  the  act  declared,  "shall  have  the 
right  to  take  and  use  from  such  public  lands  the  Qeceseary 
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one  telegraph  company  a  monopoly  of  the  use  of  its  road- 
way for  telegraphic  parpoaes.  Id  none  of  the  acta  of 
Congress,  having  for  their  object  the  establishing  of  com- 
munication by  railroad  and  telegraph  between  the  Missouri 
river  and  the  Pacific  Ocean,  is  there  to  be  found  anything 
indicating  a  purpose  to  allow  the  post-roads  of  the  IToited 
States,  particularly  those  aided  by  the  government,  to 
fall,  for  all  the  purposes  of  telegraphic  communioation, 
under  the  exclusive  control  of  one  or  more  telegraph  cor- 
porations. On  the  contrary,  as  early  as  the  act  of  June 
16,  1860,  0.  137,  "to  facilitate  communication  between  the 
Atlantic  and  Pacific  States  hy  electric  telegraph,"  it  was 
declared  that  nothing  in  that  act  contained  should  oonfer 
"any  exclusive  right  to  construct  a  telegraph  to  the 
Pacific,  or  debar  the  government  of  the  United  States 
from  granting  from  time  to  time  similar  franchises  and 
privileges  to  other  parties."     2  Stat,  41. 

If,  however,  it  be  contended  that  this  is  not  the  correct 
interpretation  of  the  Idaho  act,  upon  what  ground  can  it  be 
claimed  that  any  arrangement  could  be  made  under  the 
Idaho  act,  after  the  passage  of  the  act  of  July  24,  1866, 
that  was  inconsistent  with  the  latter  act?  Can  it  be  said 
that,  after  the  passage  of  the  act  of  1866,  and  while  it  was 
in  force,  a  railway  company,  operating  a  post-road  of  the 
United  States,  could,  by  any  form  of  agreement,  exclude 
from  its  roadway  a  telegraph  company  which  bad  accepted 
the  provisions  of  that  act?  These  questions  can  be 
answered  only  in  one  way,  namely,  that  every  railroad 
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municatiOD  by  telegraph,  which  might  come  from  com- 
petition between  corporations  of  different  States.  It  was 
T«rj  far  from  the  intention  of  Congress,  by  any  legisla- 
tioB,  to  so  exert  its  power  as  to  enable  one  telegraph  cor- 
poration,  Federal  or  State,  to  acquire  ezclusive  rights 
over  any  post-road,  especially  one  for  the  construction  of 
which  the  aid  of  the  United  States  had  been  given,  and 
the  use  of  which  was,  to  some  extent,  under  the  control 
of  the  National  QoTernment. 

We  are,  consequently,  of  the  opinion  that  the  agreement 
of  October  1,  1866,  was,  in  its  essential  provisions,  invalid 
and  not  binding  upon  the  railway  company. 

In  reference  to  the  agreements  of  1869  and  1871  between 
the  Union  Pacific  Railroad  Gompany  and  the  Atlantic 
and  Pacific  Telegraph  Company,  but  little  need  be 
said  to  show  that  tbey  were  void.  By  those  agreements 
the  former  corporation  demised  and  leased  to  the  telegraph 
company,  to  whose  rights,  it  maybe  assumed,  the  Western 
Union  Telegraph  Company  succeeded,  all  the  telegraph 
lines,  wires,  poles,  instruments,  offices  and  other  property 
appertaining  to  telegraph  business,  that  were  possessed  by 
the  railroad  company.  These  agreements  were  annulled 
by  the  Circuit  Court,  and  it  was  likewise  so  adjudged  by 
the  Circuit  Court  of  Appeals.  The  same  conclusion  had 
been  prevously  announced  by  Judge  McObabt  in  Atlaniie 
ic  Ta^ifa  Telegraph  Co.  v.  Union  Pacific  Railway  Co.,  1 
McCrary,  541,  647.  That  able  judge  well  said:  "I  con- 
clude that  the  charter  of  the  Union  Pacific  Railroad  Com- 
pany devolved  upon  it  the  duty  of  constructing,  operating 
and  maintainlDg  a  line  of  telegraph  for  commercial  and 
other  purposes  and  that  this  is  in  its  nature  a  public  duty. 
I  am  further  of  the  opinion  that,  by  the  provisions  of  the 
contract  of  September  1,  1869,  and  of  December  20, 1871, 
the  railroad  company  undertook  to  lease  or  alienate  prop- 
erty which  was  necessary  to  the  performance  of  this  duty. 
The  consideration  for  these  contracts  is  declared  to  be  'the 


by  Google 


nnlted  States  t.  Railway  &  Tslegmph  Cos. 

judgmeot  in  mandamus,  as  between  the  United  States 
and  the  railway  company,  would  conclude  the  rights  of 
the  telegraph  company.  The  United  States  is  certainly 
entitled  to  the  interposition  of  equity  for  the  caQcellation 
of  the  agreements  under  which  the  telegraph  company 
asserts  rights  inconsistent  with  the  act  of  1832  and  the 
acts  amendatory  (hereof,  as  well  as  with  the  act  of  1888. 
Jurisdiction  in  equity  being  acquired  for  that  purpose,  the 
court,  in  order  to  avoid  a  multiplicity  of  suits,  can  proceed 
to  a  decree  that  will  settle  all  matters  in  dispute  between 
the  United  States,  the  railway  company  and  the  telegraph 
company ,  which  relate  to  the  general  subject  of  telegraphic 
communication  between  the  points  named  by  Congress. 
Consequently  a  decree  cancelling  the  agreements  of  1866, 
1869,  1871  and  1881,  by  reason  of  their  being  in  the  way 
of  the  full  performance  by  the  railway  company  of  the 
duties  imposed  by  the  act  of  1888,  may  also  require  the 
railway  company  to  obey  the  directions  of  Congress  as 
given  in  the  last  named  act. 

Indeed,  in  a  proceeding  by  mandamus  instituted  against 
the  railway  company  alone,  it  might  be  objected  that  a 
court  of  competent  jurisdiction,  in  a  suit  brought  by  the 
telegraph  company  against  the  railroad  company,  bad 
enjoined  the  latter  as  between  it  and  the  telegraph  com- 
pany, from  disregarding  the  agreement  of  1881. 
AUai^  &  Pacific  Tel.  Co.  v.  Union  Pacific  Railway,  1 
MoOrary,  541 ;  Western  Union  Telegraph  Go.  v.  Union  Poeifie 
Railway,  8  Fed.  Bep.  423;  SoToe  v.  Same,  3  Fed.  Rep.  721. 
It  is  true  that  the  United  States,  with  leave  of  court, 
might  have  intervened  in  that  suit.  But  it  was  not  bound 
to  do  to.  It  was  entitled  to  institute  its  own  suit,  and 
bring  before  the  court  both  companies,  to  the  end  that  its 
rights  might  be  declared  and  enforced  by  a  comprehensive 
decree  against  both  defendants. 

In  Boyce  v.  Qrundy,  3  Pet.  210,  215,  this  court  said:  "It 
VOL.  Tl— 48. 
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was  applied  in  Pech  v.  School  Diet.  &c.,  21  Wisconsin, 
£16,  523.  That  was  a  suit  to  set  aside  a  contract  made  by 
the  officers  of  a  municipality.  The  court  held  that  the 
contract  should  be  aet  aside,  and  the  question  arose 
whether  the  decree  migbC  not  go  farther  and  prevent  the 
coltection  of  the  taxes  aaaeased  and  levied  for  the  purposes  of 
the  contract  adjudged  to  be  illegal.  It  waa  held  that  as 
the  taxes  were  levied  in  order  to  carry  the  Illegal  contract 
into  effect,  their  collection  could  be  stayed  as  a  proper 
subsidiary  ground  of  relief,  upon  the  principle  that  the  juris- 
diction of  the  court  having  once  rightfully  attached,  it 
should  be  made  effectual  for  all  the  purposes  of  complete 
relief.  "The  court,"  it  was  said,  "will  not  annul  the 
contract,  and  at  the  same  time  permit  the  officers  of  the 
district  to  collect  the  taxea  to  be  afterwards  recovered  back 
by  a  multiplicity  of  suits  at  law." 

We  are  of  opinion  that  the  Circuit  Court  properly 
adjudged  that  equity  had  jurisdiction  to  give  full  relief  in 
respect  of  all  matters  in  issue  between  the  United  States 
and  the  defendant  companies. 

We  perceive  no  substantial  error  in  the  decree  passed  by 
the  Circuit  Court.  There  are  some  minor  provisions  in 
each  of  the  contracts  annulled  by  It  which  may  not  be 
regarded  as  in  themselves  beyond  the  power  of  the  con- 
tracting parties,  nor  inconsistent  either  with  the  duties 
enjoined  upon  the  railway  company  by  the  aet  of  1888  or 
with  the  rights  of  the  United  States.  But  they  are  of  so 
llttlu  practical  importance,  and  are  so  interwoven  with,  and 
so  difficult  to  be  separated  from,  the  provisions  found  to 
be  illegal  and  to  stand  in  the  way  of  the  due  execution  of 
the  act  of  Congress,  that  the  Circuit  Court  properly 
adjudged  that  the  contracts  referred  to  should  be  set  aside 
and  annulled. 

The  decree  of  the  Circuit  Court  of  Appeals  ef  January  99, 
189i,  it  reverted  and  aet  atide,  and  the  decree  of  the  Circuit 
Court  of  October  11,  189S,  is  affirmed. 
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It  it  fuirther  adjudged  by  thia  court  that  the  Circuit  Court 
make  a  tuppUmaitai  decree,  enlarging  the  period  within  which 
the  defendants  may  make  aueh  arrangeTnente,  odjuetToenta,  and 
ehangee  a»  sboil  beeoine  neeeesary  by  reason  of  the  annulling 
of  the  conlrocta  of  October  1,  1866,  September  1,  1869,  Decem- 
ber li,  1S71,  and  July  1, 1881,  and  to  carry  out  the  provitiont 
of  the  final  decree  of  that  court.     Jiever$ed. 

Mr.  Justice  Bbbweb  took  no  part  in  the  hearing  or  deci- 
non  of  this  case  on  the  present  appeaL 
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Indiana  Appdlate  Court,  Ftit.  17, 1897. 


Mental  dtatreM  alime  wamnt^  recorerr  of  damages  from  a  tdegnjdi  ooo^ 

paajr  (or  failure  to  deliver  a  meeaage. 
Telegrani  in  words:  "  Cannot  come  to-dar-    '^iU  oome  to-morrow,"  doM 

not  aufficiantlr  appriae  the  telegraph  company  to  which  it  is  in«aeiit«d 

for  transnuMion  that  mental  distreaa  will  be  the  probable  result  of  fait 

nre  to  deliTer. 
niysioal  discomfort  of  a  woman  la  walking  four  blooka  and  cuTTing 

heavy  bundles  does  not  warrant  jeoovery  against  tel^raph  comp«Df 

whose  negligent  faihire  to  deilfer  a  telegmm  cavisod  hpr  soch  exertion. 
Complaint  held  sufnoient  to  permit  reooveij  of  actual  damages. 
Cases  of  this  series  oited  in  opinion,  appearing  ia  bold  faced  tjpe:  Seat  f, 

IT.  [7.  2U,  Co.,  ToL  8,  p.  «40;   MeAUen  v.  W.  U.  TeL  Co.,  toL  a,  p.  TBI 

Appbal  by  defendant  from  judgment  of  Circuit  Cour^ 
Monroe  county.     Facts  stated  in  opinion. 

Loudon  &  Loudon,  for  appellant. 

Baet  &  Miller  and  James  E.  Steele,  for  appellee. 

CousTOCE,    0.    J.:   The    appellee    sought   to    reeorer 
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Under  this  latter  nile,  speculatiTe,  contingeat  and  remote 
daniages,  which  canDOt  be  directly  traced  to  the  breach 
complained  of,  are  excluded.  .  .  .  The  damages  must 
be  such  as  the  parties  may  fairly  be  supposed  to  have  con- 
templated when  they  made  the  contract.''  Leonard  v. 
N.  ¥.,  Albany  k  Bv,ffalo  Electro. Magnetic  Tel.  Co.,  41  N. 
Y.  544. 

In  Baldwin  v.  United  States  Tel.  Co.,  46  N.  Y.  744,  speak- 
ing for  the  court,  Allbn,  J.,  says:  "Whenever  special  or 
extraordinary  damages,  such  as  would  not  naturally  or 
ordinarily  follow  a  breach,  have  been  awarded  fomon-per- 
fcHrmance  of  contracts,  whether  for  the  sale  or  carriage  of 
goods,  or  for  the  delirery  of  messages  by  telegraph,  it  has 
been  for  the  reason  that  the  contracts  have  been  made 
with  reference  to  peculiar  circumstances  known  to  both, 
and  the  particular  loss  has  been  in  the  contemplation  of 
both,  at  the  time  of  making  the  contract,  as  a  contingency 
that  might  follow  the  non-performauce.  .  .  .  When 
a  special  purpose  is  intended  by  one  party,  but  is  not 
known  to  the  other,  such  special  purpose  will  not  be 
taken  into  account  in  the  assessment  of  damages  for  the 
breach." 

Thompson,  Electricity,  sec.  313,  says:  "A  uegative 
brief  statement  of  this  rule  is  that  there  can  be  no  recovery 
for  a  loss  arising  from  specific  circumstances  not  com- 
manicated  to  the  company  at  the  time  when  the  dispatch 
is  delivered  to  it  for  transmission,  or  before  it  has 
assumed  the  undertaking,  or  before  the  time  has  elapsed 
within  which  it  has  become  imoossible  for  it  tn  nnrfnrm  it 
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Cto.,  123  iDd.  294;  W.  V.  IW.  Co.  v.  Sfrofenwier,  6  Ind. 
App.  126;  W.  U.  Tel.  Co.  t.  Newhoute.  6  Ind.  App.  422. 

The  courts  which  hold  that  damages  for  mental  saffering 
aloDB  may  be  recovered  base  the  recovery  upon  the  fact 
that  the  language  of  the  messags  gives  direct  notice  to  thfl 
telegraph  company  that  the  message  concerne  aueh  event 
or  eveatB  as  that  negligence  on  the  part  of  the  company  is 
likely  to  be  followed  by  mental  distreaa.  The  telegraph 
company,  then,  has  the  measure  of  responsibility,  and  ia 
held  liable  for  special  damages  for  aegligence.  Grosw. 
Electricity,  sec.  649.  The  language  of  the  message  of 
appellee,  "Cannot  come  to-day.  Will  come  to-morrow," 
did  not  advise  the  company  that  a  failure  to  deliver  it 
would  be  likely  to  cause  mental  distress.  It  does  not  even 
request  any  one  to  meet  her  at  the  station.  It  doea  not 
suggest  that  humiliation  or  mental  distress  would  reason- 
ably result  from  the  failure  of  the  person  to  whom  it  was 
addressed  to  be  present  upon  her  arrival  at  the  place  of 
destination. 

The  physical  discomforts  of  which  plaintiff  complains, 
occasioned  by  her  walking  and  carrying  heavy  parcels 
from  the  railroad  station  to  her  home,  a  distance  of  four 
blocks,  are  damages  too  remote  to  permit  a  recovery. 
Upon  this  branch  of  the  case  we  cite ;  Stafford  v.  W.  V. 
Tel.  Co.,  73  Fed.  Rep.  273;  MeAUen  r.  W.  U.  IVs£.  Co., 
70  Tex.  243;  W.  U.  Tel.  Co.  v.  Smith  (Tex  Sup.),  13 
S.  W.  Rep.  169. 

Ib  Stafford  v.  W.  U.  Tel.  Co.,  tupra,  plaintiff,  who  was 
traveling  with  her  Mck  mother,  gave  to  a  telegraph  com- 
pany, at  a  station  on  ber  route,  a  message  addressed  to  her 
brother,  as  follows:  "Mother  sick.  Meet  us  this  evening 
at  D."  The  company  failed  to  deliver  the  message.  The 
court  held  that  damages  caused  to  the  sender  by  beiag 
compelled  to  search  at  night  in  a  strange  place  for  her 
brother's  residence,  with  exposure  producing  illness,  or 
caiued  either  to  the  sender  or  addressee  hy  the  death  of 
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demurrer  was  sustained,  and  judgmeat  entered  thereon  (or 
the  defendant  for  costs.  The  plaintiff  alleges  error  in  this 
ruling  of  the  court,  and  presents  it  here  by  petition  in 
error. 

U.  Eoyt,  for  plaintiff  in  error. 

Karnes,  Holme$  &  Krauthoff,  AHImt  Francis  Smith  and 
Qeorge  H.  Fearons,  for  defendant  in  error. 

Allen,  J.  (after  stating  the  facts) :  The  contention  od 
behalf  of  the  plaintiff  is  that  be  was  not  a  party  to  the 
contract,  and  is  not  bound  by  its  terms;  that  the  defend- 
ant is  a  corporation,  enjoying  corporate  privileges  derived 
from  the  public,  and  charged  with  the  performance  of  cer- 
tain public  services;  that,  by  reason  of  its  relations  to  the 
public,  it  was  bound  to  correctly  transmit  and  promptly 
deliver  the  message  to  him. 

The  claim  of  liability  because  of  a  failure  to  perform  a 
public  duty,  independent  of  any  contract,  finds  some 
support  in  the  authorities.  26  Am.  &  Eng.  Enc.  Law, 
826;  Thomp.  Elect,  sec.  427.  It  will  be  noticed  that  thit 
ia  not  an  action  to  recover  damages  for  delivering  s 
changed  message,  whereby  the  receiver  was  misled.  Id 
such  a  case  it  may  well  be  argued  that  a  liability  arlseG 
from  the  wrongful  act  of  the  defendant  in  delivering  to 
him  a  false  message,  whereby  he  is  misled  to  his  injury, 
and  that  this  liability  is  wholly  independent  of  any  con- 
tract made  by  the  sender  of  the  message  without  authority 
of  the  receiver.  In  this  case,  however,  the  plaintiff  was 
not  misled  by  any  act  of  the  defendant.  The  defendant, 
at  most,  merely  failed  to  perform  its  undertaking  to 
promptly  transmit  and  deliver  the  message.  Just  bow  a 
liability  to  perform  that  service  can  arise  independent  of 
any  contract  with  the  sender  of  the  message,  we  are 
unable  to  perceive.  A  telegraph  company  certainly  is 
under  no  obligation  to    transmit  messages  except  when 
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motion  for  a  new  trial  having  been  denied,  it  proeecutes 
this  appeal. 

The  first  and  second  grounds  for  a  new  trial  need  not  be 
noticed.  The  third  ground  is  that  the  verdict  is  not 
austainsd  by  sufficient  evidence,  and  is  contrary  to  law. 
There  was  proof  produced  by  appellees  conducing  to  show 
that  they  had  a  load  of  mules  at  the  time,  which  they 
could  and  would  have  shipped  to  Atlanta  the  2l8(  of 
December,  1893,  if  the  message  bad  been  delivered  to  J. 
W.  Bussell  within  a  reasonable  time  after  it  reached 
Franklin,  and  that  they  sustained  a  loss,  by  reason  of  not 
shipping  the  mules  on  that  day,  to  the  amount  of  more 
than  1125;  hence  the  jury  were  authorized  to  find  the 
amount  named.  This  case  is  unlike  the  case  of  Smith  r. 
W*  U.  2W.  Ck>.,  reported  in  83  Ky.  104.  The  damages  in 
this  case  at  bar  were  not  remote  or  speculative,  in  a  legal 
sense. 

Instructions  Nos.  1,  2,  3  and  4  given  by  the  court  were 
as  favorable  to  appellant  as  it  was  entitled  to;  and,  if  this 
be  true,  then  the  instructions  asked  by  appellant  were 
properly  refused  by  the  court. 

It  is  very  ably  argued  by  appellant's  counsel  that  the 
printed  terms  on  the  back  of  the  paper  on  which  the  mes- 
sage was  sent  were  assented  to  by  the  sender,  aad,  there- 
fore, became  a  part  of  the.  contract,  and  binding  upon  the 
sender  and  receiver,  and  it  is  especially  insisted  that  the 
stipulation  as  to  repeating  the  message  is  a  complete  bar 
to  a  recovery  of  more  than  58  cents,  the  amount  paid  for 
the  sending  of  the  message ;  and  we  are  referred  to  various 
dftcisions  of  the  courts  of  last  resort  in  support  of  that  con- 
tention. It  is  true  that  in  Camp  v.  this  appellant,  1  Mete. 
(Ky.)  164,  the  same  or  a  similar  stipulation  as  the  one  in 
question,  as  to  the  repetition  of  messages,  was  held  to  be 
valid,  but  that  case  was  decided  in  1858,  and  before  the 
adoption  of  the  present  Constitution ;  and  it  will  also  be 
seen  that  there  was  no  allegation  by  plaintiff  that  the  mis- 
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imposed  hj  Bection  3706,  How.  Ann.  St.  (being  sectioD  14, 
Act  No.  69,  Acts  1851,  entitleii  "An  act  to  authorize  the 
formatioD  of  telegraph  compaDiea"),  cannot  be  applied  to 
ti  railroad  company  incorporated  under  the  general  rail- 
road laws,  nor  to  any  person  or  corporation  other  than 
telegraph  companies  incorporated  under  the  aboye  act. 
(2)  That  the  defendant  is  engaged  in  interstate  business, 
and  that  the  penalty  imposed  by  the  Michigan  statute 
(section  3706)  upon  a  company  so  engaged,  and  applied 
to  interstate  business,  is  in  violation  of  the  Constitution 
of  the  United  States.  (3)  That  the  court  erred  in  finding 
as  a  faet  that  the  defendant  did  not  transmit  the  message 
with  impartiality  and  good  faith,  and  in  refusing  to  find 
that  the  message  was  not  transmitted  because  of  mistake 
or  oversight,  and  that  it  was  not  withheld  intentionally, 
or  because  of  any  discrimination,  impartiality  or  bad 
faith.  (4)  That  the  penalty  allowed  by  the  statute  can  be 
recovered  only  for  the  wilful  withholding  of  a  dispatch  as 
a  discrimination  against  the  sender,  and  because  of  parti- 
ality and  bad  faith;  that  it  cannot  be  recovered  for  mere 
failure  to  transmit  without  any  wrongful  motive. 

We  need  discuss  but  one  question.  The  finding  of  bad 
faith  has  no  support  by  the  proofs.  It  is  also  contradicted 
by  the  further  finding  of  the  court  that  the  message  was 
misplaced  by  defendant's  agent  at  Grand  Kapids,  and  so 
escaped  the  attention  of  the  operator,  and  was  not  sent. 
The  evidence  supports  this  finding.  There  is  a  material 
distinction  between  mistake  or  oversight  and  partiality  and 
htkA  fnith       Thfl  Rt.fil^iitH  imnnfiflfi  thn  dtitv  tn  trftnnmit  thhs- 
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bre&ch  of  duty  in  three  cases — bad  faith,  partialitjr 
and  disciiminatioii ;  and  the  complaint  before  us 
■hows,  at  most,  a  mere  neglect  of  duty,  and  entirely 
fails  to  show  bad  faith,  partiality  or  discrimination." 
See,  also,  W.  U.  Tel.  Co.  t.  Swain,  109  Ind.  406;  W.  U. 
Tel.  Co.  V.  Qri^n  (Ind.  App.),  27  N.  E.  Rep.  113;  W.  V. 
Tel.  Co.  V.  Rtmniree  (Ga.),  18  S.  E.  Rep.  979;  Wolf  v.  W. 
V.  Tel  Co.  (Ga.),  19  S.  E.  Rep.  717;  Frauenthal  t.  W. 
V.  TO.  Co.f  60  Ark.  78;  Baiiimore  &  0.  Tel.  Co.  t.  State, 
and  W.  U.  Tel.  Co.  v.  Sloan  (Ark.),  6  S.  W.  Rep.  61S. 

The  court  should  have  found,  noder  the  evidence,  that 
the  mere  fact  that  the  telegram  was  mislaid  and  forgotten 
by  the  agent,  and  in  consequence  did  not  come  to  the 
notice  of  the  operator  of  defendant,  was  a  mere  neglect  of 
duty,  and  that  no  bad  faith,  within  the  terms  of  the  statute, 
was  shown,  and,  upon  such  finding,  have  entered  judg- 
ment in  favor  of  defendant.  The  judgment  of  the  court 
below  must  be  reversed,  and  judgment  entered  here  in 
favor  of  defendant,  with  costs  of  both  courts.  The  other 
justices  concurred. 
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GOMPAHY. 

lBm$»^ipt  Suprtme  Cvnrt,  Junt  S,  ISSS. 
(niUsa.  lOBO.) 

Hm  MBdor  And  the  addraeaee  of  «  telegnun  ftltered  in  the  oonrae  of  tniift- 
miMioti  hftve  each  a  right  of  aotion  kgainst  the  lelegr»i>h  oompMif ,  Tho 
foraMT  w»y  >tM  in  dther  oontrmot  or  tort;  the  l&tter  In  tort. 

Thosaiider  taii«t  liebteto  the  addreoMe  for  toee  due  toeiror  in  tha  tnina- 
misBiaa  of  a  tdegram;  mud  if  heToluntuilymftkeaKoedraoh  loet,  h«h«a 
no  oMiae  of  aotioo  aKainst  the  aotapamj  for  hia  reooupniait,  Th* 
«  ihonU  have  been  remitted  to  ita  own  adaqoate  remedy. 
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6tiO),  dMided  io  1889.  This  case  contains  an  exhaustive 
re'vie'w  of  the  authorities,  and  holds  that  the  nainds  of  the 
parties  in  case  of  an  altered  message  have  never  met,  and 
that  neither  can  be  bound  to  the  other  unleaa  the  tele- 
graph oompan;'  is  the  agent  of  the  sendee,  and  thiB  is 
repudiated  on  principle  and  authority.  The  English 
view,  in  so  far  as  it  predicates  the  right  of  the  sendee  to 
sue  on  contract  alone,  leads  to  one  verj  manifestly  unjust 
result,  to  wit,  that  since  the  sendee  cannot  sue  the  com- 
pany (as  held  in  Playford'a  cate,  tupra)  nor  the  sender  (aa 
held  in  Henkel's  case,  tupra),  he  is  remediless. 

According  to  what  is  called  the  American  doctrine  (Gray 
on  Tel.  sac.  104,  note  3;  Thompson  on  Electricity,  sec. 
426),  the  affirmative  of  the  proposition  under  discussion  is 
maintained ;  representative  among  the  cases  so  holding 
being  Bose's  case,  Allen's  Tel.  Cas.  337,  in  which  case 
the  principal  was  disclosed,  and  the  agent  not  bound.  In 
De  Ji-uiU  V.  Td.  Co.,  30  How.  Pr.  (N.  Y.)  403,  it  was  held 
that  the  party  interested  in  the  dispatch,  whether  sender 
or  sendee,  was  the  one  who  really  contracted  with  the 
company,  and  that  such  person  could  sue  in  contract.  In 
r«t.  Co.  V.  Dryburg,  35  Pa.  St.  298,  the  Supreme  Court 
held  that  the  company  was  the  agent  of  both  sender  and 
sendee,  upon  very  unsatiafactory  reasoning,  and,  hence, 
either  could  sue  in  contract. 

Turning  from  thia  view  of  the  right  of  the  sendee  to  sue 
the  company  in  contract,  and  putting  the  right  to  sue  on 
the  ground  that,  in  case  of  delivery  of  an  altered  message, 
upon  which  the  sendee  has  acted  to  his  damage,  the 
sendee's  right  to  aue  is  in  tort  for  the  injury  to  him,  the 
wrong  and  the  consequent  damages,  we  find  this  view 
clearlj  and  universally  upheld  by  the  American  authori- 
tiea.  Gray  on  Telegraph,  sec.  78;  Thompson  on  Elec- 
tricity, sees.  427,  428,  430,  448;  Dryburg's  case,  35  Pa.  St. 
298,  Sliarswood's  opinion;  Rose's  case  ,  Allen's  Tet  Cfti. 
VOL.  VI— 60. 
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to  important  bnsiiieM  affaire  which  required  prompt 
aMention,  bat  it  also,  in  ezpreaa  terms,  demanded  as 
immediate  reply;  and  with  a  full  appreciation  of  its 
importance  as  well  aa  of  its  requirements,  the  defendant's 
manager,  McLean,  sent  it  to  the  plaintiffs  with  directions 
to  the  messenger  boy  by  whom  it  was  sent  to  wait  for  an 
answer.  The  aniwer  wan  obtained  by  the  messenger  and 
securely  placed  in  bis  pocket,  where  it  remained  until  acci- 
dentally disoovered  some  time  on  the  following  day ;  and 
although  he  returned  to  the  defendant's  o£Qce  soon  after 
leaving  (he  plaintiffs'  place  of  business,  it  does  not  appear 
that  either  the  operator  or  the  manager  bestowed  sufficient 
thought  upon  the  subject  to  iaqaire  if  the  plaintiffs  had 
furnished  him  with  an  answer.  These  facts  are  not  con- 
troTorted,  and  it  seems  that  the  defendant  seeks  im- 
munity from  the  negligence  which  they  establish,  gross  aa 
it  is  shown  to  be,  by  a  provision  which  it  haa  incorporated 
into  the  "terms"  or  "conditions"  upon  which  it  eonsents 
to  transact  business  with  the  public,  and  which  is,  In 
effect,  that  whenever  a  message  is  sent  to  its  office  by  one 
of  its  messengers,  the  latter  is  to  be  deemed  the  agent  of 
the  sender.  This  is  certainly  a  moat  remarkable  "regula- 
tion," audit  is  one  of  which,  we  have  no  hesitation  in 
saying,  the  defendant  should  not  be  permitted  to  avail 
itself.  It  is  a  well  known  fact  that,  as  competitive 
agencies,  the  various  telegraph  companies  in  this  country 
have  wires  and  appliances  placed  in  the  stores  and  offices 
of  their  patrons  in  the  larger  cities,  by  means  of  which  a 
messenger  can  be  summoned  from  the  central  office  at  any 
time  to  take  a  dispatch  to  that  office.  These  messengers 
are  in  the  employ  of  the  companies,  and  they  are  sent  in 
reaponse  to  calls  for  their  services  in  order  to  obtain  busi- 
ness for  the  companies, which  they  represent;  and  it  appears 
that  the  defendant  was  at  this  very  time  making  use  of 
this  ageacyjto  increase  its  patronage  in  the  city  of  Buffalo. 
Now,  it  would  be  a  singular  condition  of  affairs  if  a  patron 
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defttb  DOr  for  her  inabilitj  to  be  preasut  at  bis  deatlibed. 
For  it  appears  that  the  telegram  was  sent  after  bis  death, 
RDd  indeed  announced  that  fact.  Was  her  illoesB  thea 
caused  ezclusivol;  lij  inability  to  be  present  at  the  funeralT 
If  not,  how  much  of  her  suffering  was  due  to  the  fact  of 
deatb,  and  how  much  to  the  inability  to  be  present  at  the 
faneral?  These  injuries  are  logically  pertinent.  Tbey 
illustrate  the  purely  arbitrary  character  of  the  award.  It 
va3  small,  it  is  true,  but  n  might  just  as  well  have  been 
smaller  or  larger.  What  is  clear  is  that  it  was  hopelessly 
unc«rtain  and  doToid  of  substantial  foundation.  It  was 
simply — in  part  at  least — a  solatium,  where  a  solatium  is 
inadmissible. 

We  think  the  General  Term  of  the  City  Court  was  fully 
warranted  in  granting,  as  it  did,  a  new  trial,  because  of 
the  trial  judge's  error  with  regard  to  the  damages. 

The  order  of  the  Appellate  Term  should,  therefore,  be 
rerersed,  and  the  order  of  the  General  Term  of  the  City 
Court  a£Brnied,  and  judgment  absolute  ordered  for  the 
defendant,  with  costs  in  this  court  and  in  the  Appellate 
Term,  and  also  in  the  Trial  and  General  Terms  of  the 
City  Court. 

Van  Brunt,  P.  J.,  Ruusby,  O'Bbies  and  Inqkabam, 
JJ.,  concurred. 

Order  of  Appellate  Term  reversed  and  order  of  General 
Term  of  the  City  Court  atSrmed,  and  judgment  absolute 
ordered  for  defendant,  with  costs  in  this  court  and  in  the 
Appellate  Term,  and  also  in  the  Trial  and  General  Terms 
of  the  City  Court. 
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UDreasoDable,  where  the  time  allowed  is  not  too  short  to 
enable  the  party  claimiDg  damages  to  become  aware  of  the 
injury  and  to  present  hia  claim  properly.  The  reasons  for 
this  rule  are  obvious,  and  it  has  been  upheld  vhere  the 
time  was  limited  to  sixty  days,  to  thirty  days,  and  to 
twenty  days,  after  the  filing  of  the  message  for  trans- 
mission, though  the  rules  as  to  the  reasonableness  of  any 
particular  length  of  time  may  change  with  peculiar  cir- 
cumstances. " 

In  W.  JT.  Tei.  Ok  t.  Dwtgherty,  64  Ark.  221,  tbe  views 
of  tbe  court  upon  tbe  proposition  are  expressed  as  follows: 
"We  know  of  no  principle  of  the  common  law  that  would 
prohibit  it.  It  was  not  a  contract  to  cover  the  negligance 
of  the  telegraph  company.  It  was  a  stipulation  against 
tbe  delay  and  neglect  of  the  plaintiff  in  presenting  his 
claim,  and  it  does  not  appear  unreasonable.  By  reason  of 
the  character  of  the  business,  and  the  great  number  of 
messages  sent  over  tbe  lines  of  a  telegraph  company,  and 
tbe  importance  of  early  information  of  claims,  to  enable 
tbe  company  to  keep  an  account  of  its  transactions,  and 
the  impossibility  of  recalling  them  all  and  accounting  for 
them  from  memory  after  the  lapse  of  a  considerable  period 
of  time,  it  does  not  appear  that  a  stipulation  that  a  claim 
for  damages  should  be  presented  in  writing  within  sixty 
days  from  the  time  the  message  is  sent  is  unreasonable. 
Such  a  condition  is  not  only  a  stipulation  against  the 
negligence  of  the  company,  but  it  implies  that  a  liability 
may  be  incurred  for  negligence;  and  it  requires  that  one 
who  seeks  to  recover  damages  for  such  negligence  shall 
present  his  claim  in  writing  within  sixty  days,  or  be  held 
to  have  waived  it." 

In  Kansas,  a  stipulation  that  "no  claim  for  loss  or 
damages  on  live  stock  will  be  allowed  unless  tbe  same  is 
made  in  writing  before  or  at  tbe  time  the  stock  is 
unloaded,"  was  held  to  be  in  contravention  of  no  statute, 
and  repulsive  to  no  consideration  of  public  policy,  and  the 
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and  preserve  the  proper  evidence.  It  is  not  a  regulation 
intended  to  shield  the  company  from  the  ooaaequencea  of 
a  neglect  of  duty  on  its  part,  but  prescribing  a  duty  to  be 
performed  by  the  plaintiff  before  he  should  be  entitled  to 
maintain  hia  action." 

The  following  cases  are  to  the  same  effect:  Sherrill  t. 
W.  U.  Tel.  Co.,  avpra;  Smilh-Frazier  Boot  &  Shoe  Co.  v. 
W.  U.  Tel.  Co.,  49  Mo.  App.  99;  Meimann  t.  W.  U.  TeU 
Co.,  67  Wis.  562;  W.  U.  Ta.  Co,  t.  Meredith,  95  Ind.  93. 

In  Primrose  y.  IF.  JJ.  TeL  Cto.,  14  Sup.  Ct.  1098,  the 
reasonableness  and  validity  of  such  rules  and  regulations 
are  discussed  by  Justice  Gray,  of  the  United  States 
Supreme  Court. 

Concerning  the  ordinary  regulation  which  relieves  the 
company  from  liability  for  its  oegligeQce  in  transmitting 
an  unrepealed  message,  Mr.  Justice  Eabl,  in  Kiley  « .  W, 
V.  Tel.  Co.,  109  N.  Y.,  at  page  235,  says:  "That  a  tele- 
graph company  has  the  right  to  exact  such  a  stipulation 
from  its  customers  is  the  aettlud  law  in  this  State,  and  in 
most  of  the  other  States  in  the  Union  and  in  England." 

It  appearing  that  the  stipulation  under  consideration  has 
been  upheld  and  Enforced  as  a  reasonable  regulation, 
limiting  no  liability,  in  jurisdictions  where,  by  express 
statutory  enactment,  all  contracts  to  limit  such  liability 
are  declared  to  be  null  and  void,  the  right  to  exact,  as  a 
condition  precedent,  compliance  with  reasonable  rules, 
which  in  no  manner  pertain  to  the  carrier's  liability  for 
negligence,  is  not  affected  by  the  provision  of  our  statute 
which  authorizes  a  contract  limiting  the  liability  of  a 
common  carrier. 

In  a  leading  case  {Expre»»  Co.  v.  CaldweU,  21  Wall.  264), 
Mr.  Justice  Stbono,  speaking  for  the  Supreme  Coart  of 
the  United  States,  says:  "The  question,  then,  which  is 
presented  to  us  by  this  record,  is  whether  the  stipulation 
asserted  in  the  defendant's  plea  is  a  reasonable  ona,  not 
VOL.  VI — 63. 
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Thest)  authorities  are  in  accord  with  our  ovd  ease  of 
Olenn  S:  Son  v.  Southern  Eicprcst  Co.,  86  T«Dn.  694. 

Id  that  case  it  was  held  that  a  etipulatioQ  iD  a  receipt 
that  the  express  company  should  not  be  liable  for  money 
lost  by  its  default,  unless  claim  therefor  is  made  in  writing 
at  ita  office  within  thirty  days  after  its  delivery  to  the  com- 
pany, is  reasonable  and  valid;  but,  where  the  failure  to 
make  the  claim  as  required  by  such  stipulation  occurs 
without  fault  or  negligence  of  the  parties  entitled  to  the 
money,  then  such  failure  will  be  excused,  and  will  not 
prevent  a  recovery  for  the  loss. 

We  are,  therefore,  of  the  opinion  the  instruction  asked 
was  properly  refused. 

[The  portion  of  the  opinion  here  omitted  relates  to 
amount  of  damages  and  competency  of  evidence.] 

For  the  reasons  indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  triaL 


WasTSBH  Union  TsLsaBAPH  Coupakt  v.  Naqlb  &  Wiifif. 

Teau  Court  of  CHva  A^taU,  Nix.  18,  095, 

(II  Qt.  App,  6SS.) 

FinxsM  TO  TBAssmr  txlkkav— Nonoa  or  mFOBCAiKi*— Dahaob. 

Telegram  in  words,  "Kiunmerer  renews  orderB,"  followed  by  fnrtber 
words  in  oipfaer,  held,  to  sufficientlj  indicate  the  import&nce  of  pronipt 
delivery,  espeoi&Uy  when  taken  in  connection  with  the  clroumstanDee 
that  the  company's  manager  at  the  initial  officw  knew  the  bmriiw  of 
the  sender  and  addressee,  who  were  partners^  also  knew  that  tkey  wwe 
in  the  habit  of  oorreepouding  with  Kammerer  by  telegraph;  Mtd 
I  related  to  the  boBinesa  in  which  plaintfSe 
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relationship  existing  between  Clara  and  Rufe,  her  mental 
anguish  could  not  have  been  contemplated  by  it,  as  a 
result  of  a  breach  of  the  contract,  when  the  aame  was 
made.  Speaking  for  the  court,  Justice  Henry  said:  "It 
is  well  known  to  the  public,  and  cannot  be  unknown  to 
telegraph  companies,  that  the  utmost  brevity  of  expression 
is  cultivated  in  correspondence  b;^  telegraph.  It  is  as  well 
known  that  that  mode  of  communication  ia  chiefly  resorted 
to  in  matters  of  importance,  financially  and  socially, 
requiring  great  dispatch.  When  such  communications 
relate  to  eicknea  and  death  there  accompanies  them  a 
common  sense  suggestion  that  they  are  of  importance,  and 
that  the  persons  addressed  have  in  them  a  serious  interest. 
It  would  be  an  unreasonable  rule,  and  one  not  comporting 
with  the  uses  of  the  telegraph,  to  hold  that  the  dispatcher 
will  be  released  from  diligence  unless  the  relations  of  the 
parties  concel-ned,  as  well  as  the  nature  of  the  dispatch, 
are  disclosed.  When  the  general  nature  of  the  communica- 
tion ia  plainly  disclosed  by  its  terms,  instead  of  requiring 
the  sender  to  communicate  to  the  unwilling  ears  of  the 
busy  operator  the  relationship  of  the  parties  concerned,  a 
more  reasonable  rule  will  be,  when  the  receiver  of  the  dis- 
patch desires  information  about  such  matters,  for  him  to 
obtain  it  frcun  the  sender,  and,  if  be  does  not  do  so,  to 
charge  bis  principal  with  the  information  that  inquiries 
would  have  developed." 

And  in  Telegraph  Co,  t.  EdaaU,  74  Tex.  333,  where 
.th6  telegram  related  toa  matter  of  business,  the  same  judge 
aaid:  "When  notice  of  the  main  fact  was  given,  we  think 
the  defendant  was  chargeable  with  notice  of  every  inci- 
dental fact  that  would  attend  the  transaction  that  it  could 
then  have  ascertained  by  the  most  minute  inquiry.  Notice 
of  the  main  purpose  was  sufficient  to  put  it  upon  inquiry 
aa  to  the  attendant  details,  and  it  is  chargeable  with  all  it 
could  have  learned  by  such  inquiries." 

In   the  case  at  bar,  appellant's  agents  in  charge  of  its 
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with  due  diligence.  By  the  decision  of  the  Rupret  : 
Court  the  claim  for  damages  was  not  sustained,  and  i  I 
judgment  given  was  solely  for  the  penalty. 

The  only  question,  therefore,  before  this  court  is  whetb  i 
Che    statute  of  the  State  of  Georgia,  providing  for  i.  \ 
recovery  of  such  penalty  is  a  valid  exercise  of  the  power 
the  State  in  relation  to  messages  by  telegraph  from  poiE  i 
outside  and  directed  to  some  point  within  the  State 
Georgia. 

The  plaintiff  in  error  insists  that  the  act  in  question  ie  i 
violation  of  that  portion  of  section  8  of  article  1  of  tl  i 
Federal  Constitution,  which  empowers  Congress  "  i 
regulate  commerce  with  foreign  nations  and  among  tl  i 
several  States  and  with  the  Indian  tribes."  The  validi  ; 
of  the  statute  is  based  upon  the  general  power  of  the  Sta  i 
to  enact  such  laws  in  relation  to  persons  and  proper  ; 
within  its  borders  as  may  promote  the  public  health  ai  t 
public  morals  and  the  general  prosperity  and  safety  of  i  < 
inhabitants.  This  power  is  somewhat  generally  describe  i 
as  the  police  power  of  the  State,  a  detailed  definition  i 
which  has  been  said  to  be  di6Scult,  if  not  impossible, 
give.  However  extensive  the  power  may  be,  it  cann< 
encroaoh  upon  the  powers  of  the  Federal  government : 
regard  to  rights  granted  or  secured  by  the  Federal  Coi 
stitution.  New  OrUam  Oat  Co.  v.  Lmtinana  Light  Ct 
115  U.  9.  650,  661;  Walling  v.  Michigan,  116  U.  I 
446,  460;  Chdf,  Colorado  &  Sante  Fe  Sailvmy  v.  Eefie 
163  U.  S.  98.  It  has  been  settled  by  the  adjudications  ■ 
tbis  court  that  telegraph  lines,  whan  extending  throng 
different  States,  are  instruments  of  commerce  which  a 
protected  by  the  above  clause  In  the  Federal  Constitutio 
and  that  the  messages  passing  over  such  lines  from  oi 
State  to  another  constitute  a  portion  of  commerce  ilse! 
JPen»acola  Telegraph  Cb.  t.  Weatam  Union  TeA 
ffraph  Co^  96  U.  S.  1 ;  XOegrt^h  Co.  T.  Teacas,  105  ^ 
8.  460;  WeBtem  Union,  HOegraph  Co.  T.  PmtiUeto 
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the  telegr^h  company  to  be  acted  upon,  to  exercise  care 
that  the  telegram  so  delivered  should  be  authentic  and 
accurate.  The  cases  of  May  v.  W.  U.  Tel  Co.,  112  Mass. 
00,  and  El-wooi  v.  W.  U.  Tel.  Co.,  45  N.  Y.  649,  sus- 
tain the  right  of  a  person  to  whom  a  telegram  is  addressed 
and  to  whom  it  is  delivered  by  the  telegraph  company, 
10  recover  for  damages  caused  by  negligence  of  the  char- 
acter indicated.  But  a  telegraph  company  cannot  be 
liable  to  a  stranger  to  the  company  and  to  the  telegram, 
— one  to  whom  it  has  never  delivered  the  message,  and 
to  whom  it  owes  no  duty  whatever, — merely  because  be 
had  seen  the  telegram  and  acted  upon  it  to  his  injury. 
W.  U.  TO,  Co,  T.  Wood,  6  0.  C.  A.  432;  57  Fed.  Rep.  471; 
Stmngt  Bank  T.    Ward,  100  IT.  8.   195. 

The  direction  to  the    jury  was  correct  and    the   judg- 
ment is  affirmed. 

NoTt— In  addition  to  the  abore  nineteen  oases,  the  following  have  Fef ei> 
enoe  to  negligence  of  telegraph  oompaniee  in  the  transmiasion  or  dellmr 


Alabama..— W.  IT.  3U.  Co.  v.  Crmoford,  Bnpreme  Conrt,  November, 
1895  (110  Ala.  400). 

Tdegraphoompanies  cannot,  b^  conditions  In  their  blanto,  exempt  tliem- 
■elvea  from  liability  in  oaee  of  onrepeated  meesagee. 

Abxaxus,—W.  U.  Ta.  Oo.  v.  Aubrey,  Supreme  Conit,  Fefavnarr  1, 
ISH  (61  Ark.  013). 
Question  of  damages  onlf  . 

Qboboia.— W.  U.  Td.  Co.  t.  Davit,  Supreme  Court,  Feb.  27,  1896  (B 
Ga.  (120). 

Hdd,  that  upon  the  facta  the  company  was  not  chargeable  with  ne^- 
gence  to  which  the  delay  in  transmitting  the  telegram  was  due. 

Woodbam  v.  W.  U.  Td.  Co.,  Supreme  Court,  June  10,  1S9S  (28  8.  B. 
Rep.  116). 

Aotion  for  penalty  properly  held  abated  by  repeal  of  statute  pending  the 
action. 

Mondon  y.  W.  U.  Td.  Co..  Supreme  Ckwrt,  July  »,  ISOS  (M  Gla.  «8). 
Question  of  measure  of  damages,  and  of  oompetenoy  of  evidenoe  bear- 
ing on  same, 
Mmdon  v.  W.  U.  Td.  Co.,  Supreme  Court,  Oot.  S,  1886  (M  Qa.  788). 


HoConniok  v.  Telegr^tli  Co. 

Per  Cdbuk:  Sinoe  the  deoiaion  trf  this  oase  In  the  lower  cxnut,  the  tel< 
gnph  penalty  acts  having  been  repealed,  the  pnblio  Interests  will  not  t 
Kibeemd  by  an  elaboTBtion  of  the  reaaona  whioh  inflnenoe  Jnatioe  Ated 
80H  to  this  oonolnaion,  and  therefore  he  files  do  opinion.  The  Chief  Ju; 
tica,  dissenting,  adheres  to  his  views  as  expreaaed  in  liis  disnentinc  o^mio 
filed  In  Bfathis  case,  31  a  E.  Rep.  GU,  IOSSl 

liAacaB.^W.  U.  TeLCcY.  I^ean,  Ai^wllate  Court,  Nor.,  1S»  (00  H 
App.  ie4). 

Without  some  evidence  of  knowledge  thereof,  sender  or  addreasee  oai 
not  be  held  bound  by  sUpolation  contained  In  blank. 

W.U.TeLOa.  v.  £ecl:,  Appellate  Court,  Haroh,  ISOS  (S8  m.  App.  SW 

Stipolatioo  requiring  notloe  of  olaim  to  be  preaented  within  aixty  da: 
held  tobereaaonabla.  Certain  ooirespondenoe  haldnottooonotltuteanf 
oient  notioe. 

W.  XT.  TO.  Co.  T.  Hart,  Appellate  Court,  Oct.,  1806  (63  ni.  App.  190). 

A  person  disoovering  that  error  must  have  been  maide  must  use  reasoi 
aUe  and  diligent  effort  to  make  the  loas  aa  small  as  possible. 

Webbe  Y,  W.  U.  3W.  Co.,  Appellate  Court,  Haroh,  ISM  (U  m.  App.  881 

Failure  to  observe  the  stlpulaticai  requiring  notioe  of  claim  tobepr 
■ented  within  sixty  daj^  held  fatal  to  recovery.  Stipulation  held  bindir 
on  plaintiff  who  had  used  simiUr  blanks  for  sixteen  yean  In  hla  bosine 
and  knew  there  were  conditions  printed  In  them,  but  had  never  read  ther 

txi&ASA.—W.  V.  TO,  Co.  ▼.  Cain,  Appellate  Court,  Jan.  9,  ISM  (U  lui 
App.  110). 

Mental  anguish  alone  suffloient  to  warrant  reoovery. 

Iowa.— Tlivlor  t.  W.  U.  ZU.  Co.,  Supreme  Court,  Got.  16, 1691 9i  ] 
W.  Hep.  660). 

The  Bouth  Dakota  statute  Imposing  a  penalty  for  n^ltgenoe  in  tl 
transmiaslon  of  telegraios  has  no  extra  territorial  foroe. ' 

The  South  Dakota  statute  prohibiting  labor  (xl  Sunday  ia  no  defence 
an  action  for  damages  for  delay  of  a  telegram  relating  to  tranaportation 
horses  through  that  State  on  Sunday. 

BrvrnfiOd  v.  W.  U.  ZU.  Co.,  Supreme  Court,  April  II,  1096  (66  N.  t 
Rep.  898). 

In  an  action  for  delay  of  a  telegram,  reoovery  held  precluded  by  failu 
to  prove  time  of  delivery  at  initial  or  receipt  at  terminal  ofSoe. 

EauSAS.— TT.  V.  Td.  Co.  v.  ITooda,  Supreme  Court,  Hay  9,  1896  ( 
Kan.  787). 

If  the  addreasee  of  a  telegram  has  both  a  place  of  businees  and  a  re 
dence  at  the  place  where  the  terminal  offloe  is  located,  the  company  shon 
deliver  the  measage  either  to  some  one  In  charge  at  the  place  of  bnsim 
or  to  some  member  of  the  family  at  the  rmidenoe. 

Heasnre  of  damages  for  failure  to  deliver  oommerolal  telegram. 

Dn^  of  addressee  to  reduce  injury. 


McCormlcfc  t.  T^Ugr^A  Co. 

Oompaor  Uabls  to  benefloiur  of  telegram,  tbongh  otbet  thvi  Mnder  or 
■rtilinnniii.  U  his  intereet  is  diacloaod  by  the  mesaMge. 

Aoofe  T.  TF.  U.  Ttl  Co.,  Court  of  Civil  Appe&Ia,  Feb.  18,  1896  (S4  S.  V. 
Itep.788). 

Notice  of  dftim  presented  within  the  aixtr  days  required  br  stlpulatkn 
In  blank,  but  claiming  foi  damages  to  wife  onlj,  not  availing  u  to  suit 
b7  huaband  for  damages  for  hia  mental  dlBtreee. 

W.  n.  TO.  Co.  V.  Oarrttt,  Court  of  QtH  Appeals,  Feb.  17,  1898  (MS. 
W.  Bep.  «B). 

TelegnqA  oompany  not  liable  for  mental  distreM  of  addreesee  {wevented, 
by  failure  to  deliver  telegram,  trota  visiting  his  dying  step-father,  nnless 
company  iqiprised  ot  tender  and  affectionate  relations  existing  between 

W.U.TiLCo.  y.  tian  diet,  Oowt  of  avil  Appeals,  Feb.  19, 1S9<  (M  S. 
W.  Rep.  447), 

Telegram  announcing  death  of  father  of  addressee  affords  sufficient 
proof  that  the  addressee  was  the  beneHoIary  of  the  tel^pmm  and  of  his 
mental  distress  at  failure  to  attend  the  funeral. 

W.  U.  Td.  Co.  y.  atiiet,  Supreme  Conrt,  March  8,  ISM  (84  B.  W.  Bep. 
488), 

Statements  of  deoeosed  person  whose  illness  was  announced  by  delayed 
telegram.  Indicating  his  desire  to  see  his  brother,  Uie  addressee,  which 
were  afterwards  communicated  to  the  latter,  htld  not  admissible  on  iasua 
of  mental  distress  in  addressee's  action  against  the  company. 

W.  U.  Td.  Co.  V.  iVtistt,  Court  of  avil  An>eals,  Hanh  S,  18M  <»  S. 
W.  Rep.  78). 

Be  nder  of  message  delivering  same  to  agent  of  company  away  frcon  tele 
graph  ofBce,  written  on  plain  paper,  not  bound  by  stipulation  on  blank 
to  which  paper  subsequently  attached  by  agent,  exempting  company  fr>m 
liabili^  on  meaaagea  until  presented  to  and  aoc^ted  at  the  taansmitting 
ofHce. 

Such  stipulation  not  available  as  a  defence,  when  the  injury  would  have 
been  avoided  if  transmiaslon  had  been  promptly  made  after  the  message 
reached  the  office. 

W.  U.  Ta.  Co.  V.  Davb,  Court  of  Qvil  Appeals.  M«ch  14, 1896  (S3  B. 
W.  Rep.  189. 

Facts  held  not  to  warrant  recovery  in  action  for  damages  due  to  delay 
of  commercial  telegram. 

W.  U.  Tel.  Co.  V.  Mauser,  Conrt  of  Civil  Appeals,  March  36, 1896  (8S  9. 
W.  Rep.  886). 

Question  of  pleading  and  evidence. 

W.  U.  Td.  Co,  V.  Stiles,  Com*  of  Civil  Appeals,  Btoch  M,  1896  (KS  8. 
W.  Rep.  76). 

Unavoidable  delay  In  delivery  constitutes  no  breach  of  duty  on  the 
part  of  the  telegraph  company. 


MoCormiok  v.  Telegnq)h  Co. 

nr.  n.Ta.Cfa.-r.  Wdmn,  CMirtof  CiTil  Appeals,  April  25, 18tt(» 
•W.  Rep.  814). 

AddrwBCo  nqr  noover  for  mental  dintrew. 

Componj  bound  to  deUrer  beyond  tree^ohferj  limtt,  U  aolvMit  Mat 
i^reed  to  pay  additional  oboigee  if  the  jdooe  of  addiCM  should  pior*  to 
beyond  the  Una  it. 

IV.  U.  TO,  Co.  V.  Andenon,  Conrt  of  GItII  Appeals,  Vxy  3, 18H  (W 
"W.  Bep.  618. 

Faota  held  to  show  ueg^ligenoe  and  no  oontribntory  oegligenoa. 
TT.  U.  la.  Co.  v.  Draie,  Ooatt  at  ariiApfiuiB,ilAy  W,  18M(HS.  1 
Bep-TBO). 

If  the  sender  oontraot  with  the  oompany  (or  a  special  messeDger 
deliver  the  mesMge  to  the  addressee,  who  resides  four  miles  from  t 
terminal  offloe,  and  guarantee  payment  (or  such  delivery,  the  company 
bonnd  to  deUver  by  special  messenger'  if  the  addressee  wiUi  reaaonal 
diligence  can  be  (ouiid. 

JV.U.Ta.00.  V.  Hargrove,  Court  of  Civil  Appeals,  June  IS,  IBSO  (S6 
W.  Bep.  10T7). 

Company  having  reoeired  message  (or  delivery  at  place  three  m£ 
from  on  offloe,  but  where  the  agent  at  the  initial  office  supposed  the  oo) 
ptuay  hod  an  offloe,  held  liable  for  failure  to  deliver. 

VT.  U.  Td.  Co..  V.  TIsofftM,  Court  o(  CivU  Appeals,  Hard)  T,  18H  (S6 
W.  Rep.  801). 

Company  held  liable  (or  failurs  to  deliTer  telegram  addressed  to  stude 
of  medical  collie  situate  just  beyond  free  delivery  limit. 

JohTuon  V.  W.  n.  TO.  Co.,  Court  of  CivU  Appeals,  Oct.  21, 18M  (88 
"W.  Kep,  «6). 

Husband  Add  not  entitled  to  recover  on  a  oomplaint  alleging  aa  t 
sole  injury  his  wife's  mental  anguish  caused  by  failure  to  receive  a  te 
gram  (rom  him  stating  when  he  woold  be  present  at  the  siok  bed  of  b 
mother. 

W.  U.  Tel.  Oo.  V.  Clark,  Court  of  CivU  Appeals,  Nov.  7,  ISH  (88  &  ^ 
Bep.  S9B). 

A  resident  of  Indian  Territory  may  sue  in  Texas  court  for  breach 

duty  of  a  foreign  telegraph  company  in  respect  to  a  telegram  delivered 

the  company  in  Texas  for  transmissioa  io  plaintiff  in  Indian  Territory. 

Mother,  addressee  of  telegram  announcing  daughter's  illness,  may  mo: 

tain  action  for  failure  to  deliver. 

W.  U.  TV.  Oo.  V.  ffihsoit,  Cjurt  of  Oivfl  Appeals,  Nov.  18, 1896  (89 
W.  Hep.  188). 

Evidence  that  the  sender  told  the  operator  that  the  perscm  whose  dea 
was  annonnoed  by  a  t«legram  was  a  son-in-law  of  the  addrenee,  ploJnti 
and  that  the  plaintiff  would  attend  the  funeral  if  he  received  the  measa 
in  time,   does  not  charge  the  telegraph  oompauy   with  knowledge 


troUar  win  hy  aninmlktad  ipan   wire,  qnaaUon   k«ld 
fnftm  (or  jury. 
•  '  MaAdMsT.  Cantnl  IkUiraf  JEBleo.  Co.  (Cotm.)  ....         Stt 

Qooatloii  proper  for  jury  is  oaae  where  oondnotor  of  txoUaj 
cw  killed  by  ooataot  with  trollej  poit 

FtoM ▼.  Camden,  Ao.  By.  Ck>.  (N.J.) 177 

Banefloiuy  of  telegram  bound  to  reuoiuble  diligence,  on 
learning  of  error,  Ac,  to  reduce  loes. 

Weetem  Union  TeL  Co.  v.  Hart  (HI.) 8T9,  not*. 

^,       •*  "       "      »  T,  Harper(Tex.) 880,noU. 

IkmmtLgtm  Ksd  me»mira  of  daMftvee  &t  error.  *e»  la  iraaa- 
Hlaalon  of  toleBrmme. 

For  delay  of  cipher  dispatch,  of  whose  importanee  it  has  no 
notice,  company  liable  only  to  extent  of  sum  paid  for 
tiansmlesion. 

Fergunon  Brothers  t.  Anglo-American  Tel.  Co.  (Fa).         Sll 

Company  not  liable  for  delay  of  cipher  message  with  nature 
of  which  it  had  no  notice.  Statement  that  It  was  import- 
ant and  request  to  rush  it  not  sufficient. 

Houston,  Ae.  Tel.  Co.  t.  Davidson  (Tex.) 880,  note. 

Telegram  in  words  "Kammerer  renews  orders,"  followed  t^ 
further  words  in  cipher,  with  other  oircumstanoee,  held  to 
Buffloiently  indicate  importance  of  prompt  delivery  to  war- 
rant recovery  of  actual  damages. 

Western  Union  Tel.  Co.  t.  Nagls  *  Winn  (Tex.) 841 

Telegram  In  words  "  Gouie  at  once.  Bring  father  to  seoore 
my  bond,"  held,  with  other  oiroumstanoes,  sufficient  notice 
of  importance  of  telegram  to  warrant  verdict  awarding 
damages  for  injury  due  to  detention  in  jail. 

Weetem  Union  TeJ.  Co.  v.  Qoaaett  (Tex.) M7 

Where  result  of  error  in  transmission  of  telegram  is  loss  on 
sale  of  real  estate,  measure  of  damages  against  company 
is  amount  of  such  loss. 

Reed  V.  W.  U.  Tel.  Co.  (Ho.) 7W 

Lev  of  proqMotive  profits  held  proper  element  of  damagea. 

Weetem  Union  Tel.  Co.  v.  NagleA  Winn  (Tex.)  ....         SU 

Gains  prevented  are  an  element. 

Fairley  T.  W.  U.  Tel.  Co.  (Hiss.) 670,  note. 

$450  not  exoeaslve  for  failare  to  deliver  telegram  Mmonnolng 
death  of  child. 

Western  Union  Tel.  Co.  v.  Oneot  (Tex.) 877,  note. 


jb.Goot^le 


Baa  right  to  aMome  that  troUe^  oar  approaching  him  along 
road  impaHable  ezoept  on  track  wonld  stop  before  reaob- 
Ing  htm;  he  seeing  the  oar  when  eO')  feet  away,  but  oall- 
fng  to  motorman  only  when  oar  86  feet  away. 

DelanejT.  YonkersR.  Co.  (N,  Y.) 618,  n 

Person  traveling  along  or  aoroai  trolley  railway  not  bound 
to  same  diligence  as  in  oaae  of  steam  railway. 

HallT.  Ogden  City  St.  By.  Co.  (Utah) 

Rules  which  govern  traveler  in  approaching  steam  raQway 
at  crossing  do  not  gorem  in  case  of  elecbric  street  rail- 
way. 

Citlnn'B  St.  By.  Go.  ▼.  Albright  Ond.) 618.  n 

firaoavlUe St.  Bailroad  Co.  T.  Gentry  (Ind.)   ...        618,  n 

Bule  requiring  traveler  to  both  look  and  listen  before  oross- 
iag  steam  railway  does  not  neoessarily  apply  in  case  of 
trolley  railway. 

BrosekT.  Steinway  By.  C!o.  CK.  Y.) 

Consolidated  TnoUon  Co.  T.  Soott  (N.  J.) 

Bobbins  v.  Springfield  St.  By.  Co.  (Haas.) 

Not  bound  to  stop  as  well  ss  look  and  listen  unless  by  ressm 
of  some  oiroumstanoe  ordinary  ]»^enoe  requires  it. 

Evansrille  St.  Bailway  Co.  t.  Gentry  (Ind.) 618,  n< 

Bound  to  look  and  listen  before  crossing  tracks  of  eleotrlo 

railway,  same  as  before  orossing  bracks  of  steam  railway. 

Everett  T.  LoB  Angeles  Consol.  Bleo.  By.  Go.  (Cal.).  ■ 

Bound  to  look  to  ascertain  whether  prudent  to  attempt 

crossing,  and  should  look  at  time  and  place  where  it  may 

be  effeotive. 

Snider  T.  N.  0.  A  Carrollton  R  Co.  (La.) S15,  nc 

Not  bound  to  look  both  ways  for  approaching  troUey  oars. 
Seigrist  V.  Citizens' Bapid  Tnuis.  Co.  (Tenn.) 

Not  absolved  from  duty  of  vigilance  by  faot  of  rule  or  cus- 
tom of  company  requiring  all  oars  to  stop  bef<Nre  passing 
car  stopped  at  station. 

Doyle  v.  T^  AJbany  Bailway  (N.  Y.) 

TTliite  no  one  should  be  held  to  degree  of  care  and  cautfon 
beyond  his  years,  boy  over  eleven  years  old  cannot  be  re- 
lieved from  exercise  of  all  care  and  prudence. 

McLaughlin  V.  N.  O.  &  CarrolltOQ  B.  Co.  (La. }._ 

Fassenger  In  vehicle,  injured  by  collision  with  trolley  car, 
not  chargeable  with  contributory  negligence  of  driver  of 
vehicle. 

Stiauas  V.  Newburgh  Elec  By.  Go.  (N.  T.) 618,  n 


K,  molte  to  Jtow  ohiiar»  of  Ibn.  .od  flv.  r«.r,  to  ^ 
lo  .tnt  wbor.  trolkr  om  (miumtir  !«».  "1  to  «»l 
thorn  on  MtandB  wheio  thoy  moat  otom  tiook. 

Albert  T.  The  Albooy  Railway  (N.  Y.) 

rraon  who,  alighting  tom  trolley  ear  on  •?•  ■'W~«;f|^ 
^i  intonded  lor  ooe  of  i«»ng».,  w«i  kJtod  by  «.  on 

^Sl01traok.b.id  obargeablo  with  oonfibuto»y  mjU- 

genoe  which  h«rredreooT«ry. 

MoLeod  V.  Graven  (U.S.) o""! 

PUntU  held  properly  nonmltoi  lor  oontrltaitory  negU- 

'"'^^In  V.  MaoonConiwl.  8t.Ey.Co.Caa.) •W, 

Jndgment  (or  defendant  afflnned  heoanie  ol  oentrlbolorr 

•*K'o«d».B.ii=ra<y8t.Ey.oo.(wiii.) n>. 

Held  not  contributory  negUgenoo  per  «k-  m.  (ii 

ic.««n.pt  to oro«  track  in  (tonl  ot  troUej  oar  MO  feel 
away  and  running  rapidly.  /—  , , 

Coofloiidated  TracUon  Co.  t.  Lombertaon  (W.  J.) 

TO  attempt  to  oro«  eleotrlo  «reet  taUww  a»ok  ■»  ■^eot 
oroedng  when  approaching  oar  1»  rf^^V- 
^toiiemianv.  Union  Hallway  Co.  (N.Y.) 

Po,  traveler  ha-ring«»n  car  approaohing  M  or  »»?"«• 
a JJ  wSle  he  ™  only  t«.  teet  Irom  tn«,k,  to  attempt  to 
oroes  without  looking  again. 
^,lgri*v.atiaen.'BapidTran»Co.(TBnn.) 

Kcrpe»»n.pproaoUng.tr,ot  railway  «>or.iO  ftotto  front 
ol  trolley  oar  toatten.pt  to  croes,  even  II  be  .aw  car. 

Brorek  V.  Steinway  Ey.  Co.  (N.T.) 

•ft,  fall  10  look  In  each  direction  before  croeeing  track  of 
eleotrlo  street  railway.  „  ,-^,.,, 

Cincinnati  3t.  Ry.  Co.  v.  Snell  (Ohio) 

Kor  person  having  looked  for  car  once  on  entering  .tteej 
'^T^ten.otlng  alloy,  and  eee.  none,  to  ore  track 
without  looking  Bcoond  time. 

Hall  V.  Ogden  City  81.  By.  Co.  (Utah) 

For  perra.  whc«.  attention  wa.  di«r»>ted  ^runaway 
iam,  to  go  upon  track  ol  trolley  raUway  at  oro«lng  with- 
out  looHng  both  ways  lor  approaching  cars. 

City  Eleo.  Hy.  Co.  V.  Jones  (El.) 

»or  penion  driving  on  tr».k  to  m«  Imm  out  on  receiving 
warning  of  approeching  cm. 

Camden,*o.Ry.  Co.  V.Preston  (H.J.) 


DyDAmos,  switcbboarda,  polM  «nd  wtow,  held  parmutl 
nther  than  real  property'  for  puipoata  ti  t&xation. 

Ntwport  lUnmlnattng  Uo.  t.  N«vport  AaaetBom  (R,  L)         flt 

PiodaotioB  k  manubotore  within  i—ntng  of  statute  ex- 
empting nAnnfaatiiring  oorporaiioBa  from  taxation  on 
capital  itook. 

Fe<9te  ▼.  Ckmpbell  (No.  1)  (N.  T.)  Ol 

Company  net  aosoc^  fi*  manufaetari&g  indnatry  ao  as  to 
be  exempt  tam  taxation. 

Frederiok  Bee  Lt.  ft  PoTsr  Go.  v.  Kajor,  Ao.  of 
Frederiok  atr(Hd.) M 

Oompanr  owning  and  leasing  patents  relating  to  electrloitr, 
but  itself  miming  no  wires  and  furnishing  no  eleotrlo 
I   light,  not  iiMiiiifiiitni[ii|i  oorporation  ao  as  to  be  exempt 
from  tazatisa  eails  capital  stook. 

Peopl*  ▼.  OanqAeU  (No.  3)  (N.  T.) Oi 

Djr\Amt»  aarf  oAar  elaetrioal  maohinery  placed  bj  tenant 
It  tB  furnisb  power  for  electrio  lighting 
a  remorabls  by  tenant  during 
histetaa. 

Usbe  T.  Meoiai  (Or*.) 067,  note, 

Hnnioipal  oprpoHitiaw  Mrtbociasd  1^  virtue  of  general poUoe 
g  plant 

h(Wls.) e78,notfc 

Legislature  has  power  to  tMaoriae  municipal  corporations 
to  manufacture  and  aupply  alsetrioitj  for  lighting,  both 
publio  and  private. 

Jacksonville  Elec  Lt.  Co.  v.  Jaeksonville  (Fla.) 8S8 

Unnlcipal  oorporation  held  empowcnd  nettber  by  oharter 
nor  by  general  statute  to  erect  and  naintain  electric 
light  plant  to  light  its  streets. 

SUta,HaweU  Pros.  v.  HUviUe  (N.  J.). 878,  not*. 

■Uetrto  fllwy  bbA  aleotrie  rkllwaj'  eanp«nl««.  (See 
also,  '-Dii^r  lo  Humngera,"  "DxUy  to  Traveler^,''  "DiUjf  of  Fat- 
mngtra,-  "Drttg  ^  IVaeelers.-) 

Trolley  system  impoaea  additional  sHvttnde  oa  land  owned 
in  fee  by  abutting  owner. 

Clark  V.  Middtetown-Qoaben  Ttaotion  Co.  (N.  T.). ...  149 

Injunction  against  oonstruotion  refused  acalnat  abtttttac  """ 
owner  In  oity  where  fee  of  streets  Is  ia  ctty  in  trust  ttar 
pnblio  use,  on  ground  that  it  will  impair  his  aaaomont  <( 
Ingress  and  egress,  since  he  has  remedy  In  damagea 

HaskeUv.  Denver  Tramway  Co.  (CoL) MM.  note 


by  Google 


p. 
hlmtting  IlBrbllity  of  t«leBr«ipli  «<wipftikl*a  1^  eoBtnkett 
tor  Hfcwifcge*  e*na«d  by  error,  deUy,  «te..  In  trkoamla- 
■Un  and  daliTerr  of  messacaB.    (See  NoTX,  p.  803.) 

Prohibited  hy  Eeutaoky  oonntitntion. 

Weetern  Union  Tel.  Co.  t.  Eubank  &  Riim«11  (Kj.)., 

Companies  cannot  oontroot  for  exemption  from  oonao- 
quencee  of  their  own  negllKenoe. 

Eeed  T.  W.  U.  Tel.  Co.  (Mo.) 

Companies  cannot  oontmot  for  exemption  from  oonM* 
quencee  of  groee  negligence. 

Dixon  T.  W.  U.  Tel.  Co.  (N.  T.) 

WillT.  Postal  TeL  Cable  Co.  (N.  T.) 

Unrepested  message  stipulation  held  valid. 

E.  P.  Cowan  Lumber  Co.  v.  W.  V.  Tel.  Co.  (Mo.)       876,  n 
JarboeT.  W.  U.Tel.  Co.  (Mo.) 876,  n 

Does  not  relieve  oompany  from  liability  for  oonseqnenoes  of 
ito  own  negligence. 

Mitchell  V.  "W.  U.  TeL  Co.  (Tex.) 877,  a 

Western  Union  TeL  Co.  v.  Nagle  &  Whin  (^Tex.) 

Unrepeated  message  atipulatlon  held  invalid. 

Western  Union  Tet.  Co.  V.Crawford  (Ala.).  ...       S74,  ■ 

Company  must  prove  that  sender  signed  Uank  or  anUior- 
ized  ite  signatare. 

Western  Union  Tel.  Co.  v.  PoweU  (Va.) 

Stipulation  binds  sender  using  blank,  although  he  did  not 

IMxon  V.  W.  U.  Tel.  Co.  (N.  T.) 

Neither  sender  nor  addreosee  can  be  held  bound  by  stipnlo- 
tion  in  blank  without  some  evidenoe  of  knowledge  thereof. 
Western  Union  Tel.  Co.  v.LToan(IU.) 876,t 

Sender  of  message  delivering  same  to  agent  of  oompanj 
away  from  telegraph  office,  written  on  plain  paper,  not 
bound  by  stipulation  oa  blank  to  which  paper  eabae- 
quently  attached  by  agent,  exempting  company  from  lia- 
bility on  meesogee  until  pteeented  to  and  aooeptod  at 
transmitting  offlc«. 

Such  stipulation  not  available  as  defenco,  when  Injury 
would  have  been  avoided  if  transmission  had  been 
prtanptly  made  after  message  reached  offioe. 

Western  Union  Tel.  Co.  v.  Fruett  (Tex.) 878,  i 


■iilSoteii.t  notlM  of  meotal  dlBtrMS  aa  fsobabte  result  of 

failure  to  deliver. 

Western  Union  Tel.  Co.  t.  Bandlee  (Tex.) 878, 

Wcotem  Union  Tel.  Co.  T.BmiUk  (Tex.) 177, 

Dsmsgee  to  aAiteneo  for  mental  distress  doe  to  failure  to 
deliver  telegram  b7  wbloh  he  was  prevented  from  Tfeiting 
his  dying  step-father  not  allowed  in  absenoe  of  notice  of 
afllsotionaU  relatione  between  them. 

Western  Union  Tel.  Co.  v.  Garrett  (Tex.) 878, 

Evidence  of  oompany's  knowledge  of  affectionate  relatlona 
insaffloient  to  anthoriEe  damnges  for  mental  distress 

Weatem  Union  Tel.  Co.  v.  Gibson  (Tex.) 879, 

Telegram  in  words  "  Cannot  oome  to-day.    Will  oome  to- 
morrow," not  snfflotent  notioe  to  tel^raph  ooropany  that 
mental  distress  will  be  probable  result  of  failure  to  deliver. 
Western  Union  TeL  Co.  v.  Btyaot  (Ind.) 

Glronmstanoes  held  not  to  warrant  reoovery  of  damages  for. 
Western  Union  TeL  Co.  r.  Birohfield  (Tex.) 880, 

Evidence  held  inadmissible  on  issue  of. 

Weetem  Union  Tel.  Co.  v.  Stiles  (Tex.), 878, 

Husband  not  entitled  to  recover  for  wife's  mental  anguish 
Johnson  V.  W.  U.  Tel.  Co.  (Tex.). 679, 

WUbtftmu  talasrKpb  stMtnte. 

Imposing    penalty     for    failure    to    transmit     mossagai 

with  impartiality  and  good  faith,  does  not  attach  ia 

OMe  where  def&ult  due  wholly  to  oversight  and  aooidrait> 

Weaver  V.  Grand  Rapids,  fto.  B.  Co.  (Hioh.) 

Mvnlefpftl  oontrol  of  slacrtrieftl  Mppllmaeaa  In  U^waTib 
mnd  UMsaa  fk*    (See  Non,  p.  106.) 

Statute  granting  franchise  to  electrical  company  held  sub- 
ject to  rights  of  municipal  authorities  for  public  benefit. 
Edison  Elec.  Ilium.  Co.  v.  Hooper  (Md.) 

Ordinance  grsntlng  frauohJee  to  maintain  eleotrio  lighting 
apparatus  in  streets  cannot  be  changed  'or  repealed  by 
municipal  aathoritiee,  in  abeenoe  of  oonBtltutional  or 
statutory  permission,  or  right  reserved  in  ordinance. 

Levis  V.  Newton  (U.S.) 

Ordlnanoe  repealing  wdinance  granting  permlssioD  to  main- 


at  Louis  Charter. 

NmBJeneff. 

Charter  of  Cspa  TSaj  Gty,  Pub.  Laws  1875,  smo.  ] 

90,48 

PampluL.  1608,  p.  241,  G«a.  Stat.  p.  8S10 

Street  B&Ilwsjs  Corporation  Act,  Oen.  St.  p.  SS19,  m 

44 

New  York. 

■    Highway  Law,  I«w8  1800,  oh.  6S8,  seo.  15 

'   BailroodlAw,  Moa.01,10a 

YUlage  Law,    Uwt   18T0,  oh.   »1,  tlUe  T,  seo. 
amended.  Laws  UTl,  oh.  870. 

Ohio. 

"NioholslAw" 

Fetmgglvania. 

Aot  with  referenoe  to  matQatfng  shade  treee 

Charters  of  street  railway  oompaiuee 

P.  L.  18T6,  ohapter  W 

P.  L.  IST4,  ohapter  78,  sec.  8» 

P.  L.  1878,  chapter  00,  seo.  4 

Street  BaUw»7  Aot,  P.  L.  IBSO.oh.  11 

Public  Statutes,  oh.  43,  seoe.  1,  S,  8, 10,  11. ...'... .. . 

Bovth  Carolina. 

Charters  of  varlons  street  railways  in  olty  of  Columt 

Sotith  Dakota.^ 

Statute  prohibiting  Sunday  labor 

Telegraph  Statute 835, 


Telegraph  Statute,  Code  H.  &  T.  sees.  1642,  1648. . . 

Virginia. 

Tel^iraph  Statut«,  Code,  sees.  ISOl,  U93 

Witeoiuin, 

Idws  1880,  cb.  8TO 

St^nlkUona  In  t«l«BT»tA  bUaka.  (See  "LimiHag  LidbiKt, 
"Idmiting  Time.") 

BtrMit  iue>  (See  "Abutting  Oamen"  "Duty  to  (Travdtr. 
"Duty  to  Maintain  Safe  Apptianoei,''  "Eminent  Domaii 
"Interferenee"  "Mumeipal  CoiUtoI,"  &c) 


Statutes  prorlding  for  texktloa  held  valid. 

Sanfordv.  Poe(D.  &) ft 

Western  Union  Tel.  Co.  t.  State  (Ind.) « 

WcAtem  Union  TeL  Co.  ▼,  Taggart  (U.  S.) 

T«lepIioiie  »Bd  t«l«pk*a*  aompuilsa. 

CompMiy  ia  gnati  oommon  oMrier  and  bound  to  wrvft  pnblio 
withimputiality,  good  hlth  and  diligence,  thi*  aqieciallf 
bj  statute  In  Indiana, 

Hay  maka  reanonabU  n^nlatlona,  bat  not  Btioh  aa  to  nlioTe 
company  ot  dutiea  to  p»tron8  by  reason  of  its  public  char- 
acter. 

It  ia  part  of  duty  of  telephone  company,  in  relation  to  its 
toll  aervice  business,  to  notiff  party  with  whom  telephone 
interriew  la  aonght,  if  within  reaaonable  diManoe,  and 
within  reasonable  time. 

RegulatiOB  that  company  will  not  undertake  to  detlver  mea- 
aagea,  and  that  any  person  who  aaoiata  in  oonvetaation 
does  80  aa  agent  of  patron  and  not  of  company,  does  not 
•xoose  ocropany'a  failure  to  give  notification. 

Central  Union  Teleidi.  Go.  ▼.  Swoveland  (Ind.) 

Use  of  streets  and  highways  by  telephone  eompanlea  nnder 

legialative  and  municipal  consent  does  not  ooostltute  new 

easement  fur  whiah  abnttiag  owner  entitled  to  oooipen' 

■ation.  t    ' 

YoA  Telephone  Company  t,  Keesey  (Pa.) 

Company  is  telegraph  oompany  and  haa  right  of  eminent 
ToA  Telephone  Company  T.  Eeeeey  (Pa.) 

Poles  are  deroted  to  public  uae,  especially  when  the;  suf^ 
pc»t  fire-alarm  telegraph  wire. 

Southern  Bell  Telephone  Go.  t.  Francis  (Ala.) 

Ordinance  making  oompany  liable  for  damages  to  public  ot 
prlrate  property  by  reason  of  Its  franchise,  doe*  not  re- 
quire Bompenaati—  t*  ^tutting  ownara  before  |dacing 
poles. 

York  Telephone  Compiuiy  T.  Keesey  (Pa.) 

Cannot  be  autheriied  hf  town  aeleotmen  to  cat  trees  with- 
out consent  af  ewser. 

Bradley  t.  Southern  New  England    Telephone  Co. 

(Conn.) 

Held  >ot  Uable  In  trespass  to  abutting  owner  for  trimming 
toeea  neoBsaary  to  change  of  its  line  bom  street  to  side- 
mlk  as  directed  by  municipal  authorities. 

Soathem  Bell  Tdephraie  Co.  t.  Frands  (Ala.) 


